;2'J2668 


ILLINOIS  STATE  UNIVERSITY 


3  0711  99892  0487 


HEPOKTS 


or 


CASES  AT  LAW  AND  IN  CHANCERY 


ABGTTBD  AND  DETERMINED  IN  THE 


SUPREME   COURT  OF  ILLINOIS. 


BY 

NORMAN  L.  FREEMAN  AND  WILLIAM  L.  Q-ROSS, 

COTTNSELORS    AT    liAW. 


VOLUME  XXY. 

oontainlna  the  remaining  cases  submitted  at  the  april  term,  1860,  thb 
November  Term,  1860,  the  January  Term,  1861,  and  a  portion 

or  THE  cases  SUBMITTED   AT  THE  APRIL  TERM,  1861. 


SPKINGFIELD 
WILLIAM   L.    GROSS 

1876. 


.^  ^  \  'b 


Entered  according  to  Act  of  Congress,  in  the  year  1876,  by 

NORMAN  L.  FREEMAN  AND  WILLIAM  L.  GROSS, 
In  the  office  of  the  Librarian  of  Congress,  at  Washington. 


WEED,   PARSONS  AND  COMPANY. 
i»BINTERS    AND     ST  E  R  E  O  T  Y  P  E  BB, 
ALBANY,  N.  T. 


JUSTICES  OF  THE  SUPREME  COURT 

DURING  THE  TIME  OF  THESE  REPORTS. 


Hon.  JOHN  DEAN  CATON,  Chief  Justice, 
Hon.  PINKNET  H.  WALKER,  ] 

>  JUSTIOBS. 

Hon.  SIDNEY  BEEESE,  ) 


292668 


T^BLE   OF   OA^SES 

REPORTED  IN  THIS  VOLUME. 


A.  PAGE. 

Ahhott  et  ai.  V.  Semple 91 

Min&  Ins.  Co.  v.  Alton  City  B'k,  221 
Alton  City  B'k  ads.  Mtna  Ins.  Co.  221 
Anderson  et  al.  ads.  Ryan  et  al. .  330 

Arnold  ads.  Fowler  et  al 256 

Athens  v.  Nale 178 

B 

Bailey  v.  Moore 306 

Balliett  ads.  Thorpe 300 

Beeler  et  al.  adx.  Miller 147 

Beesley  v.  Spencer 199 

Bentley  ads.  Law 36 

Berdell  ads.  Joy  et  al 443 

Bethel  et  al.  v.  Sharp  et  al 156 

Bishop  et  al.  ads.  Hill  et  al 307 

Blank  v.  Dreher  et  al 293 

Blankenship  et  al.  v.  Stout 116 

Bogue  V.  Melick 80 

Bonner  et  al.  ads.  City  of  Chi- 
cago           ....  396 

Bowles  et  ux.  ads.  Rowan 97 

Bradford  v.  City  of  Chicago 349 

Breeden  ads.  Dickenson 167 

Brillhart  v.  McConnell 394 

Brown  v.  Hard 504 

ads.  Ohio  and  Mississippi 

R.  R.  Co 108 

BraflFett  et  al.  v.  Great  Western 

R.  R.  Co.  of  1859 310 

Brunk  et  al.  ads.  Campbell  et  al.,  210 

Buntain  v.  Mosgrove  et  al 138 

Burch  et  al.  ads.  Munn  et  al.. ...     21 
Bureau  Co.   Board    Supervisors 
ads.  Chi.  and  R.  I.  R.  R.  Co.. .  475 

Burke  ads.  Olmstead 74 

Bushway  et  al.  ads.  Clement . . .  182 

o 

Cain  ads.  Pryor  et  al 263 

Campbell  et  al.  v.  Brunk  et  al.. .  210 
Carey  et  ux.  ads.  Cross 461 


PAGE. 

Cassell  et  al.  ads.  Lusk  et  al. .. .  191 

ads.  Morrison  et  al 327 

Chanute  et  al.  v.  Martin. ......     49 

V.  Rohmann. 49 

Chapman  ads.  C/ity  of  Quincy  . .  283 

ads.  Deere 498 

Chi.  and  R.  I.  R.  R.  Co.  v.  Bureau 

County  Board  Supervisors.  . .  .   475 

ads.  City  of  Ottawa  et  al.     29 

ads.  32 

Chipp  ads.  Harrison 471 

Chrisman  ads.  Miller 242 

City  of  Chicago  v.  Bonner  et  al.,  396 

ads.  Bradford 349 

ads.  Clay  burgh 440 

V.  Hasley 485 

ads.  People  ex  rel 402 

ads.  Scammon  et  al 30 1 

V.  Wheeler 396 

City  of  Ottawa  et  al.  v.  Chicago 

and  Rock  Island  R.  K.  Co 29 

V. 32 

City  of  Quincy  v.  Chapman 283 

1).  Warfield 279 

Clark  V.  Lyons 90 

Clark  et  al.  ads.  Pogue  et  al 308 

Clark  ads.  Pogue  et  al 295 

Clayburgh  v.  Citj  of  Chicago. . .   440 

Cleghorn  et  al.  ads.  Davis '194 

Clement  v.  Bushway  et  al 182 

Columbus  Machine  Manuf.  Co. 

et  al.  V.  Dorwin  et  al 153 

V.  Ulrich  et  al 153 

Coney  et  al.  ads.  Holbrook 447 

Conover  ads.  Phelps. 272 

Cooley  et  al.  v.  Jones  et  al 466 

V.  Sears  et  al 501 

Cooper  ads.  Illinois  Conference 

Female  College 133 

Crabtree  v.  Crawford 226 


VI 


TABLE    OF    CASES    REPORTED. 


PAGE. 

Crab  tree  v.  Hagenbaugh 314 

Craft  B.  Turney 286 

Crawford  ads.  Crabtree 226 

ads.  Galena  and  Chicago 

U.  R.  R.  Co 435 

Crean  ads.  Williams 46 

Crist  ads.  Dooley 453 

Cross  V.  Carey  et  ux 461 

Cunningbam  v.  Hamilton 212 

D 

Davis  V.  Clegborn  et  al 194 

ads.  Erskine 228 

Davison  ads.  Diblee  et  al 403 

Dazey  et  al.  ads.  Freeland 266 

Deere  v.  Cbapman 498 

Diblee  et  al.  v.  Davison 403 

Dickenson  v.  Breeden 167 

Digbton  ads.  Ubl 141 

Dodson  V.  Sears 422 

Dooley  v.  Crist 453 

Dorwin    et    al.    ads.    Columbus 

Manuf.  Co.  et  al 153 

Dreber  et  al.  ads.  Blank 293 

Dunnavant  ads.  Major 238 

Durkee  ads.  Rea 414 

Edminston  et  al.  ads.  Lindsey  . .  317 

ads.  Metcalf 339 

Eicboltz  ads.  Spangler 268 

Elmer  v.  Richards  et  al 260 

Errissman  v.  Errissman 119 

Erskine  ■;;.  Davis 228 

Evans  et  al.  v.  Gill  et  al 100 

ads.  Meeker  et  al 283 

F 

Farr  v.  Johnson 430 

Farwell  ads.   Schuyler    County 

Supervisors 163 

Figley  ads.  Hill  et  al 143 

Fitzgerrel  v.  Furgeson  et  al 122 

Fowler  et  al.  v.  Arnold 256 

Frank  ads.  Sim 109 

Erasure  v.  Zimmerly 184 

Fredlander  et  al.  v.  Strawn 203 

Freeland  v.  Dazey  et  al 266 

Fridley  et  al.  v.  Murphy 131 

Furgeson  et  al.  ads.  Fitzgerrel. .  122 

Gal.  &  Cbi.U,  R.R.Co.  -o.  Crawford  435 


PAGE. 

Gault  et  al.  v.  Hoagland  et  al....  241 

Gill  et  al.  ads.  Evans  et  al.. 100 

Great    Western  R.  R.    1859  «. 

Bruflfett  etal 310 

Great   Western    R.  R.  1859  v. 

Hanks 219 

Green  v.  Marks  et  al 204 

H 

Hagenbaugh  ads.  Crabtree 214 

Hallack  «.  March  et  al,. 33 

Hall  et  al.  v.  Lance  et  al 250 

Hamilton  ads.  Cunningham 213 

Hankinson  et  al.  v.  Lombard ....  468 
Hanks  ads.  Great  Western  R.  R. 

Co.  1859 219 

Harrison  v.  Chipp 471 

Hasley  ads.  City  of  Chicago 485 

Head  ads.  People  ex  rel 287 

Herriford  et  al.  ads.  Minor 304 

Higbee  ads.  Lloyd 494 

Hill  et  al.  v.  Bishop 307 

v.  Figley 143 

Hill  ads.  Knoles  etal 259 

Hixon  ads.  Norton  et  al 371 

Hoagland  et  al.  ads.  Gault  et  al.,  241 

Holbrook  v.  Coney  et  al 447 

Hole  ads.  Odell  et  al '187 

Howett  V.  Monical ,   105 

Hunter  ads.  Lansing '. .  226 

Hurd  ads.  Brown 504 

I 
111.  Conf .  Fern.  Col.  v.  Cooper ...  133 
In  re  Sturms  et  ux.,  Guardians,  338 

J 

Jeffers  ads.  Muchmore  et  al 180 

Johnson  ads.  Farr 430 

ads.  Short  et  al 405 

Jones  et  al.  ads.  Cooley  et  al. . . .  466 
V.  King 384 


Joy  et  al.  v.  Berdell 443 

K 

Keeling  ads.  Scott  et  al 316 

Kerwin  et  al.  ads.  School  Trus- 
tees, etc 62 

Kimball  v.  Ritter 249 

King  ads.  Jones  et  al 334 

Kingdon  ads.  Long  et  al 53 

Kitter  v.  People 37 


TABLE    O^    CASES    REPORTED 


vii 


PAGE. 

Knight  V.  Parker 483 

Knoles  et  al.  D.  Hill 259 

L 

Lance  et  al.  ads.  Hall  etal 250 

Lansing  v.  Hunter 226 

Law  V.  Bentley 36 

Leadbeater  v.  Roth 478 

Ledwidge  ads.  Peck 93 

Lindsey  «.  Edmiston  et  al 317 

Listen  et  al.  ads.  Ramsey 98 

Lloyd  V.  Higbee 494 

Lockridge  v.  Nuckolls 159 

Lohr  et  al.  ads.  McLain 419 

Lombard  ads.  Hankinson  et  al. . .  468 

Long  et  al.  v.  Kingdon 58 

Lusk  et  al.  v.  Cass^U  et  al 191 

Lynn  et  al.  ads.  Montag 154 

Lyons  ads.  Clark 90 

M 

Mabee  et  al.  ads.  Titus  et  al 232 

Major  «.  Dunnavant 238 

Mansfield  et  al.  ads.  Rust  et  al. .  297 

Maple  et  al.  ads.  Moore 302 

March  et  al.  ads.  Hallack 33 

Marcy  ads.  Taylor. 426 

Marks  et  al.  ads.  Green 204 

Marrs  ads.  Rives 277 

Martin  ads.  Chanute  et  al 49 

Mattison  v.  Noyes 481 

McCarthy  et  al.  ads.  Warren. . .     83 
McClelland  ads.  Ohio  &  Miss.  R. 

R.  Co 123 

McConnell  ads.  BriUhart 394 

^j  cCormick  et  al.  v.  Wilcox 247 

McCowen  ads.  Osborn 201 

McCreary  v.  Newberry  et  al. . . .  408 

McLain  «.  Lohr  et  al 419 

Meeker  et  al.  v.  Evans   et  al.. . .  283 

Melick  ads.  Bogue 80 

Merritt  v.  Niles 254 

Metcalf  V.  Edmiston  et  al 339 

Miller  v.  Beeler  et  al 147 

V.  Chrisman 242 

ads.  Rietzell  et  al 53 

Minor  v.  Herriford  et  al 304 

Monical  ads.  Howett  105 

Montag  v.  Lynn  et  al 154 

Moore  ads.  Bailey 306 


PAGE. 

Moore  v.  Maple  et  al 302 

ads.  Robinson  et  al 118 

Morrison  et  al.  v.  Cassell  et  al. ..  327 

Morrow  et  al.  v.  People,  use,  etc,  292 

Mosgrove  et  al.  ads.  Buntain. . . .  138 

Muchmore  et  al.  v.  JeflFers 180 

Munn  et  al.  v.  Burch  et  al 21 

Murphy  ads.  Fridley  et  al 131 

N 

Nale  ads.  Athens 178 

Nelson  ads.  Young  et  al 464 

Newberry  et  al.  ads.  McCreary . .  408 

Newell  ads.  Rusk 211 

Niles  ads.  Merritt  . .   254 

Norton  et  al.  v.  Hixon 371 

Noyes  ads.  Matteson 481 

Nuckolls  ads.  Lockridge 159 

o 

Odell  et  al.  v.  Hole 187 

Ohio  &  Miss.  R.  R.  Co.  v.  Brown.  108 

V.  McClelland 123 

V.  Shanaf elt. . 123 

O'Kane  v.  Treat  et  al 458 

Olmstead  v.  Burke 74 

Osborn  v.  McCowen 201 

Osgood  et  ux.  V.  Stevens 77 

Parker  ads.  Knight 483 

Peck  V.  Ledwidge 93 

People  ex  rel.  v.  City  of  Chicago  402 

v.  Head 287 

People  ads.  Kitter 27 

People,   use,   etc.,  ads.   Morrow 

et  al 292 

People  ex  rel.  v.  Power 169 

.  ads.      Schuyler    County 

Supervisors 163 

People  ads.  Slomer 58 

ads.  Smith   et  al 9 

ads.  Stose 492 

ads.  Stow 69 

People  ex  rel.  nds.  Vincent 412 

People  ads,  Zorger 176 

Peoria    M.     &    F.    Ins.    Co.    v. 

Whitehill 382 

Phelps  «.  Conover 272 

Phillips  «.  Stone  et  al 66 

Pike  Co.  R.  R.  Co.  ads.  Thrasher  340 


TABLE    OP    CASES    REPORTED. 


PAGE. 

Pogue  et  al.  v.  Clark  e,t  dl 308 

V.  Clark 295 

Pogue  v.  Whitaker 295 

Pool  ads.  Wingate 102 

Power  ads.  People  ex  rel 169 

Pratt  et  al.  ads.  Schoonhoven.. . .  379 

Pratt  ads.  Stone 16 

Proctor  V.  Town  of  Lewistown . .  139 

Pryor  et  al.  v.  Cain 263 

Pulliam  ads.  WMteside 257 

Ramsey  v.  Listen  et  aZ 98 

Rea  V.  Durkee 414 

Reeves  ads.  Trinkle 197 

Reitzell  et  al.  v.  Miller 53 

Richards  et  al.  ads.  Eimer 260 

Riter  ads.  Kimball 249 

Rives  V.  Marrs 277 

Robinson  et  al.  v.  Moore   118 

Robman  ads.  Cbanute  et  al 49 

Rotb  ads.  Leadbeater 478 

Rowan  v.  Bowles  et  ux 97 

Rusk  V.  Newell 211 

Rust  et  al.  v.  Mansfield  et  al 297 

Ryan  et  al.  v.  Anderson  et  al.  —  330 
Ryan  v.  Vanlandingbam  et  al. . .   112 

s 

Scammon  et  al.  v.  City  of  Chicago  361 

Schneider  v.  Westerman 424 

School  Trustees,  etc. -y.  Kirwin. .     62 

Schoonhoven  v.  Pratt  et  al 379 

Schuyler  County  Supervisors  v. 

Farwell 163 

Schuyler  County  Supervisors  v. 

People  ex  rel 163 

Scott  et  al.  V.  Keeling 316 

Sears  et  al.  ads.  Cooley  et  al. . . .  501 

Sears  ads.  Dodson 422 

Semple  ads.  Abbott  et  al 91 

Shanafelt  ads.  Ohio  and  Miss.  R. 

R.  Co 123 

Sharp  et  al.  ads.  Bethel  et  al. . . .  150 

Short  et  al.  u.  Johnson 405 

Sim  0.  Frank 109 

Slomer  v.  People 58 

Smith  et  al.  v.  People 9 

Spangler  c.  Eicholtz 208 


PAGE. 

Spencer  ads.  Beesley 199 

Stevens  ads.  Osgood  et  ux 77 

Stevens  et  al.  ■o.  Wheeler  et  al. .  270 

Stone  et  al.  ads.  Phillips 66 

Stone  V.  Pratt 16 

Stose  V.  People 492 

Stout  ads.  Blankenshvp  et  al. .. .  116 

Stow  «.  People 69 

Strawn ads.  Fredlander  et  al. .. .  203 

T 

Taylor  v.  Marcy 426 

Thomas  ads.  Whetstone 319 

Thorpe  v.  Balliett 300 

Thrasher  «.  Pike  Co.  R.  R.  Co.  340 

Titus  et  al.  v.  Mabee  et  al 232 

Town  of  Lewistown  ads.  Proctor  139 

Treat  et  al.  ads.  O'Kane 458 

Trinkle  v.  Reeves 197 

Turney  ads.  Craft 286 

-U 

Uhl  V.  Dighton 141 

Ulrich  et  al.  ads.  Columbus  Ma- 
chine Manuf.  Co.  et  al 153 

V 

Vanlandingbam  et  al.  ads.  Ryan  112 
Vincent  v.  People,  etc 412 

Warfield  ads.  City  of  Quincy 279 

Warren  v.  McCarthy  et  al 83 

Westerman  ads.  Schneider 424 

Wheeler  ads.  City  of  Chicago. . .  396 
Wheeler  et  al.  ads.  Stevens  et  al.  270- 

Whetstone  v.  Thomas 319 

Whitaker  ads.  Pogue  et  al 295 

Whitehill  ads.  Peoria  M.  &  F. 

Ins.  Co 383 

Whiteside  v.  Pulliam 257 

Wilcox  ads.  McCormick  et  at.. . .  247 

Williams  v.  Crean 46 

Wingate  v.  Pool 10.3 

Y 

Young  et  al.  v.  Nelson 404 

z 

Zimmerly  ads.  Frasure 184 

Zorger  v.  People 176 


O  ^  8E  S 

IN  THB 

SUPREME    COURT 

OF 

ILLINOIS. 


THIED   GRAIvrD  DIVISION. 

APRIL   TERM,    1860. 


John  B.  Smith  et  (d. 
The  People  of  the  State  of  Illinois. 

[ORIG.  ED.,  PAGE    17.] 

1.  CKmmAL  LAW —  conspiracy  to  seduce.  A  conspiracy  for  the  seduction 
of  a  female,  whether  the  means  used  are  unlawful,  or  criminal,  or  not,  is 
an  indictable  oflFense  at  common  law,  and,  as  such,  is  punishable  in  this 

State. 

2.  Same — conspiracy  generally.  A  conspiracy  to  do  an  unlawful  act  by 
any  means,  or  to  do  any  act  by  unlawful  means,  is  an  indictable  offense  in 
this  State. 

3.  Same  —  indictment  for  conspiracy.  Where  the  conspiracy  is  to  do  an 
unlawful  act,  it  is  not  necessary  to  set  out  the  means  used,  in  the  indict- 
ment, but  when  it  is  to  do  a  lawful  act  by  unlawful  means,  those  means 
must  be  shown. 

4.  Same  —  unlawful  act  explained  in  reference  to  conspiracy.  It  is  not 
necessary,  to  make  the  act  unlawful,  that  it  should  be  punishable  criminally, 
and  yet  every  act  in  violation  of  the  legal  rights  of  another,  is  not  unlawful 
in  a  criminal  sense.  It  seems  if  the  law  gives  exemplary  damages  in  a 
civil  action,  in  respect  to  a  certain  act,  the  act  will  be  unlawful  within  the 
meaning  here  used. 

5.  Same  —  offenses  at  common  law.  Our  statute  recognizes  criminal 
offenses  not  enumerated  therein,  and  provides  for  their  punishment,  and 
this  is  held  to  mean  common  law  offenses. 

2— 25th  III. 


10  SMrm  et  al.  v.  The  People.  [April  T 


Statement  of  the  case. 


Wkit  of  Eekok  to  the  Recorder's  Court  of  Chicago. 

This  was  an  indictment  against  John  B.  Smith,  Charles  H. 
Schwab  and  Mary  C.  Allen  for  a  conspiracy. 

The  first  count  charged  that  the  defendants,  on  March  1, 
1860,  at  Chicago,  between  themselves,  did  "unlawfully  con- 
spire, combine,  confederate  and  agree  together,  wickedly, 
knowingly  and  designedly,  to  procure,  by  false  pretenses,  false 
representations,  and  other  fraudulent  means,  one  Lizzie  M. 
Engles,  to  have  illicit  carnal  connection,"  with  the  said  Schwab. 

The  second  count  charged  that  the  defendants,  on,  etc.,  at, 
etc.,  did  unlawfully,  between  themselves,  "  combine,  confed- 
erate and  agree  together,  wickedly,  knowingly  and  designedly, 
to  cause  and  procm-e  by  false  pretenses,  false  representations, 
and  other  fraudulent  means,  one  Lizzie  M.  Engles,  then  and 
there  a  minor  female  child,  of  the  age  of  sixteen  years,  to  have 
illicit  carnal  intercourse  with  a  man,  to  wit,  with  the  aforesaid 
Charles  H.  Schwab,"  etc. 

The  only  witness  for  the  prosecution  was  Lizzie  M.  Engles, 
who  testified  in  substance,  that  she  was  fifteen  years  old  past, 
and  resided  in  the  city  of  Chicago ;  that  on  passing  Mrs. 
Allen's,  she  was  requested  by  her  to  come  in  and  write  a  letter, 
and  agreed  to  come  on  the  following  Monday ;  that  she  went 
to  her  house  and  wrote  the  letter ;  that  she  then  persuaded  the 
witness  to  go  with  her  to  a  wholesale  liquor  store  occupied  by 
J..  B.  Smith  &  Co.  The  witness  detailed  at  length  attempts  to 
take  liberties  with  her  person  by  defendant  Schwab,  and  tend- 
ing to  implicate  Smith  and  Mrs.  Allen  of  a  conspiracy  to  seduce 
her,  the  fastening  of  the  door  to  prevent  her  escape,  closing 
the  window-blinds,  and  promises,  if  she  would  consent  to  carnal 
intercourse  with  Schwab.  The  defendants  also  caused  her  to 
drink  wine,  and  took  her  into  an  upper  room  and  only  let  her 
go  on  her  promise  of  meeting  Schwab  again  at  Mrs.  Allen's. 
The  defendants  Smith  and  Schwab  proved  by  ten  or  twelve 
witnesses  that  their  characters  were  good. 

The  court,  at  the  request  of  the  people,  gave  the  following 
instnictions : 

"1.  The  jury,  in  determining  whether  the  defendants,  or 
any  two  of  them,  did  act  in  concert  to  cause  the  said  Lizzie  M. 
Engles  to  have  illicit  intercourse  with  said  Charles  H.  Schwab^ 
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■  should  take  into  their  consideration  all  the  facts  and  circum- 
stances detailed  in  evidence  by  the  witness,  Lizzie  M.  Engles ; 
the  conduct  of  said  Schwab  and  Smith  immediately  after  the 
e-u-l,  Lizzie  M.  Envies,  and  the  defendant  Allen  came  into  the 
store,  as  detailed  in  evidence ;  the  fastening  of  the  door,  if  the 
jury  believe,  from  the  evidence,  the  door  was  fastened;  the 
statement  of  defendant  Allen  about  the  piano,  if  the  jury 
believe,  from  the  evidence,  that  defendant  Allen  made  state- 
ments about  the  piano;  the  procuring  of  wine,  if  the  jury 
believe,  from  the  evidence,  that  wine  was  procured ;  the  oflEer 
of  a  silk  dress  and  ring  to  Lizzie  M.  Engles,  if  the  jury  believe, 
from  the  evidence,  that  such  offers  were  made ;  in  fact,  all  the 
acts  of  the  defendants,  as  shown  by  the  evidence. 

"  2.  It  is  not  necessary  for  the  people  to  prove  that  there  was 
any  concert  of  action  between  the  defendants,  before  the  said 
Lizzie  M.  Engles  was  introduced  into  the  store  of  the  defend- 
ants Schwab  and  Smith,  by  the  defendant  Mary  C.  Allen,  if  the 
jury  believe  that  said  Lizzie  M.  Engles  was  introduced  into  the 
st'^^e  of  the  defendants  Schwab  and  Smith. 

"  3.  But  it  will  be  suflScient  if  the  people  have  proved  to  the 
satisfaction  of  the  jury  that  any  two  of  the  defendants  acted  in 
concert,  and  with  an  understanding  and  to  the  end  that  the 
defendant  Charles  H.  Schwab  should  have  illicit  carnal  connec- 
tion with  the  said  Lizzie  M.  Engles,  after  she  was  so  introduced 
into  the  store  by  the  said  Mary  C.  Allen,  if  she  was  so  introduced. 

"  4.  The  soliciting  of  a  female  to  have  illicit  carnal  connec- 
tion with  a  male  person,  by  two  or  more  persons,  constitutes  an 
indictable  conspiracy. 

"  5.  A  conspiracy  is  a  combination  of  two  or  more  persons, 
by  some  concert  of  action,  to  accomplish  some  criminal  or  un- 
lav^fiil  purpose,  or  some  purpose,  not  in  itself  criminal,  by 
criminal  or  unlawful  means. 

"  6.  The  evidence  in  proof  of  a  conspiracy  will  generally,  from 
the  nature  of  the  case,  be  circumstantial.  Though  the  common 
design  is  the  essence  of  the  charge,  it  is  not  necessary  to  prove 
that  the  defendants  came  together  and  actually  agreed,  in  terms, 
to  have  that  design,  and  to  pursue  it  by  common  means. 

"  7.  If  it  is  proved  that  the  defendants  pursued,  by  their  actet, 
the  same  object,  often  by  the  same  means,  one  performing  one 
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part,  and  another,  another  part  of  the  same,  so  as  to  complete  it, 
with  a  view  of  the  attainment  of  that  same  object,  the  jury  will 
be  justified  in  the  conclusion  that  the  defendants  were  engaged 
in  a  conspiracy  to  effect  that  object." 

The  defendants  asked  the  following  instructions  of  the  court . 

"1.  To  convict  under  an  indictment  for  conspiracy,  either 
the  end  attempted  to  be  accomplished  must  be  unlawful,  or  the 
means  used  must  be  unlawful,  and  under  such  circumstances  the 
word  '  unlawful '  means,  partaking  of  criminality. 

"  2.  The  defendants  are  presumed  to  be  innocent,  and  the 
jury  cannot  convict  them  unless  they  are  proved  to  be  guilty 
beyond  a  reasonable  doubt. 

"  3.  Before  the  jury  can  convict  the  defendants,  or  either  of 
them,  they  must  be  satisfied,  from  the  evidence,  that  two  or 
more  of  the  defendants  had  agreed  or  combined  by  unlawful 
means  to  accomplish  the  act  alleged  in  the  indictment.  There 
can  be  no  conspii-acy  without  an  agreement,  or  combination, 
and  the  means  to  be  used  must  be  unlawful  and  criminal. 

"  4.  Unless  the  people  have  expressly  proved  the  fact,  or  such 
circumstances  as  render  it  reasonably  certain  that  before  the 
prosecutrix  went  to  the  store  of  the  defendants  Smith  and 
Schwab,  there  had  been  a  previous  concert  and  agreement 
between  them  and  Mrs.  Allen,  the  other  defendant,  to  biing 
the  prosecutrix  there  for  the  purpose  alleged  in  the  indictment, 
they  will  acquit  the  defendants  under  this  indictment. 

"  5.  It  is  not  enough  that  the  defendants,  or  either  of  them, 
endeavored  to  induce  the  prosecutrix  to  let  either  of  them  have 
connection  with  her.  There  must  have  been  an  agreement  or' 
combination  to  accomplish  the  act  by  unlawful  and  criminal 
means. 

"6.  To  warrant  the  jury  in  convicting  the  defendants  of 
conspiracy,  by  false  representations  in  this  case,  they  must  have 
been  of  such  a  character  as  were  calculated  to  deceive  the  prose- 
cutrix, and  against  which  she  could  not,  by  reasonable  and  ordi- 
nary prudence,  guard ;  and  such  as  were  calculated  to  accomplish 
the  act  alluded  to  in  the  indictment. 

"  7.  It  is  not  enough  that  the  defendants,  or  either  of  them, 
endeavored  to  induce  the  prosecutrix  to  let  them,  or  either  of 
them,  have  connection  with  her.     There  must  have  been  an 
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agreement  or  combination  to  accomplish  the  act  by  unlawful 
means  —  meaning  'criminal  means.' 

"8.  Unless  it  shall  be  expressly  proven  that  a  conspiracy 
existed,  as  alleged  in  the  indictment,  and  that  Smith  knew  that 
the  object  of  Mrs.  Allen  and  Schwab  was  to  have  sexual  inter- 
course with  the  prosecutrix,  when  they  visited  the  upper  room, 
and  that  he  also  aided  and  assisted  them  by  criminal  means  in 
the  same,  they  will  acquit  him." 

The  court  gave  the  first  two  of  the  foregoing  instructions  and 
refused  the  others,  and  the  defendants  excepted  to  the  giving  of 
the  people's  instructions,  and  the  refusal  of  the  court  to  give  the 
instructions  asked  by  them,  from  N"o.  3  to  8,  inclusive. 

The  jury  found  all  the  defendants  guilty,  and  thereupon  the 
defendants  Smith  and  Schwab  moved  in  arrest  of  judgment, 
which  the  court  overruled,  and  sentenced  Smith  and  Schwab 
each  to  the  city  bridewell  for.  six  months,  or  to  pay  a  fine  of 
$100,  and  one-third  of  the  costs  of  the  prosecution,  and  'sen- 
tenced Mrs.  Allen  to  three  months'  imprisonment  in  the  city 
bridewell. 

Messrs.  WooDWAUD,  Lull  &  Abbott,  and  Mr.  E.  Yaj>(  Buken, 
for  the  plaintiffs  in  error. 

Mr.  C.  Haven,  State's  attorney,  for  the  people. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 
To  attempt  to  define  the  limit  or  extent  of  the  law  of  con- 
spiracy, as  deducible  from  the  English  decisions,  would  be  a 
difficult  if  not  an  impracticable  task,  and  we  shall  not  attempt 
it  at  the  present  time.  "We  may  safely  assume  that  it  is  indict- 
able to  conspire  to  do  an  unlawful  act  by  any  means,  and  also 
that  it  is  indictable  to  conspire  to  do  any  act  by  unlawful 
means.  In  the  former  case  it  is  not  necessary  to  set  out  the 
means  used,  while  in  the  latter  it  is,  as  they  must  be  shown  to 
be  unlawful.  But  the  great  uncertainty,  if  we  may  be  allowed 
the  expression,  is  as  to  what  constitutes  an  unlawful  end,  to 
conspire  to  accomplish  which,  is  indictable  without  regard  to  the 
means  to  be  used  in  its  accomplishment.  And  again,  what 
means  are  unlawful  to  accomplish  a  purpose  not  in  itself  unlaw- 
ful. As  this  indictment  falls  under  the  first  class,  we  shall  con- 
fine ourselves  to  that.  K  the  term  "  unlawful "  means  criminal,  or 
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an  offense  against  the  criminal  law,  and  as  snch  punishable,  then 
the  objection  taken  to  this  indictment  is  good,  for  seduction  by 
our  law  is  not  indictable  and  punishable  as  a  crime.  But  by  the 
common  law  governing  conspiracies  the  term  is  not  so  limited, 
and  numerous  cases  are  to  be  found  where  convictions  have  been 
sustained  for  conspiracy  to  do  unlawful  acts,  although  those  acts 
are  not  punishable  as  crimes.  I^or  yet  would  it  be  quite  safe  to  say 
that  the  term  "  unlawful "  as  here  used  includes  every  act  which 
violates  the  legal  rights  of  another,  giving  that  other  a  right  of 
action  for  a  civil  remedy.  And  we  are  not  now  prepared  to  say 
where  the  line  can  be  safely  drawn.  It  is  sufficient  for  the  pres- 
ent case,  to  say  that  conspiracies  to  accomplish  purposes  which 
are  not  by  law  punishable  as  crimes,  but  which  are  unlawful  as 
violative  of  the  rights  of  individuals,  and  for  which  the  civil 
law  will  afford  a  remedy  to  the  injured  party,  and  will  at  the 
same  time  and  by  the  same  process  punish  the  offender  for  the 
wrong  and  outrage  done  to  society,  by  giving  exemplary  dama- 
ges, beyond  the  damages  actually  proved,  have  in  numerous 
instances  been  sustained  as  common  law  offenses.  The  law  does 
not  punish  criminally  every  unlawful  act,  although  it  may  be  a 
grievous  offense  to  society.  And  in  determining  what  sort  of 
conspiracies  may  or  may  not  be  entered  into  without  committing 
an  offense  punishable  by  the  common  law,  regard  must  be  had 
to  the  influence  which  the  act,  if  done,  would  actually  have  upon 
society,  without  confining  the  inquiry  to  the  question  whether 
the  act  might  itself  subject  the  offender  to  criminal  punishment. 
And  most  prominent  among  the  acts  branded  as  unlawful, 
although  not  punishable  as  crimes,  is  the  very  act,  to  accomplish 
which,  this  conspiracy  is  charged  to  have  been  entered  into.  It 
is  more  destructive  of  the  happiness  of  individuals  and  of  the 
well-being  of  society,  than  very  many  others  which  are  punish- 
able as  crimes,  and  the  law  has  ever  favored  its  punishment  by 
exemplary  damages  to  the  parent,  guardian  or  master  of  the 
victim  of  seduction,  although  he  is  often  regarded  as  the  injured 
party  by  the  merest  technicality.  To  say  that  it  is  innocent,  or 
not  a  crime,  for  parties  to  band  and  conspire  together  to  accom- 
plish the  destruction  by  seduction,  of  any  young  girl  in  the  com- 
munity, unless  it  can  be  shown  that  the  means  to  be  used  are 
unlawful,  and  then  hold  that  such  unlawful  means  must  of  them- 
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selves  be  criminal  and  punishable  as  such,  would  be  giving  a 
legal  sanction  and  encouragement  to  such  conspiracies.  Under 
such  decisions  the  courts,  instead  of  being  the  guardians  of  the 
peace  and  happiness  and  well-being  of  society,  would  lend  their 
sanction  to  its  worst  enemies.  If  there  be  any  act  which  should 
be  regarded  as  unlawful  in  the  sense  of  the  law  of  conspiracy, 
but  which  is  not  punishable  as  a  crime,  it  is  this  very  act,  and 
so  it  has  been  and  ever  should  be  regarded  by  the  courts.  We 
do  not  hesitate  to  hold,  that  a  conspiracy  to  accomplish  such  an 
object  as  this,  whether  the  means  to  he  used  be  unlawful  or 
criminal  or  not,  is  a  crime  at  the  common  law,  and  that  it  is  the 
duty  of  the  courts  to  protect  society  against  such  conspiracies 
by  their  punishment.  If  the  laws  of  the  land  will  not  afford 
such  protection,  then  individuals  will  protect  themselves  by 
violence,  for  it  is  not  in  human  nature  to  let  such  offenses  go 
unpunished  in  some  way.  Counsel  say,  in  argument,  that  if  we 
sustain  this  conviction  no  man  in  community  can  repose  in  secu- 
rity. We  answer,  no  man  who  will  enter  into  a  conspiracy  to 
accomplish  so  nefarious  a  purpose  as  this,  should  be  allowed  to 
repose  in  security ;  and  if  parties  who  thus  offend  are  allowed 
to  do  so,  then  innocent  and  useful  members  of  society  cannot. 
We  hold  that  it  was  not  necessary  to  show  that  the  means  to  be 
used  by  the  conspirators  were  unlawful  or  criminal. 

The  objection  that  this  being  but  a  common  law  offense,  is 
not  punishable  in  this  State,  where  we  have  a  criminal  code 
defining  most  criminal  offenses  and  prescribing  their  punishment, 
is  answered  by  the  case  of  Johnson  et  al.  v.  The  People,  '2i'2i  111. 
314.  It  is  there  shown,  that  our  criminal  code  prescribes  pun- 
ishment for  offenses  not  enumerated,  which  can  mean  nothing 
but  common  law  offenses,  showing  conclusively  that  it  was  not 
the  intention  of  the  legislature  to  repeal  that  portion  of  the 
common  law  by  implication. 

We  do  not  deem  it  necessary  to  review  the  instructions  in 
detail.  We  have  examined  them  and  the  questions  made  upon 
them,  and  find  no  error  committed  by  the  court  in  the  instruc- 
tions ;  nor  do  we  think  that  the  verdict  was  unsnstained  by  the 
proof.     The  judgment  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Beeese  dissenting. 
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Horatio  O.  Stone 

V. 

Jeeemiah  H.  Peatt.* 

[OKIG.  ED.,  PAGE  35.] 

1.  Specific  perpormancb  —  enforcing  contract  in  parcels.  An  entire 
contract  cannot  be  divided  so  as  to  compel  a  party  to  perform  it  in  parcels, 
either  to  diflferent  persons,  or  at  different  times.  Thus  the  purchaser  of 
land  cannot,  by  selling  a  part  of  it  to  another,  impose  a  legal  obligation 
upon  the  original  vendor,  to  convey  a  part  to  himself  and  the  part  sold  to 
the  second  vendee. 

2.  The  same  rule  applies  in  courts  of  equity,  though,  in  exceptional  cases, 
they  will  overlook  it,  where  it  is  necessary  to  protect  the  rights  of  an  in- 
nocent, fair  and  bona  fide  second  purchaser  against  fraud. 

8.  Same — discretioTia/ry.  Where  the  party  seeking  the  specific  perform- 
ance of  a  contract  is  not  a  party  to  it,  but  is  a  vendee  of  the  original  pur- 
chaser, the  bill  is  always  addressed  to  the  sound  discretion  of  the  court, 
which  must  be  governed  by  the  circumstances  of  each  case. 

4.  Same  —  relief  sought  must  not  be  unconscionable.  The  contract  must  be 
reasonable,  fair  and  just,  and  the  complainant  must  show  no  oppression  or 
unconscionable  advantage,  when  he  comes  into  a  court  of  conscience,  asking 
for  a  remedy  beyond  his  strict  legal  rights. 

5.  Where  A  sold  a  tract  of  land  to  B,  agreeing  to  convey  on  payment  of 
$4,050,  and  B  sold  a  part  of  the  land  to  C,  who  afterward  purchased  the 
original  contract  under  a  forced  sale  to  pay  a  forfeit  incurred  by  A  on 
another  contract,  paying  only  $1,000  therefor,  and,  without  any  other  pay- 
ment, sought,  by  bill  in  equity,  to  compel  A  to  convey  to  him  the  portion 
of  the  land  he  had  bought  from  B :  Held,  it  would  be  unconscionable  and 
oppressive  to  grant  the  relief,  and  a  decree  dismissing  the  bill  was  affirmed. 

Appeal  from  the  Superior  Court  of  Cliicago. 

This  was  a  bill  in  chancery,  filed  by  Horatio  O.  Stone  against 
Jeremiah  H.  Pratt  and  Amos  Pratt. 

The  bill  charges,  in  substance,  that,  in  1849,  one  Calvin  D'- 
WoK  was  the  owner  in  fee  of  the  north  fifteen  acres  of  the 
"W.  i,  S.  W.  qr.,  sec.  34,  T.  39  IST.,  E.  14  E.,  in  Cook  county, 
Illinois,  and  that,  in  May,  1852,  by  subsequent  sales  and  con- 
veyances, Amos  Pratt  acquired  the  title  to  said  land ;  that,  on 
September  28,  1852,  Amos  Pratt,  by  an  agreement  in  writing, 
sold  the  same,  with  other  lands,  to  Clement  H.  D'Wolf  for  the 
sum  of  $4,050,  of  which  sum  $100  was  paid  in  liand,  and  said 

*  See  D'  Wolf  v.  Pratt  et  cd.,  42  Dl.  198. 


ISOu.]  Stone  v.  Pkatt.  17 


Statement  of  the  case. 


D'Wolf  agreed  to  pay  the  balance,  as  follows:  $600  in  one 
year,  $670  in  two  years,  $670  in  three  years,  $670  in  four 
years,  $670  in  five  years,  and  $670  in  six  years  from  the  date 
of  the  agreement,  and  to  pay  all  assessments  and  taxes  on  the 
land.  The  agreement  provided  that,  upon  the  performance  on 
the  part  of  the  purchaser,  Pratt  should  make  and  deliver  to 
D'Wolf  a  quit-claim  deed  for  the  premises,  with  covenant  of 
warranty  as  to  the  acts  of  Pratt  only,  and  also  provided  for  a 
forfeiture  of  the  agreement,  at  the  election  of  Pratt,  in  case  of 
default  of  any  of  the  payments,  in  which  event  D'Wolf  was 
to  be  treated  as  tenant  of  Pratt. 

The  bill  then  charges  that  on  September  23,  1853,  Amos 
Pratt  pm-chased  certain  other  lands  of  one  Warren  Parker,  for 
the  sum  of  $8,000,  payable  as  follows :  %%QQQM  on  October 
10,  1853,  the  like  sum  on  September  23,  1854,  and  the  same 
sum  on  September  23,  1855 ;  that,  to  secure  the  payment  of 
the  first  installment,  he  assigned  to  Parker  his  agreement  with 
D'WoK,  before  stated,  and  the  same,  with  his  written  agree- 
ment with  Parker,  was  deposited  with  Brown  &  Hurd,  to  be 
held  by  them  till  Pratt's  first  installment  became  due ;  and  if 
Pratt  paid  the  same  when  due,  ,the  papers  were  to  be  returned 
to  him,  otherwise  to  be  delivered  to  Parker,  who  was  to  have 
the  right  to  sell  at  public  sale  the  agreement  between  Pratt 
and  D'Wolf,  and  retain  out  of  the  proceeds  $1,000  as  liqui- 
dated damages  for  Pratt's  default;  that  Pratt  failed  to  pay 
Parker  the  first  installment,  and  that  he,  on  January  24,  1854, 
sold  said  agreement  at  public  auction,  having  first  given  due 
notice  of  the  sale,  and  that  complainant  became  the  j)urchaser 
of  the  same  for  the  sum  of  $1,000. 

The  complainant  insisted  that  by  said  purchase  he  became 
the  owner  of  all  Pratt's  right,  title  and  interest  in  the  land, 
and  the  said  agreement  with  D'WoK,  with  power  to  enforce 
the  same,  and  that  if  Pratt  had  any  interest  in  the  land,  he 
held  only  a  naked  legal  title  as  trustee  for  the  complainant. 

The  bill  then  charged  that  on  January  15,  1853,  the  com 
plainant  bought  of  Clement  H.  D'Wolf  the  said  fifteen  acres 
of  land  for  $4,225,  to  be  paid  in  the  manner  following :  $275 
cash ;  $600  on  September  28,  1853,  and  $670  on  September  28 
in  each  of  the  years  1854, 1855, 1856, 1857  and  1858;  that  the 
3— 25sT  III. 


18  Stone  v.  Pka.tt.  [April  T. 

Opinion  of  the  Court. 

contract  gave  complainant  the  right  to  make  all  the  payments, 
except  the  tirst,  to  Amos  Pratt,  upon  his  agreement  with 
D'Wolf,  and  that,  upon  payment  in  either  way,  D'Wolf  was 
to  convey  the  fifteen  acres  to  complainant ;  that  after  the  pur- 
chase, by  complainant,  of  the  agreement  between  Amos  Pratt 
and  D'WoK,  the  latter  made  a  deed  of  the  land  to  complain- 
ant, and  the  agreement  between  the  complainant  and  D'Wolf 
was  canceled ;  that  complainant  had  requested  Pratt  to  execute 
to  him  a  deed  for  said  fifteen  acres  of  land,  which  he  refused 
to  do,  and  that  the  complainant  had  been  informed  that  he  had 
conveyed  the  premises  to  Jeremiah  H.  Pratt,  his  brother,  and 
that  the  deed  to  him  wae  without  consideration,  and  made  to 
defraud  the  complainant,  and  that  Jeremiah  H.  Pratt  had  full 
notice  of  the  rights  and  equities  of  complainant ;  that  complain- 
ant had  demanded  a  conveyance  also  from  said  Jeremiah  H.  Pratt, 
but  that  he  refused  to  make  it,  and  claimed  to  own  the  land. 

The  bill  prayed  for  a  decree  compelling  the  Pratts  to  release 
and  quit-claim  the  fifteen-acre  tract  to  the  complainant,  and  for 
general  relief. 

Jeremiah  H.  Pratt  answered  the  bill,  and  also  filed  a  cross- 
bill, making  Clement  H.  D'  Wolf  a  party,  praying  for  the  can- 
cellation  of  the  agreement  between  Amos  Pratt  and  D'Wolf 
as  rescinded  for  non-payment  of  the  purchase  money. 

The  complainant  answered  the  cross-bill,  and  replications 
were  filed  to  the  several  answers.     The  original  bill  was  taken 
as  confessed  as  to  Amos  Pratt.     The  cause  was  heard  by  the 
court  upon  the  pleadings  and  proofs,  and  a  decree  entered,  dis-" 
missing  the  original  bill. 

Messrs.  ScATEs,  McAllister  &  Jewett,  for  the  appellant. 

Mr.  S.  W.  Randall,  and  Messrs.  Snapp  &  Cone,  for  the  ap- 
pellees. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 
On  the  23rd  of  September,  1852,  A.  Pratt,  by  indenture, 
agreed  to  sell  and  convey  to  D'Wolf,  or  his  assigns,  several 
parcels  of  land  for  the  gross  sum  of  four  thousand  and  fifty 
dollnrs,  all  on  time  except  one  hundred  dollars;  and  D'Wolf, 
by  the  same  instrument,  agreed  to  pay  the  purchase  money  as 
therein  stipulated. 
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On  the  23rd  of  September,  1853,  Pratt  agreed  that  certain 
covenants  with  one  Parker  should  be  performed  on  the  10th  of 
October,  1853,  and  upon  his  faihire  to  do  so,  was  to  forfeit  and 
pay  the  sum  of  one  thousand  dollars  as  stipulated  damages,  to 
secure  which,  he  deposited  with  Brown  &  Hurd  the  obligation 
of  D'Wolf  to  pay  him  the  purchase  money,  and  they  were  au- 
thorized to  deliver  it  to  Parker,  in  case  Pratt  failed  to  perform 
or  to  pay  the  thousand  dollars.  And  Parker  was  authorized  to 
sell  this  contract  of  D'Wolf ,  in  open  market,  and  thus  raise  the 
money  with  which  to  pay  himself  the  thousand  dollars. 

Before  the  11th  of  October,  1853,  Pratt,  alleging  that  he 
had  been  defrauded  by  Parker,  forbade  Brown  &  Hurd  de- 
livering the  contract,  which  had  been  deposited  with  them,  to 
Parker.  On  the  15th  of  January,  1853,  Stone  purchased  of 
D'Wolf  fifteen  acres,  part  of  the  premises  which  Pratt  had  sold 
and  agreed  to  convey  to  D'Wolf.  Brown  &  Hurd  delivered 
the  contract  which  Pratt  had  left  with  them,  as  above  stated,  to 
Parker,  who,  on  the  28th  of  January,  1854,  sold  it  in  pursuance 
of  his  original  contract  with  Pratt,  and  Stone  became  the  pur- 
chaser for  one  thousand  dollars,  which  was  just  sufficient  to  pay 
the  forfeiture  provided  for  in  the  contract  between  Pratt  and 
Parker. 

Stone,  insisting  that  by  the  purchase  of  the  contract,  he  was 
entitled  to  recover  the  money  due  thereon  in  place  of  Pratt,  and 
that  Pratt  was  thereby  in  effect  fully  paid  the  purchase  money 
for  which  he  had  agreed  to  convey  the  premises  sold  to  D'Wolf, 
filed  this  bill  to  compel  Pratt  to  convey  to  him  the  fifteen  acres, 
which  he  had  purchased  of  D'Wolf,  parcel  of  that  which 
D'Wolf  had  bought  of  Pratt. 

With  the  view  we  take  of  the  case,  it  is  unnecessary  to  advert 
to  the  sale  of  the  premises  by  A.  Pratt  to  J.  H.  Pratt. 

It  is  a  well  settled  rule  of  law,  that  an  entire  contract  cannot 
be  divided  so  as  to  compel  a  party  to  perform  it  in  parcels,  either 
to  different  persons  or  at  different  times.  When  D'Wolf  sold  a 
part  of  the  premises  to  Stone,  he  could  not  thereby  impose  the 
legal  obligation  upon  Pratt  to  convey  that  portion  to  Stone,  and 
the  balance  to  himself.  That  would  be  making  it  in  fact  two 
contracts  instead  of  one.  It  was  asking  him  to  make  satisfaction 
to  two  instead  of  one.     In  case  of  disagreement  it  exposed  him 
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to  two  prosecutions  instead  of  one,  and  required  him  to  make 
two  deeds  instead  of  one.  This  is  a  hardship  which  the  com- 
mon law  will  never  allow  to  be  imposed  upon  a  promisor  or  an 
obligor,  l^or  is  this  principle  of  the  common  law  ignored  by 
com'ts  of  equity,  although  in  exceptional  cases  they  will  overlook 
it,  where  it  is  necessary  to  protect  the  rights  of  an  innocent,  fair 
and  honafide  purchaser  against  a  contemplated  fraud. 

This  is  a  bill  for  the  specific  performance  of  an  agreement  by 
one  who  at  law  has  no  claims  whatever  upon  the  defendant,  at 
least  in  his  own  name.  Such  a  bill  is  always  addressed  to  the 
sound  discretion  of  the  court,  which  must  be  governed  by  the 
circumstances  of  each  case  as  it  is  presented.  In  the  case  of 
Lear  v.  Chouteau^  23  111.  39,  this  court  said :  "  In  order  to 
induce  a  com-t  of  equity  to  enforce  specifically  a  contract,  it 
must  be  founded  on  a  good  consideration,  it  must  be  reasonable, 
fair  and  just.  If  its  terms  are  such  as  our  sense  of  justice 
revolts  at,  this  court  will  not  enforce  it,  though  admitted  to  be 
binding  at  law."  It  may  be  added,  that  the  complainant  must 
show  no  oppression  or  unconscionable  advantage,  when  he  comes 
into  a  court  of  conscience  asking  for  a  remedy  beyond  the  letter 
of  his  strict  rights.  He  must  not  ask  for  a  favor  beyond  his 
technical  legal  rights  when  he  bases  his  claim  to  that  favor  upon 
a  hard,  oppressive,  technical  advantage.  He  must  stand  before 
the  court  prepared  to  meet  its  scrutiny  without  a  blush,  relying 
upon  the  advocacy  of  a  well  regulated  conscience  in  his  favor. 
Such  must  not  only  be  his  own  position,  but  he  must  show  that 
it  is  not  unjust  or  oppressive  to  the  defendant,  to  compel  him 
to  perform  specifically. 

Let  us  then  examine  for  a  moment  the  position  of  these  par- 
ties respectively.  Waiving  the  question  of  the  division  of  the 
contract,  the  complainant,  before  he  could  call  on  the  defendant 
to  convey  to  him  this  land,  was  obliged  to  satisfy  an  obligation 
which  secured  to  the  defendant  about  four  thousand  dollars. 
He  attempts  to  do  this,  not  by  paymg  him  or  any  one  else  hav- 
ing a  right  to  receive  the  money,  the  actual  amount  due,  or  to 
become  due,  on  the  contract,  but  he  purchases  the  contract  at  a 
forced  sale  for  one  thousand  dollars.  This  is  the  extent  of  hia 
merit.  The  defendant,  by  his  contract  with  D'Wolf,  was  enti- 
tled to  receive  about  the  sum  of  four  thousand  dollars,  before 
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he  could  be  asked,  even  bj  D' Wolf  himself,  to  convey  any  por- 
tion of  the  premises.  Now,  what  has  he  realized  for  this  four 
thousand  dollars  worth  of  land  ?  Absolutely  nothing  !  His 
claim,  or  right  to  receive  the  money  was  sold  (and  upon  the 
validity  or  effect  of  that  sale  we  pass  no  opinion),  to  pay  a  for- 
feit. Nothing  more  —  nothing  for  which  he  had  received  value. 
Now  all  of  this  may  have  been  a  strictly  legal  transaction.  Tlie 
defendant,  by  his  own  folly,  may  have  frittered  away  his  legal 
right  to  this  money  or  to  the  land,  but  it  is  not  such  a  transac- 
tion as  should  induce  a  court  of  equity  to  throw  down  the  legal 
barriers  which  sm'round  the  defendant,  and  compel  him  to  do 
more  for  the  ease  and  benefit  of  the  complainant  than  the  strict 
rules  of  law  will  give  him.  Equity  ^vill  never  give  the  pound 
of  flesh,  although  it  is  in  the  bond,  but  will  leave  the  law  to 
give  its  value  only.  We  shall  not  compel  the  defendant  to 
recognize  a  dividing  up  of  his  obligations  under  this  contract  but 
shall  allow  him,  without  regret,  to  insist  upon  his  legal  rights. 
The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 

Ira  Y.  MuNisr  et  al. 

V. 

J.  H.  BuRCH  et  al. 

[grig.  ED.,  PAGE  .35.] 

1.  Custom  and  usage  —  as  entering  into  contracts.  Such  customs  and 
usages  as  are  known  to  be  general,  long  established,  and  well  understood, 
and  acted  upon  in  the  commercial  world,  enter  into  and  form  a  part  of 
every  contract  to  which  they  apply,  though  not  mentioned  or  alluded  to. 

2.  Jtjdicial  notice — of  custom  —  or  whether  the  custo-i.i,  must  he  proven. 
The. courts  will  take  judicial  notice  of  some  commercial  customs,  while 
others  must  be  proved  as  matters  of  fact.  Where  a  custom  is  so  universal 
and  of  such  antiquity,  that  all  men  must  be  presumed  to  know  it,  courts 
will  take  judicial  notice  of  it.  Of  such  is  the  custom  of  bankers  to  allow 
depositors  to  check  out  their  funds  in  parcels. 

3.  Banker* — implied  promise  to  pay  deposits  as  called  for  on  check.  Ac. 
cording  to  universal  custom,  a  banker,  when  he  receives  a  deposit,  agrees 
with  the  depositor  to  pay  it  out  on  the  presentation  of  his  checks,  in  such 
sums  as  they  may  call  for,  and  to  the  person  presenting  them,  and  such  aa 
agreement  will  be  implied  in  favor  of  the  holder  of  such  checks. 

4.  Bank  check  —  right  of  holder  to  an  action  against  hank.    The  delivery 

See  also  Fourth  National  Bank  of  Chicago  v.  City  National  Bank  of  Grand 
Rapids,  68  111.  398. 
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of  a  check  by  a  depositor  upon  his  banker  for  value,  operates  to  transfer  to 
the  holder  the  legal  title  to  so  much  of  the  deposit  as  the  check  calls  for, 
and  the  banker,  on  its  presentation,  becomes  liabl'e  to  its  owner,  if  he  has 
funds  of  the  drawer  suflBcient  to  meet  the  same. 

5.  Same  —  rigliU  of  parties  fixed  at  presentation.  If  the  drawer  of  a  bank 
check  has,  at  the  time  of  presentation,  funds  on  deposit  subject  to  draft, 
sufBcient  to  pay  it,  the  rights  of  the  parties  will  be  fixed,  and  the 
banker  will  have  no  right  afterwards  to  pay  other  checks  or  demands,  either 
to  himself  or  others,  subsequently  presented  or  accrued. 

6.  Agency  —  bank  hound  by  act  of  its  officers  though  in  violation  of  private 
instructions.  The  public  dealing  with  a  bank  are  not  bound  to  inquire 
into  the  special  instructions  given  to  its  officers  or  servants  as  to  the  manner 
in  which  their  duties  are  to  be  performed,  and  the  bank  will  be  bound  by 
their  acts,  in  giving  credit  for  checks  presented. 

Appeax,  from  tlie  Circuit  Court  of  Cook  county ;  the  Hon. 
Geoege  Mannieee,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  the  appellants  against 
the  appellees,  to  enforce  the  payment  of  a  bank  check,  drawn  by 
C.  Wright  on  the  bank  of  the  appellees. 

It  appears  from  the  record  that  on  September  5,  185Y,  the 
complainants  sold  one  Bissell  a  quantity  of  wheat  to  be  paid  for  by 
C.  Wright,  who,  on  the  same  day,  gave  complainants  a  check  for 
$6,500  on  the  bank  of  Burch  &  Co.,  the  defendants,  in  part  pay- 
ment ;  that  complainants,  on  the  same  day,  deposited  this  check 
with  Smith  &  Co.,  their  bankers ;  that  Smith  &  Co.  on  the  next 
Monday  morning  sent  the  check  to  defendants'  bank  for  payment. 

It  further  appears  that  Wright  had  on  deposit  with  the  de- 
fendants, at  the  time  of  presentation,  a  sum  more  than  sufiicient 
to  meet  this  check ;  that  the  clerk  accepted  the  check  and- 
charged  the  same  in  Wright's  account.  Shortly  after  this, 
several  drafts  drawn  by  Wright  and  cashed  by  the  defendants 
were  dishonored  and  protested,  the  drawee  havmg  failed.  The 
defendants  then  retui-ned  this  check  of  Wright's  to  Smith  & 
Co.,  unpaid,  and  the  complainants  then  repaid  Smith  &  Co., 
and  brought  this  suit  to  compel  payment  of  the  check.  The 
court  below  dismissed  complainants'  bill,  fi*om  which  order 
they  appealed. 

Mr.  C.  Beckwith,  and  Messrs.  Scammon,  McCagg  &  Fulleb, 
for  the  appellants. 

Mr.  B.  F.  Atee,  and  Messrs.  Hoyne,  Miller  &  Lewis, 
for  the  appellees. 
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Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 
But  few  questions  have  been  presented  to  this  court  of  greater 
commercial  importance  than  this,  and  although  we  propose  to 
discuss  it  in  very  few  words,  it  has  been  the  subject  of  much 
anxious  thought  and  examination,  before  a  final  determination 
has  been  arrived  at.  The  question  presented  involves  the  in- 
quiiy  as  to  the  true  relation  existing  between  the  banker,  the 
depositor,  and  the  pubhc ;  or,  in  other  words,  anj  one  who 
holds  and  presents  the  check  of  the  depositor  upon  the  banker. 
The  convenience  of  commerce  upon  this,  as  upon  most  other 
commercial  subjects,  has  made  its  mark,  and  beaten  its  own 
track,  and  almost  necessarily  that  track  is  the  way  which  the 
convenience  and  the  necessities  of  commerce  have  found  the 
best,  to  promote  the  general  good.  When  there  is  a  certain  well- 
beaten  track  upon  any  subject,  which  the  commercial  public  hab- 
itually follows,  which  business  men  almost  or  quite  universally 
pursue,  without  express  promise  or  dictation,  everybody  has  a 
right  to  assume  that  all  similarly  situated,  or  in  the  way  of  that 
road,  will  pursue  it.  That  is  what  is  called  commercial  custom 
or  usage,  and  enters  into  and  forms  a  part  of  every  contract  to 
which  it  is  applicable.  These  are  principles  of  the  law  mer- 
chant, which  have  been  adopted  and  have  become  a  part  of  the 
common  law.  Whenever  the  courts  shall  disregard  and  destroy 
these  principles,  they  will  have  inflicted  a  serious  wound  upon 
commerce,  but  they  cannot  destroy  these  customs.  Commerce 
cannot  require  any  thing  which  is  unreasonable  and  unjust ;  but 
what  experience  shows  tliat  her  convenience  does  require,  that 
she  will  have,  for  it  will  be  stiU  adhered  to  by  the  common  con- 
sent of  the  commercial  world ;  and  if  the  courts  should  refuse 
to  enforce  it  with  the  few  who  refuse  to  conform  to  such  a  gen- 
eral  custom,  the  moral  sense  of  commercial  men  will  apply  its 
still  more  coercive  influence,  which  few  will  withstand ;  and 
the  deleterious  influence  which  these  few  can  exert  will  be  very 
limited.  But  the  courts  will  not  and  should  not  ignore  these 
customs,  long  established,  and  well  understood  and  acted  upon 
in  all  contracts  and  transactions  to  which  they  apply.  There  is 
no  principle  of  the  law  at  this  day  better  understood,  and  more 
universally  acted  upon,  than  that  such  customs  and  usages  as 
are  universally  known  to  exist,  enter  into  and  form  a  part  of 
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every  contract  to  whicli  they  apply,  althougli  not  mentioned 
nor  alluded  to  in  the  terms  of  the  contract. 

Some  of  these  commercial  customs  the  courts  will  take  notice 
of  as  a  matter  of  law,  and  others  have  to  be  proved  as  matters 
of  fact.  Where  a  custom  is  so  universal  and  of  such  antiquity 
that  all  men  must  be  presumed  to  know  it,  courts  will  not  pre- 
tend to  be  more  ignorant  than  the  rest  of  mankind,  but  will 
recognize  and  act  upon  it.  Such  is  the  custom  governing  checks 
on  bankers.  The  general  rule  is,  that  the  creditor  cannot  divide 
up  his  demand  against  the  debtor  and  require  the  latter  to  pay 
it  in  parcels.  But  everybody  knows,  and  courts  no  less  than 
commercial  men,  that  an  exception  to  this  rule  exists  as  to  de- 
posits in  bank.  It  has  been  so  long  and  so  universal  a  custom 
with  bankers  to  receive  deposits  from  time  to  time,  as  the  con- 
venience of  the  depositor  may  require,  and  to  allow  him  to 
draw  out  his  funds  on  checks,  in  parcels,  in  such  sums  as  he 
sees  fit,  that  the  mere  fact  of  opening  a  deposit  account  with  a 
banker  implies  a  contract  on  the  part  of  the  banker,  to  allow 
the  depositor  to  withdraw  his  deposits  in  parcels.  The  books 
are  full  of  cases  where  the  courts  have  implied  such  a  contract 
on  the  part  of  the  banker,  and  for  the  purpose  of  raising  such 
implication,  have  taken  notice  of  such  custom ;  for  it  is  only 
by  force  of  such  a  custom  that  such  a  contract,  which  is  against 
the  general  rule  of  law,  can  be  implied.  We  advance  thus  far 
in  this  case  upon  well  trodden  judicial  ground,  about  which 
there  is  no  dispute.  But  there  is  another  bankers'  custom, 
scarcely  less  ancient,  not  less  universal,  and  as  generally  recog-" 
nized  and  acted  upon ;  and  that  is,  that  the  depositor  may  di'aw 
his  check  in  favor  of  any  third  party,  to  whom,  upon  presen- 
tation, the  banker  pays  the  amount  of  the  check,  out  of  the 
funds  in  his  hands  belonging  to  the  depositor.  Indeed  it  is 
comparatively  a  rare  occurrence  that  the  depositor  presents  his 
own  check  to  the  banker  for  payment.  In  a  vast  majority  of 
cases  the  check  is  presented  by  a  third  party,  in  whose  favor  it 
has  been  drawn,  or  to  whom  it  has  been  passed  in  the  regular 
course  of  business,  in  payment  aud  satisfaction  of  some  debt  or 
demand.  In  strictly  commercial  circles,  an  hundred  times  more 
debts  are  paid  with  checks  than  with  coin  or  currency.  They 
are  received,  and  passed  and  deposited  with  bankers  as  cash, 
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subject  of  course  to  be  made  good  if  not  paid  on  presentation. 
When  presented,  these  checks  are  paid  as  the  property  of  the 
presenter  and  not  of  the  depositor,  and  not  as  a  matter  of  favor 
to  him  but  as  a  matter  of  right.  The  custom  of  banks  recog- 
nizes this  mode  of  changing  the  title  of  monej  in  their  hands 
from  one  person  to  another.  There  is  no  custom  known  among 
banks,  or  any  other  departments  of  finance  or  commerce,  more 
universally  recognized  and  acted  upon  than  this.  If  it  is  pos- 
sible for  any  custom  to  create  a  right  by  entering  into  and  form- 
ing an  implied  part  of  the  contract,  this  would  seem  to  be  that 
one,  for  its  antiquity,  its  universality,  and,  above  all,  its  con- 
venience, nay,  its  absolute  necessity  to  meet  the  wants  of  the 
vast  commercial  contracts  of  the  present  day.  To  say  that  the 
holder  of  a  bank  check  has  not  both  a  legal  and  an  equitable 
right,  after  presentation  of  the  check,  to  the  money  of  the 
drawer  in  the  hands  of  the  banker,  would  destroy  the  most  val- 
uable feature  of  bank  deposits  and  checks.  "Without  it,  this 
whole  system  would  become  worthless  and  destroyed.  Unless 
the  depositor  can  be  thus  accommodated,  it  is  worth  no  man's 
while  to  keep  a  deposit  account  with  a  bank.  And  no  man 
will  wish  to  be  troubled  with  the  check  of  the  best  drawer,  if 
he  acqmi'es  no  right  by  its  presentation,  and  is  only  to  receive 
pay  upon  it  as  a  matter  of  favor.  But  we  are  entirely  satisfied 
that  such  is  not  and  cannot  be  the  law.  Well  recognized  legal 
principles  lead  us  inevitably  to  the  same  result,  which  commer- 
cial convenience  requires.  This  universal  custom  shows  us 
what  the  contract  of  all  the  parties  is.  It  shows  us  that  the 
banker,  when  he  receives  the  deposit,  agrees  with  the  depositor 
to  pay  it  out  on  the  presentation  of  his  checks,  in  such  sums  as 
those  checks  may  call  for,  and  to  the  person  presenting  them, 
and  with  the  whole  world  he  agrees  that  whoever  shaU  become 
the  owner  of  such  check,  shall,  upon  presentation,  thereby  be- 
come the  owner,  and  entitled  to  receive  the  amount  called  for 
by  the  check,  provided  the  drawer  shall  at  that  time  have  that 
amount  on  deposit.  Who  shall  object  to  that  portion  of  the 
contract  which  the  law  raises  by  implication  on  the  part  of  the 
banker  to  the  third  person  —  to  anybody  and  to  everybody  ? 
Surely  every  sound  lawyer  will  at  once  perceive  a  privity  of 
contract  between  the  banker  and  the  holder  of  the  check,  cre- 
4 — 25th  III. 
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ated  by  the  implied  promise  held  out  to  the  world  by  the 
banker,  on  the  one  side,  and  the  receiving  of  the  check  for 
value  and  presenting  it,  on  the  other.  It  is  a  familiar  principle 
of  daily  illustration,  that  a  promise  made  to  the  public  that  the 
performance  of  a  particular  act  shall  entitle  the  person  perform- 
ing the  act  to  a  particular  right,  is  a  valid  assmnpsit  to  such 
person.  The  promise  on  the  one  hand,  and  the  performance 
on  the  other,  create  a  privity  between  the  parties  as  intimate 
and  as  obligatory  as  if  the  promise  had  originally  been  made  to 
the  particular  person. 

"We  hold  then,  that  the  check  of  a  depositor  upon  his  banker, 
delivered  to  another  for  value,  transfers  to  that  other,  the  title 
to  so  much  of  the  deposit  as  the  check  calls  for,  which  may 
again  be  transferred  to  another  by  dehvery,  and  when  presented 
to  the  banker,  he  becomes  the  holder  of  the  money  to  the  use 
of  the  owner  of  the  check,  and  is  bound  to  account  to  him  for 
that  amount,  provided  the  party  drawing  the  check  has  funds 
to  that  amount  on  deposit,  subject  to  his  check  at  the  time  it  is 
presented. 

The  facts  of  this  case  present  another  question  requiring  an 
observation.  The  testimony  shows,  that  on  the  morning  of  the 
Tth  of  September,  when  this  check  was  presented  for  exchange 
or  payment,  by  the  bank  of  Geo.  Smith  &  Co.,  there  stood 
to  the  credit  of  the  di-awer  of  the  check,  in  the  defendant's 
bank,  more  than  the  amount  of  the  check,  and  that  the  book- 
keeper of  the  bank,  at  the  request  of  Wright,  the  drawer  of  the 
check,  entered  upon  his  pass  book,  to  his  debit,  this  check,  with 
several  others  which  had  come  in  that  morning,  leaving  still  a 
balance  to  his  credit  of  some  four  hundred  dollars.  These 
checks  had  not  at  that  time  passed  through  other  hands  and 
other  books,  which,  according  to  the  instructions  of  the  book- 
keeper and  the  regulations  of  that  bank,  were  required,  before 
he  was  authorized  to  pass  them  to  the  credit  of  the  banks  pre- 
senting them.  After  these  checks  were  entered  to  the  debit  of 
Wright,  on  his  pass  book,  by  the  book-keeper,  Wright  drew  a 
check  for  three  hundred  dollars,  which  he  presented  hunself , 
and  which  was  paid  the  same  morning.  This  act  of  the  book- 
keeper, it  is  insisted,  was  not  binding  upon  the  defendants, 
because  it  was  in  violation  of  his  instructions.     We  think  the 
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defendants  were  bound  by  that  act,  as  much  as  if  it  had  been 
done  by  them  personally.  The  public  are  not  bound  to  inquire 
into  the  sjjccial  instructions  which  the  officers  or  servants  of  a 
bank  may  have  received,  as  to  the  manner  in  which  they  shall 
discharge  their  duties.  That  is  a  matter  solely  between  the 
employer  and  the  employed.  By  placing  this  book-keeper  in 
that  place,  they  accredited  him  to  the  public,  and  if  he  acted  in 
violation  of  his  instructions  they  must  bear  the  responsibility, 
as  if  such  instructions  had  not  been  given.  But  we  think  this 
act  had  but  little  influence  on  the  case.  We  think  here  was  an 
equitable,  if  not  a  legal,  assignment  and  transfer  of  this  fund, 
from  the  depositor  to  the  holder  of  this  check.  At  the  time 
the  check  was  presented  for  payment  or  exchange,  the  drawer 
had  in  the  bank,  subject  to  his  draft,  an  amount  sufficient  to 
pay  it.  The  rights  of  the  parties  were  then  fi_xed,  and  the  de- 
fendants had  no  right  subsequently  to  pay  other  checks  or  other 
demands,  either  to  themselves  or  to  others,  which  were  after- 
wards presented  or  accrued,  and  then  return  the  check  dishon- 
ored. Although  the  custom  of  banks  in  Chicago  may  have 
allowed  this  bank  to  retain  the  check  till  noon,  for  the  purpose 
of  seeing  whether  the  drawer  had  funds  sufficient  to  meet  it, 
yet  they  had  no  right  to  change  the  actual  state  of  the  accounts 
from  what  they  were  at  the  time  the  check  was  presented.  At 
that  time,  there  can  be  no  doubt  that  the  drawer  had  sufficient 
funds  on  deposit,  and  subject  to  his  draft,  to  pay  this  check. 

"We  are  of  opinion  that  the  complainants  were  entitled  to  a 
decree  for  the  amount  of  the  check  and  interest.  The  decree 
is  reversed,  and  the  suit  remanded. 

Decree  r&versed. 


Chaeles  Kitter 

V. 

The  People  of  the  State  of  Ilunois. 

[ORia.  ED.,  PAGE  42,] 

Practice  —  wTiere  several  cases  are  submitted  to  same  jury.  Where 
several  cases  against  the  same  defendant  are  left  to  one  jury,  they  must  be 
Bworn  in  each  case,  and  the  record  must  show  a  finding  and  judgment  as  to 
each  case. 


88  KnTEK  y.  The  People.  [April  T. 

Opinion  of  the  Court. 

Writ  of  Error  to  the  Circuit  Court  of  Whiteside  comity. 

This  was  an  indictment  against  Charles  Kitter  for  the  sale 
of  intoxicating  liqnors  without  a  license.  By  agreement  of  the 
parties  this  and  five  other  cases  of  the  same  kind  were  tried 
together  by  the  same  jury.  The  jury  were  sworn  only  in  one 
case,  and  returned  the  following  verdict :  "  We,  the  jury,  find 
the  defendant  guilty  in  manner  and  form  as  charged  in  the 
indictment,  on  the  first  seventeen  counts,  and  not  guilty  as  to 
the  eighteenth." 

The  defendant  moved  in  arrest  of  judgment  and  for  a  new 
trial,  which  was  overruled,  and  the  court  fined  the  defendant 
$170,  and  rendered  judgment  for  the  same  and  costs. 

Mr.  C.  J.  Johnson,  Mr.  William  M.  Jenks,  and  Mr.  S. 
Strawder,  for  the  plaintiff  in  error. 

Mr.  R.  C.  Burchell,  for  the  people. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 
No  argument  can  sustain  this  judgment  and  verdict.  The 
agreement  of  the  parties  to  try  all  the  cases  pending  against 
the  plaintiff  in  error,  by  one  and  the  same  jury,  did  not  remove 
the  necessity  of  swearing  the  jury  in  each  case  and  making  a 
separate  entry  of  record  of  each  case.  There  were  six  cases  pend- 
ing, of  the  same  character  —  selling  spirituous  liquors  without 
a  license  —  each  indictment  containing  two  counts  only.  The 
jury  were  sworn  to  try  but  one  case,  or  one  of  the  indictments, 
and  they  "  find  the  defendant  guilty  on  seventeen  counts  of 
the  indictment  and  not  guilty  on  the  eighteenth  count,"  and 
judgment  was  entered  accordingly.  This  is  absurd.  The  find- 
ing should  have  been  on  each  indictment  as  under  the  agree- 
ment, or  on  the  counts  thereof,  and  separate  judgments  entered 
on  each. 

The  judgment  is  reversed. 

Judgment  reversed. 
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The  City  of  Ottawa  et  al. 

V. 

The  Chicago  and  Rook  Islaistd  Railroad  Company. 

[ORIG.  ED.,  PAGE  43.] 

1.  Special  assessment  —  waiver  of  objections.  Where  a  party  has  oppor 
tunity  afforded  to  appear  before  a  city  council,  and  make  obj  ections  to  a 
special  assessment,  and  the  council  has  power  to  revise  and  correct  the 
same,  or  confirm  or  annul  it,  and  he  neglects  to  avail  of  the  privilege,  he 
■will  be  held,  in  a  court  of  equity,  to  have  waived  all  objections  to  irregular- 
ities in  the  proceeding. 

2.  Certiorari  —  at  common  law.  The  record  of  proceedings  by  a  city 
levying  special  assessments  may  be  taken  to  the  Circuit  Court  by  certiorari, 
and  if  defective  in  a  substantial  matter,  they  will  be  quashed. 

3.  Chancery  jurisdiction  —  remedy  at  law.  Where  a  party  complain- 
ing of  a  special  assessment  has  a  complete  remedy  at  law,  a  court  of  equity 
will  not  take  jurisdiction  for  mere  irregularities,  or  even  want  of  a  compli- 
ance with  some  material  requirement  of  the  law. 

"Wkit  of  Ekkoe  to  the  Circuit  Court  of  La  Salle  county. 

This  was  a  bill  in  chancery,  by  the  Chicago  and  Rock  Island 
Railroad  Company  against  the  city  of  Ottawa  and  George  H. 
"Walker,  to  enjoin  the  collection  of  a  special  assessment. 

The  bill  in  substance  charged  that  the  city  council  of  the  city 
of  Ottawa  had  ordered  the  construction  of  a  sewer,  and  $4,200 
to  be  assessed  upon  real  estate  to  be  benefited  by  it,  and  ap- 
pointed three  commissioners  to  make  and  report  the  assessment ; 
that  such  commissioners  caused  the  following  notice  to  be  pub- 
lished in  the  Ottawa  M'ee  Trader : 

"  Public  notice  is  hereby  given  to  all  persons  interested,  that  the  under- 
signed, commissioners,  appointed  by  the  city  council  of  the  city  of  Ottawa, 
to  assess  the  sum  of  four  thousand  two  hundred  dollars,  on  the  real  estate 
in  that  part  of  the  city  by  us  deemed  benefited  by  the  construction  of  a 
sewer,  commencing  at  the  south  side  of  the  Illinois  and  Michigan  canal,  in 
the  center  of  Pine  street,  and  running  thence  south,  through  and  under  the 
center  of  said  street,  to  a  point  at  or  near  the  north  line  of  lot  eight  (8)  in 
block  seventy-two  (72),  in  State's  addition  to  Ottawa,  thence  easterly  to  the 
east  line  of  said  block,  will  meet  at  the  office  of  said  city  clerk,  in  said  city, 
on  Monday,  the  22nd  day  of  March  inst.,  at  the  hour  of  ten  o'clock,  a.  m., 
for  the  purpose  of  making  said  assessment." 

That  the  commissioners  met  on  the  day  named  and  adjom-ned 
from  day  to  day  till  the  29th  day  of  March,  1858,  when  they 
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completed  their  assessment  and  returned  the  same  to  the  city 
clerk  ;  that  the  city  clerk  thei-eupon  gave  the  following  notice 
in  the  same  paper : 

"Public  notice  is  hereby  given  to  all  persons  interested,  that  the  com- 
missioners ajjpointed  by  the  city  council  of  the  city  of  Ottawa,  to  assess 
the  sum  of  four  thousand  two  hundred  dollars  on  the  real  estate  benefited 
by  the  construction  of  a  main  sewer  commencing  at  the  south  side  of  the 
Illinois  and  Michigan  canal,  in  the  center  of  Pine  street,  and  running 
thence  south,  through  and  under  the  center  of  said  street,  to  a  point  at  or 
near  the  north  line  of  lot  eight  (8)  in  block  seventy-two,  in  State's  addition 
to  Ottawa,  thence  easterly  to  the  east  line  of  said  block,  have  completed 
their  assessment,  and  made  returns  thereof  to  my  office.  Any  person  wish- 
ing to  appeal  from  said  assessment,  must  file  their  objections  in  writing  in 
my  office,  on  or  before  Tuesday,  the  4th  day  of  March,  A.  D.  1858,  at  7 
o'clock,  p.  M.,  as  the  city  council  will  at  that  time,  at  the  council  room,  hear 
all  objections  to  the  assessment,  and  confirm  or  amend  the  same." 

That  said  notice  was  published  for  three  successive  weeks, 
the  first  insertion  being  on  April  17,  1858;  that  on  March  4, 
1858,  the  city  council  met,  and  by  a  vote  laid  over  the  consider- 
ation of  the  report  until  May  11, 1858,  and  the  matter  was  laid 
over  from  time  to  time  until  June  1, 1858,  when  the  assessment 
roll  and  objections  thereto  were  referred  to  a  select  committee 
to  report  at  the  next  meeting.  The  committee  made  some 
changes,  and  the  city  council  confirmed  the  assessment  as  re- 
vised by  the  committee,  and  ordered  a  warrant  for  the  collection 
of  the  same,  returnable  in  sixty  days. 

That  on  June  18, 1858,  said  warrant  was  issued  and  delivered 
to  the  city  collector. 

The  bill  further  charged  that  the  complainant  was  the  owner 
of  a  railroad  and  road  way,  and  other  real  estate  in  the  city 
which  were  included  in  the  assessment,  and  that  the  collector 
was  about  to  enforce  payment  of  the  assessment  by  levy  and 
sale  of  complainant's  goods  and  chattels.  The  bill  prayed  to 
enjoin  the  collection  of  the  assessment  upon  complainant's  real 
estate. 

The  answer  of  defendants  showed  that  the  notice  given  by 
the  clerk  was  in  the  form  prescribed  by  ordinance  on  the  sub- 
ject ;  that  complainant  did  not  appeal  to  the  city  council  in 
writing,  or  file  any  objections  to  the  report  of  the  commissioners. 

The  defendants  moved  the  court  to  dissolve  the  injunction 
and  dismiss  the  bill,  which  the  court  refused  to  do,  and  on  the 
hearing  made  the  injunction  perpetual. 
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Mr.  D.  P.  Jones,  for  the  plaintiffs  in  error. 
Mr.  B.  C.  Cook,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Com*t : 

This  is  a  writ  of  eiTor  to  bring  before  this  court  the  decree 
of  the  circuit  court  of  La  Salle  county,  sustaining  an  injunc- 
tion obtained  by  the  defendants  against  the  collection  of  an 
assessment  levied  by  the  city  of  Ottawa  on  the  property  of  the 
defendants  to  defray  the  expenses  of  constructing  a  sewer  in 
said  city,  and  making  the  injunction  perpetual.  The  proceed- 
ings on  the  part  of  the  city  appear  to  be  fair  and  regular,  and 
in  conformity  with  their  charter,  and  the  notice  given  to  per- 
sons interested  is  in  conformity  with  the  ordinance  of  the  city 
on  that  subject. 

As  we  said  in  the  case  of  MoBride  v.  The  City  of  Chicago^ 
22  111.  5Y4,  which  is  like  this,  so  we  now  say,  that  by  the  char- 
ter of  the  city  of  Ottawa,  ample  opportunity  was  given  to  the 
defendants  to  be  heard  as  to  their  objections,  legal  or  equitable, 
before  the  city  council  on  the  return  by  the  commissioners  of 
the  assessment,  who  can  revise  and  correct  the  assessment, 
or  confirm  or  annul  it  in  their  discretion,  and  direct  a  new 
assessment  to  be  made.  If  a  party  lies  by,  having  notice,  and 
fails  to  present  his  objections  to  the  city  council,  he  must  be 
held  in  a  court  of  equity  to  have  waived  all  irregularities,  and 
cannot  in  that  court  have  a  hearing  which  he  has  failed  to  avail 
of  at  law.  If,  as  seems  to  be  complained,  by  reason  of  the 
general  terms  in  which  the  notice  to  persons  interested  in  the 
assessment  was  published,  and  thereby  the  party  had  not  notice, 
when  the  proceeding  did  come  to  his  knowledge,  he  could  have 
removed  the  record  of  the  proceedings  from  before  the  city 
council  to  the  circuit  court  by  certiorari,  and  if  they  were 
defective  in  a  substantial  matter,  they  would  be  quashed.  An 
ample  and  complete  remedy  at  law  being  within  the  power  ol 
the  party,  a  court  of  equity  ought  not  to  take  jurisdiction  for 
these  irregularities  or  even  for  want  of  a  compliance  with  some 
material  requirement  of  the  law.  The  circuit  court  should 
have  dissolved  the  injunction  and  dismissed  the  bill,  and  that 
will  be  the  order  and  decree  of  this  court. 

In  the  case  at  law  between  the  same  parties,  and  submitted 
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with  this  case,  wherein  the  same  questions  are  involved,  the 
judgment  of  the  court  below  is  reversed  and  the  cause  reman- 
ded, so  that  the  city  may  proceed  to  collect  the  assessments. 

Decree  reversed. 


The  City  of  Ottawa  et  al. 

V. 

The  Chicago  and  Rook  Island  Raileoad  Company. 

[ORIO.  ED.,  PAGE  47.] 

Special  assessment  —  effect  of  reversal  of  decree  eryoining.  The  reversal 
of  a  decree  enjoining  the  collection  of  a  special  assessment  removes  that 
Impediment  to  the  recovery  of  a  judgment  on  the  assessment. 

"Writ  of  Eeror  to  the  Circuit  Court  of  La  Salle  county. 

This  was  an  appKcation,  by  the  city  of  Ottawa,  for  judgment 
upon  a  special  assessment  upon  real  estate  benefited  by  the 
building  of  a  sewer.  The  proceeding  was  commenced  in  the 
county  court  and  taken  by  change  of  venue  to  the  circuit  court, 
on  the  ground  that  the  county  judge  was  interested  in  the  ques- 
tion. The  plaintiff  made  a  motion  to  have  the  assessment  con- 
firmed and  for  judgment,  but  the-decree  perpetually  enjoining 
its  collection,  mentioned  in  the  next  preceding  case,  being  read 
in  evidence,  the  court  refused  judgment. 

Mr.  D.  P.  JojsTEs,  for  the  plaintiffs  in  error. 

Mr.  B.  C.  Cook,  for  the  defendant  in  error. 

\    Mr  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  application  to  the  circuit  court  for  judgment 
against  certain  lands,  the  property  of  the  railroad,  which  had 
been  assessed  by  the  city  authorities  to  defray  the  expenses  of 
a  sewer,  and  which  the  city  had  been  enjoined  from  collecting. 
This  decree,  enjoining  the  collection,  was  offered  in  evidence 
by  the  appellee  as  a  bar  to  the  recovery  of  the  judgment  on 
the  assessments,  and  the  court  so  regarded  it,  and  refused  the 
judgment.  The  record  containing  the  proceedings  in  this 
injunction  cause  has  been  examined  and  considered  in  the  case 
between  the  same  parties,  ante,  and  embodies  all  the  evidence 
in  regard  to  the  assessments,  and  we  have  reversed  tlie  jndg- 
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ment  making  the  injunction  perpetual.  This  removes  all 
impediments  to  the  recovery  of  a  judgment  on  the  assessments. 
The  judgment  of  the  com-t,  therefore,  in  refusing  to  enter  a 
judgment,  must  be  reversed  and  the  cause  remanded,  so  that 
judgment  may  be  entered. 

Judgment  reversed. 


Erastus  Hallack 

v. 

Stepheist  March  et  al. 

[OKIG.    ED.,  PAGE  48.] 

1.  Akbitbatign  —  submission  by  one  partner.  Oae  partner  may  bind 
the  firm  by  a  parol  submission  to  arbitration  in  respect  to  matters  wMch 
do  not  require  that  the  submission  be  under  seal. 

2.  Same  —  evidence  of  ratification  of  submission  by  partner.  The  fact 
that  a  partner  is  present  when  a  matter  is  submitted  to  arbitration,  in 
which  the  firm  is  surety,  and  afterwards  gives  evidence  before  the  arbitra- 
tors, without  objection  at  any  time,  is  evidence  that  he  assented  to  the  sub- 
mission, and  the  firm  is  bound  thereby. 

Wket  of  Ekeor  to  the  Circuit  Court  of  Kane  county ;  the 
Hon.  J.  G.  Wilson,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Erastus  Hallack 
against  Stephen  March,  and  Bowman  &  Lloyd,  upon  a  promis- 
sory note,  of  which  the  following  is  a  copy : 

"  St.  Charles,  Nov.  19th,  1856. 
"  By  the  first  day  of  April,  1858, 1  promise  to  pay  to  Erastus  Hallack,  and 
not  to  any  other  person,  except  his  heirs  and  executors,  the  sum  of  four 
hundred  and  fifty-five  dollars  and  23-100,  for  value  received. 

"  Stephen  March. 
"  Bowman  &  Lloyd,  (Sure^)." 

The  following  indorsements  appeared  upon  said  note : 
"  Interest  to  commence  April  1st,  1857,  at  ten  per  cent,  as  per  agreemeni.** 
"  $337.    Paid  on  the  within  note  three  hundred  and  twenty-seven  dolIara« 
April  1st,  1858. 

"E.F.  Hallack." 

The  defendants  pleaded  in  bar  of  the  action  a  submission  of 
all  matters  in  dispute  by  the  plaintifiE  and  the  defendants  to 
arbitration,  and  an  award  finding  that  the  defendants  were  in- 
debted to  the  plaintiff  in  the  sum  of  seventy  cents,  to  which 
5 — 25th  III. 


34  Hai^lack  -y.  Makch  et  al.  [April  T. 

Opinion  of  the  Court. 

the  plaintiff  filed  a  replication  denying  that  the  plaintiff  and 
defendants  submitted  the  matters  to  arbitration. 

It  appears  that  Bowman  &  Lloyd,  the  sm^eties  on  the  note, 
were  partners.  The  award  was  objected  to  on  the  ground  that 
Bowman  could  not  bind  his  partner  by  any  submission  to  arbi- 
tration which  he  had  made.  The  proof  showed  an  oral  agree- 
ment between  Hallack  and  March,  made  in  the  presence  of 
Bowman,  to  arbitrate  and  abide  the  award,  and  that  Bowman 
was  examined  as  a  witness  before  the  arbitrators,  and  made  no 
objection  at  any  time  to  the  arbitration,  but  it  did  not  appear 
that  his  partner  Lloyd  took  any  part  in  the  matter. 

Mr.  J.  L.  Bevekidge,  for  the  plaintiff  in  error. 

Mr.  W.  D.  Bahet,  for  the  defendants  in  error. 

Mr.  Justice  Walkee  delivered  the  opinion  of  the  Court : 
This  record  presents  the  simple  question,  whether  one  co- 
partner can  submit  matters  in  dispute  between  the  firm  and 
others  to  arbitration,  so  as  to  bind  the  copartners.  This  ques- 
tion is  presented  for  determination  for  the  first  time  in  this 
court.  And  in  the  conflicting  state  of  the  authorities,  we  feel 
at  liberty  to  adopt  that  note,  which  we  consider  as  conforming 
to  reason  and  the  analogies  of  the  law.  It  is  a  rule  of  universal 
application  that  one  partner  cannot  bind  his  copartner  by  deed, 
where  the  act  would  be  invalid  if  it  were  not  by  such  an  instru- 
ment, unless  he  has  special  power  conferred  for  that  purpose,  by 
the  copartnership  articles,  or  in  some  other  mode.  This  being 
the  case,  one  partner  has  no  power  to  bind  the  firm  by  a  sealed 
submission.     And  in  this  the  authorities  fully  concur. 

This  submission  was  by  parol,  and  of  a  matter  that  might  be 
submitted  in  that  manner,  if  the  partner  entering  into  it  had 
competent  legal  authority  for  the  purpose.  The  proposition  is 
certainly  true  that  one  partner  can  bind  the  firm  to  strangers, 
by  a  parol  agreement,  in  all  matters  pertaining  to  the  partner- 
ship concerns.  This  is  the  doctrine  of  all  the  books,  announced 
as  a  general  rule.  But  some  of  the  elementary  writers  have 
made  the  submission  to  arbitration  a  solitary  exception,  and 
place  the  doctrine  on  the  case  of  Strangford  v.  Oreevi^  2  Mod. 
228.  This  case  occurred  at  an  age  when  the  law  merchant  had 
not  obtained,  to  the  extent  to  which  it  has  since  progressed,  in 
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the  courts  of  Great  Britain,  or  of  this  country.  That  case  was 
likewise  where  the  submission  was  by  bond.  And  we  have 
been  referred  to  no  adjudged  case  in  which  it  has  been  held 
that  one  partner  might  not  bind  the  firm  by  parol  submission. 
This  case  seems  to  be  the  basis  of  the  doctrine  of  all  the  text 
writers  who  have  laid  down  the  rule  that  the  firm  is  not  boimd 
by  such  a  submission. 

In  the  case  of  Taylor  v.  Coryell,  12  Serg.  &  Rawle,  243, 
-DuNOAisr,  J.,  delivering  the  opinion,  ably  and  conclusively 
maintains  the  doctrine  that  one  partner  may  submit  to  arbi- 
tration. He  says :  "  It  is  clear  that  from  the  very  nature  and 
objects  of  partnerships,  power  must  be  inferred  to  transact 
partnership  business  by  each  member  of  the  firm.  And  in 
partnership  transactions,  the  law  implies  the  authority.  The 
act  of  one  partner  is  the  act  of  both.  There  is  a  virtual  author- 
ity to  that  purpose  mutually  given  by  entering  into  partnership, 
and  in  all  things  relating  to  their  usual  dealings,  each  must  be 
considered  as  the  attorney  of  the  other.  In  all  other  things 
than  those  transacted  by  sealed  instruments,  the  whole  firm  is 
treated  as  one  person,  and  the  act  of  one  is  considered  the  act 
of  all.  We  can  perceive  no  reason  or  justice  why  one  partner 
may  not  exercise  this  authority  in  this  instance  as  well  as  in 
others.  To  deny  it  would  certainly  be  a  great  impediment  to 
commercial  dealing.  By  this  mode  commercial  disputes  may 
be  settled,  and  speedily  settled,  which  is  of  great  importance, 
in  the  commercial  world.  How  many  partnerships  are  there 
where  all  the  business  is  transacted  by  one  of  the  members  of 
the  firm,  while  the  others  give  no  attention  to  the  business,  and 
perhaps  reside  abroad.  To  deny  this  power  would  be  to  deny 
aU  of  the  analogies  of  the  law  merchant.  We  cannot  but  be 
surprised  that  so  little  is  found  in  the  books  on  this  question, 
when  we  know  that  such  submissions  are  made  not  only  to 
arbitrators,  but  to  boards  of  trade  in  all  our  larger  commercial 
cities,  which  is  a  standing  board,  selected  to  settle  aU  disputes 
that  arise  among  commercial  men,  so  far  as  referred  to  them 
for  decision.  This  seems  to  show  almost  conclusively  that,  what- 
ever writers  may  have  said  on  the  subject,  commercial  usage 
is  the  other  way,  and  is  as  firmly  fixed  as  any  other  such 
usage." 
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The  Court  of  Appeals  in  Kentucky,  in  the  case  of  Souther- 
Icmd  V.  Steel,  3  Mon.  435,  announced  the  same  rule.  And  it 
seems  to  us  that  usage  in  the  commercial  world  has  been  uni- 
form in  the  support  of  such  authority,  and  we  have  no  douht  of 
its  correctness.  Ko  reason  is  perceived  why  a  firm  may  not,  by 
one  of  its  members,  without  the  concurrence  or  imited  action  of 
the  others,  submit  a  legal  question  to  the  determination  of  attor- 
neys, or  to  submit  other  questions  to  persons  skilled  in  the  same 
business.  In  such  disputes,  can  it  be  that  in  the  absence  of  a 
partner  there  is  no  means  of  settling  them  but  by  litigation,  or 
abandoning  the  claim  ?  To  hold  that  a  partner  has  no  power  to 
submit  such  matters  by  parol  to  arbitration,  is  to  so  hold,  that 
without  any  apparent  reason,  he  is  unable  to  settle  a  disputed 
claim  except  by  suit. 

We  can  perceive  no  error  in  refusing  the  instruction  asked 
by  the  plaintiff  below.  By  it  the  court  was  asked  to  say  to  the 
jury,  that  the  fact  of  Bowman's  presence  as  a  witness,  at  the 
time  the  agreement  was  made  by  plaintiff  and  March  to  submit 
the  matters  to  arbitration,  is  not  evidence  of  itself  that  Bow- 
man assented  to  the  terms  of  the  submission.  There  can,  we 
presume,  be  no  doubt  that  his  presence,  he  being  a  partner  ol 
HaUack,  and  making  no  objection  to  the  terms  of  the  submis- 
sion of  the  partnership  affairs  to  arbitration,  was  evidence,  and 
satisfactory  evidence,  that  he  did  assent.  The  evidence  fails  to 
show  that  he  objected  or  protested  against  any  step  that  was 
taken  by  his  partner  at  the  arbitration. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Robert  Law 

V. 

Cyrus  Bentley. 

[ORia.  KD.,  PAGE  53.] 


Release — aa  to  rents,  construed  to  mean  those  then  due.  Where  two 
installments  of  rent  were  due,  and  distress  warrants  had  issued  for  theii 
collection,  and  levied  upon  the  goods  of  a  subtenant  of  a  part  of  the  demised 
premises,  and  the  goods  distrained  had  been  replevied  by  a  mortgagee,  and 
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these  proceedings  were  compromised  by  the  subtenant  giving  his  note  with 
security  for  a  portion  of  the  rent  due  on  the  original  lease,  and  the  land- 
lord gave  him  a  release  discharging  him  from  the  rents  provided  for  in  and 
by  the  lease,  and  all  claims  arising  therefrom  :  Held,  that  the  release  only 
discharged  the  tenant  from  rent  which  had  accrued  up  to  the  time  of  the  set- 
tlement, and  did  not  release  another  subtenant  from  the  payment  of  rent 
on  the  portion  of  the  property  held  by  him  under  an  assignment. 

Appeal  from  the  Circuit  Court  of  Cook  county. 

This  was  an  action  of  covenant,  brought  by  Cyrus  Bentley 
against  Robert  Law  and  Ezekiel  H.  Hooper,  for  the  recovery  of 
rent  due  upon  a  written  lease. 

Afterwards  the  suit  was  dismissed  as  to  Hooper  by  agree- 
ment of  parties,  and  the  following  agreed  case  was  made  be- 
tween the  plaintiff  and  the  defendant  Law  : 

It  is  hereby  stipulated  and  agreed,  by  and  between  the  re- 
spective parties  to  this  suit,  that  a  jury  be  waived,  and  the  same 
tried  by  the  court  upon  the  following  statement  of  facts,  agreed 
upon  as  the  case  in  this  suit,  viz. : 

On  the  first  day  of  Februaiy,  A.  D.  1854,  the  plaintiff,  Cyrus 
Bentley,  made  a  lease  in  writing  to  John  McCardel,  bearing  that 
date,  which  is  to  the  effect  following,  viz. :  Indenture  made  Febru- 
ary 1, 1854,  by  Cyrus  Bentley  to  John  McCardel,  in  and  by  which 
said  Bentley  demised  to  said  McCardel  the  following  premises : 
A  block  of  two  certain  buildings,  thirty-seven  feet  in  width, 
four  stories  in  height,  numbered  19  and  21  Dearborn  street, 
Chicago,  consisting  of  stores  in  first  stoiy  (second  story  not  leased 
to  McCardel)  the  third  and  fourth  stories  were  leased  and  were 
unfinished  rooms  for  storage  purposes. 

Said  demise  was  from  the  first  day  of  February  aforesaid  to 
the  first  day  of  May,  A.  D.  1864,  at  the  rent  of  two  thousand 
dollars  per  annmn,  payable  quarter-yearly,  to  wit,  on  the  first 
day  of  May,  August,  JSTovember  and  February  in  each  year. 
Said  lease  being  in  the  usual  form,  and  containing  the  usual 
covenants  in  leases.     The  lease  is  set  out  as  follows : 

"  This  indenture,  made  this  first  day  of  February,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty-four,  bet^veen 
Cyrus  Bentley,  of  the  city  of  Chicago,  etc.,  party  of  the  first 
part,  and  John  McCardel,  of  Albany,  etc. 

"  Witnesseth,  That  the  said  party  of  the  first  part,  for  and 
in  consideration  of  the  covenants  and  agreements  hereiuaftei 
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mentioned,  to  be  kept  and  performed  by  tbe  said  party  of  the 
second  part,  his  executors,  administrators  and  assigns,  hath 
demised  and  leased  to  the  said  party  of  the  second  part,  ah 
those  premises  situate,  lying  and  being  in  the  said  city  of  Chi- 
cago, known  and  described  as  follows,  to  wit : 

"All  that  part  of  lot  five  (5),  in  block  sixteen  (16),  in  the 
original  town  of  Chicago,  described  as  follows,  to  wit :  com- 
mencing on  Dearborn  street,  at  a  point  eighty  and  forty-seven 
hundredths  (80-^V)  f^^t  from  the  corner  of  Lake  street,  thence 
east  eighty  (80)  feet  to  the  east  line  of  said  lot,  thence  north 
sixty-seven  and  twenty-eight  hundredths  (67^^)  feet  to  the 
south  line  of  an  alley  running  north  of  said  lot,  thence  west  six 
(6)  feet,  thence  south  thirty  and  sixty-seven  hundredths  (30y^) 
feet,  thence  west  seventy-four  (74)  feet  to  Dearborn  street, 
thence  south  to  the  place  of  beginning.  Also  the  two  brick 
stores  erected  and  standing  upon  said  premises,  known  as  stores 
nmnbered  nineteen  and  twenty-one  (19  and  21). 

"  Excepting,  saving  and  reserving  therefrom  the  second 
stories  of  said  two  stores  noM'  appropriated  and  used  for  offices, 
and  the  entrance  way  and  stairs  leading  thereto ;  also  the  right 
and  privilege  of  free  and  uniuterrupted  access  by  the  tenants 
and  occupants  of  said  second  story,  through  the  alleys  and  over 
the  grounds  of  said  premises,  to  the  privy  belonging  to  said 
premises,  and  the  right  to  use  said  privy  by  the  tenants  of  said 
second  story,  in  common  with  the  said  party  of  the  second  part, 
his  heirs,  assigns,  tenants  and  lessees. 

"  It  being  hereby  intended  to  demise  and  lease  to  the  said 
party  of  the  second  part  the  lower  and  two  upper  stories  of 
said  stores,  the  alley  and  grounds  connected  therewith. 

"  To  have  and  to  hold  the  said  above  described  premises 
(excepting  that  portion  of  the  premises  above  specified),  with 
the  appurtenances,  unto  the  said  partj^  of  the  second  part,  his 
executors,  administrators  and  assigns,  from  the  first  day  of  Feb- 
ruary, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-four,  for  and  during,  and  until  the  first  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixtj^-four, 
being  for  ten  years  and  three  months. 

"  And  the  said  party  of  the  second  part,  in  consideration  oi 
the  leasing  of  the  premises  aforesaid,  by  the  said  party  of  the 
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first  part,  to  the  said  party  of  the  second  part,  doth  covenant 
and  agree  with  the  said  party  of  the  first  part,  his  heirs,  execu- 
tors, administrators  and  assigns,  to  pay  the  said  party  of  the  first 
part,  as  rent  for  the  said  demised  premises,  the  smn  of  twenty 
thousand  and  five  hundred  dollars  ($20,500),  in  manner  follow- 
ing :  Five  hundi-ed  dollars  ($500)  on  the  first  day  of  May  next, 
and  the  like  sum  on  each  of  the  first  days  of  August  and  'No- 
vember, in  the  year  eighteen  hundred  and  fifty-fom-,  and  the 
like  sum.  on  each  of  the  first  days  of  February,  May,  August 
and  November,  in  each  of  the  years  thereafter,  until  the  whole 
sum  is  paid ;  it  being  hereby  intended  that  said  party  of  the 
second  part  shall  pay  said  party  of  the  first  part  for  said  prem- 
ises so  demised  as  aforesaid,  an  annual  rent  of  two  thousand 
dollars  ($2,000),  payable  in  quarter  annual  payments  of  five 
hundred  dollars  ($500). 

"  And  the  said  party  of  the  second  part  further  covenants 
with  the  said  party  of  the  first  part,  that  at  the  expiration  of 
the  time  in  this  lease  mentioned,  he  will  yield  up  the  said 
demised  premises  to  the  said  party  of  the  first  part,  in  as  good 
condition  as  when  the  same  were  entered  upon  by  the  said 
party  of  the  second  part,  loss  by  fire  or  inevitable  accident,  or 
ordinary  wear,  excepted. 

"  And  it  is  further  covenanted  and  agreed  by  and  between 
the  parties  hereto,  that  the  said  party  of  the  second  part  may 
make  connections  between  said  premises  and  the  premises  situ- 
ated north  and  adjacent  thereto,  and  intended  to  be  occupied 
also  by  said  party  of  the  second  part,  by  means  of  doors  and 
passage-ways,  or  in  other  ways,  at  the  option  of  the  said  party 
of  the  second  part,  and  may  raise  the  roof  of  the  premises 
hereby  demised,  and  build  additions  thereto,  provided  said  pas- 
sage-ways and  connections  between  said  demised  premises  and 
the  said  premises  north  and  adjacent  thereto,  be  closed  and 
restored  at  the  expiration  of  this  lease,  and  provided  the  raising 
of  said  roof,  and  building  additions  to  said  demised  premises 
shall  in  no  wise  injure  or  impair  the  value  of  said  demised  prem- 
ises, and  provided  the  said  party  of  the  first  part  may  repos- 
sess himself,  or  his  heirs,  executors,  administrators  or  assigns, 
may  repossess  themselves  of  said  demised  premises,  in.  as  good 
and  valuable  and  unincumbered  condition  as  the  same  now 
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are,  ordinary  wear  and  tear,  fire,  or  other  inevitable  accident 
excepted. 

"  It  is  expressly  understood  and  agreed  by  and  between  the 
parties  aforesaid,  that  if  the  rent  above  reserved,  or  any  part 
thereof,  shall  be  behind  or  unpaid  on  the  day  of  payments, 
whereon  the  same  ought  to  be  paid  as  aforesaid,  or  if  default 
shall  be  made  in  any  of  the  covenants  herein  contained,  to  be 
kept  by  the  said  party  of  the  second  part,  his  executors,  admin- 
istrators or  assigns,  it  shall  and  may  be  lawful  for  the  said 
party  of  the  first  part,  his  heirs,  executors,  administrators, 
agent,  attorney  or  assigns,  at  their  election  to  declare  said  term 
ended,  and  into  the  said  demised  premises,  or  any  part  thereof, 
either  with  or  without  process  of  law,  to  reenter,  and  the  said 
party  of  the  second  part,  or  any  other  person  or  persons  occu- 
pying, in  or  upon  the  same,  to  expel,  remove  and  put  out^  using 
such  force  as  may  be  necessary  in  so  doing,  and  the  said  prem- 
ises again  to  repossess  and  enjoy,  as  in  the  first  and  former 
estate,  and  to  distrain  for  any  rent  that  may  Idc  due  thereon 
upon  any  property  belonging  to  said  party  of  the  second  part, 
whether  the  same  be  exempt  from  execution  and  distress  by 
law  or  not,  and  the  said  party  of  the  second  part,  in  that  case, 
hereby  agrees  to  waive  all  legal  rights  he  may  liave  to  hold, 
restrain  any  such  property  under  any  exemption  laws  at  that 
time  in  force  in  this  State,  or  in  any  other  way ;  meaning  and 
intending  hereby  to  give  the  said  party  of  the  first  part,  his 
heirs,  executors,  administrators  or  assigns,  a  valid  and  first  lien 
upon  any  and  all  the  goods,  chattels,  or  other  property  belong-  - 
ing  to  the  said  party  of  the  second  part,  as  security  for  the  pay- 
ment of  said  rent,  in  manner  aforesaid,  any  thing  hereinbefore 
contained  to  the  contrary  notwithstanding. 

"  And  if  at  any  time  said  term  shall  be  ended,  at  such  elec- 
tion of  said  party  of  the  first  part,  his  heirs,  executors,  admin- 
istrators or  assigns,  as  aforesaid,  or  in  any  other  way,  said  party 
of  the  second  part,  his  executors,  administrators  and  assigns,  do 
hereby  covenant  and  agree  to  surrender  and  dehver  up  said 
above  described  premises  and  property,  with  all  the  additions 
and  improvements  thereto  made  by  the  said  party  of  the  second 
part,  peaceably  to  said  party  of  the  first  part,  his  heirs,  execu- 
tors, administrators  and  assigns,  immediately  upon  the  determi. 
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nation  of  said  term  as  aforesaid.  And  if  he  shall  remain  in 
possession  of  the  same  ten  days  after  notice  of  such  defaxdt,  or 
after  the  termination  of  this  lease,  in  any  of  the  ways  above 
mentioned,  he  shall  be  deemed  guilty  of  a  forcible  detainer  of 
said  premises  under  the  statute,  and  shall  be  subject  to  all  the 
conditions  and  provisions  above  named,  and  to  eviction  and 
removal,  forcibly  or  otherwise,  with  or  without  process  of  law, 
as  above  stated. 

"  And  it  is  further  covenanted  and  agreed  by  and  between 
the  said  parties,  that  all  additions  and  improvements  made  to 
said  premises  by  said  party  of  the  second  part,  shall,  at  the 
termination  of  this  lease  in  any  of  the  ways  above  mentioned, 
remain  and  inure  to  the  benefit  of  the  said  party  of  the  first 
part,  his  executors,  administrators  and  assigns. 

"  And  it  is  f m'ther  covenanted  and  agreed  by  and  between 
the  said  parties,  that  if  at  any  time  before  the  determination  of 
this  lease  in  any  of  the  ways  above  mentioned,  said  stores  shall 
be  destroyed  or  rendered  untenantable  by  fire,  then  and  there- 
upon said  rents  thereafter  to  become  due  shall  cease  and  deter- 
mine, until  said  buildings  shall  be  rebuilt  or  repaired,  as  the 
case  may  be. 

"  And  it  is  also  further  covenanted  and  agreed  by  said  par- 
ties, that  if  said  buildings,  so  injured  or  destroyed  by  fire  as 
aforesaid,  shall  be  rebuilt  or  repaired  by  said  party  of  the  first 
part  at  a  cost  exceeding  the  sum  of  forty-five  hundred  dollars 
($4,500),  the  present  cost  and  stipulated  value  of  the  buildings 
demised  by  these  presents,  the  said  party  of  the  second  part 
covenants  and  agrees  to  pay  the  said  party  of  the  first  part,  his 
executors,  administrators  or  assigns,  as  rent  for  said  buildings 
and  premises,  the  said  sum  of  two  thousand  dollars,  and  also 
the  additional  sum  of  ten  per  cent  of  the  excessive  cost  of  said 
new  buildings  over  and  above  the  said  sum  of  forty-five  hun- 
dred dollars  ($4,500),  per  annum,  in  quarter  annual  payments, 
on  the  days  above  mentioned  for  the  payment  of  rents,  for  and 
during  the  remaining  unexpired  term  of  the  said  ten  years  and 
three  months  after  said  newly  erected  or  repaired  buildings 
shall  be  completed  and  ready  for  occupation. 
"  In  witness  whereof,  etc." 

McCardel  took  possession,  under  said  lease,  of  the  premises 
6— 25th  III. 
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tlierein  described,  and  so  continued  until  some  time  in  the 
summer  of  1855,  when,  becoming  embarrassed,  and  judgments 
recovered  against  him,  a  bill  was  filed  in  chancery  against  him 
by  creditors,  who  procured  a  receiver  to  be  appointed  of  the 
property  and  estate  of  said  McCardel,  including  the  said  lease- 
hold interest.  The  defendant,  Ezekiel  E.  Hooper,  was  ap- 
pointed such  receiver,  who  as  such,  on  the  15th  day  of  August, 
A.  D.  1855,  sold  the  said  leasehold  estate,  and  assigned  said 
lease  to  the  defendant,  E-obert  Law. 

Afterwards,  on  the  22nd  day  of  August,  A.  D.  1855,  the  said 
Law  assigned  one-half  of  his  interest  in  the  said  lease  to  the 
said  Hooper, 

Afterwards,  and  on  the  21st  day  of  December,  A.  D.  1855,  the 
said  defendants,  Law  and  Hooper,  made  an  assignment  of  the 
said  lease  to  Joseph  H.  Martin,  which  said  assignment  is  upon 
the  back  of  the  lease  in  the  plaintiff's  hands,  which  said  assign- 
ment is  the  same  set  out  in  the  declaration  in  this  cause,  and  is 
in  the  words  and  figures  following,  that  is  to  say : 

"  For  value  received,  we  do  hereby  transfer  and  assign  to  Joseph  H.  Mar- 
tin all  our  right  and  title  to  the  within  lease,  and  the  property  therein  de- 
scribed, except  the  two  store  rooms  in  the  building  herein  described,  on 
Dearborn  street,  one  formerly  occupied  by  Alfie  Columbo  as  a  barber  shop, 
and  the  other  at  present  occupied  by  Bates  &  Griffin  as  a  safe  store,  the 
rent  of  which  said  stores  are  reserved  to  our  exclusive  use  and  benefit 
during  the  duration  of  this  lease,  the  said  Martin  agreeing  to  pay  the 
whole  rent  reserved  in  this  lease,  during  the  duration  thereof. 

"  Witness  our  hands  and  seals  this  21st  day  of  December,  A.  D.  1855. 

"  Robert  Law.      [seal.] 
"E.  R.  Hooper,     [seal.]"  . 

And  at  the  same  time  and  place  the  said  defendants.  Law  and 
Hooper,  took  back  an  instrument  in  writing,  from  the  said 
Joseph  H.  Martin,  of  which  the  following  is  a  copy,  viz. : 

"  Whereas  the  undersigned,  Joseph  H.  Martin,  has  this  day  purchased  all 
the  interest  of  John  W.  Burgess  in  and  to  a  certain  contract,  executed  by 
Robert  Law  and  E.  R.  Hooper  to  said  Burgess,  for  the  sale  of  the  fixtures 
and  furniture  and  leases  of  the  property  situated  on  Dearborn  street,  Chi- 
cago, formerly  known  as  the  McCardel  House,  and  now  as  the  Burgess 
House  ;  and  whereas  it  was  stipulated  and  agreed  in  said  contract  that  the 
said  Burgess  is  to  pay  Cyrus  Bentley  and  John  W.  Steele  and  Ira  Couch 
the  full  amount  of  rent  reserved  in  said  leases  on  the  entire  property  speci- 
fied therein  ;  and  whereas,  by  the  terms  of  said  contract,  the  said  Law  and 
Hooper  reserved  unto  their  own  exclusive  use  and  benefit  the  two  store 
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rooms  in  said  building  leased  by  said  Bentley,  with  the  privilege  of  renting 
out  the  same,  and  receiving  the  rent  therefor  to  their  own  use  and  benefit, 
which  reservation  was  intended  to  operate  as  a  premium  or  bonus  to  said 
Law  and  Hooper,  in  the  sale  of  said  property ;  or,  in  other  words,  that  said 
Burgess  is  to  pay  the  rent  thereof  to  said  Bentley,  and  said  Law  and  Hooper 
are  to  rent  the  same  to  any  person  they  may  think  proper,  and  are  to  re- 
ceive the  rent  thereof  to  their  own  use,  during  the  duration  of  said  lease, 
with  the  single  prohibition  that  they  shall  not  rent  the  same  to  be  kept  as 
an  eating  or  drinking  saloon.  Now,  therefore,  in  consideration  of  the  prem- 
ises, I,  the  said  Joseph  H.  Martin,  do  agree  to  pay  to  said  Bentley,  Steele 
and  Couch,  and  their  assigns,  all  the  rent  reserved  in  said  leases  by  them, 
and  to  allow  the  said  I^aw  and  Hooper  to  rent  said  store  rooms  in  said  build- 
ing, owned  by  said  Bentley,  and  receive  the  rent  thereof  to  their  own  ex- 
clusive use  and  benefit,  provided  they  do  not  rent  the  same  to  any  person 
to  be  kept  as  an  eating  or  drinking  saloon,  and  do  also  agree  and  bind  my- 
self, my  heirs  and  assigns,  to  pay  the  rent  reserved  on  the  whole  of  said 
leases,  as  aforesaid,  from  time  to  time,  as  the  same  becomes  due,  so  as  to 
secure  to  said  Law  and  Hooper  the  full  benefit  of  the  proceeds  of  the  rent 
of  said  store  rooms,  during  the  duration  of  said  leases,  until  the  first  day 
of  May,  A.  D.  1864. 

"  Witness  my  hand  and  seal  this  21st  day  of  December,  A.  D.  1855. 

"John  F.  Clements.  J.  H.  Martin,  [seal,]" 

The  assignee  of  Law  and  Hooper,  J.  H.  Martin,  on  tlie  22nd 
day  of  December,  A.  D.  1855,  entered  into  the  possession  of 
the  said  demised  premises,  except  the  portions  excepted  in  said 
assignment  as  aforesaid,  and  continued  to  occupy  as  aforesaid 
until  the  fii-st  day  of  N^ovember,  A.  D.  1857,  when  he  left  them. 
Martin  paid  all  the  rent  payable  in  and  by  the  said  lease,  and 
other  leases  made  by  plaintiff  to  other  parties  and  assigned  to 
Martin,  which  rents  in  all,  including  that  payable  by  the  lease 
aforesaid,  amounted  to  $825  per  quarter,  to  the  plaintiff,  Bent- 
ley, personally,  up  to  the  first  day  of  November,  A.  D.  185T; 
but  the  installment  due  on  the  day  last  mentioned,  to  wit, 
amounting  to  $825  as  aforesaid,  not  having  been  paid  by  said 
Martin,  the  plaintiff,  Bentley,  on  the  6th  day  of  November, 
185Y,  issued  his  distress  warrant  against  the  goods  and  chattels 
of  said  Martin,  and  caused  the  same  to  be  levied  on  the  furni- 
ture in  the  house,  or  which  had  been  in  it  when  occupied  by 
said  Martin.  Whereupon,  William  Lill,  who  claimed  the  said 
f m'nitm'e  by  virtue  of  a  chattel  mortgage  given  thereon  by  said 
Martin,  replevied  the  same  of  the  plaintiff.  Afterwards,  and  on 
the  4:th  day  of  February,  1858,  the  installment  of  rent  payable 
on  the  first  day  of  said  last  mentioned  month  (to  wit,  $825), 
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being  due  and  unpaid,  tlie  plaintiff  issiied  another  distress  war- 
rant against  the  goods  and  chattels  of  said  Martin,  and  caused 
the  same  to  be  levied  thereon.  Whereupon  the  said  Lill,  claim- 
ing the  same  as  aforesaid,  sued  out  a  second  writ  of  replevin  and 
replevied  the  said  goods  and  chattels  from  the  said  plaiutiff. 
Afterwards,  and  on  or  about  the  fourth  day  of  March,  1858,  the 
said  replevin  suits  and  the  said  distress  proceedings  being  still 
pending,  an  agreement  of  compromise  was  made  and  entered 
into  by  the  said  Lill  and  Martin  of  the  one  part,  and  said  plain- 
tiff Bentley  of  the  other  part,  in  and  by  which  it  was  mutually 
agreed  that  the  said  Lill  was  to  withdraw  the  said  replevin  suit 
and  dismiss  the  same.  The  said  Martin  was  to  make  his  two 
promissory  notes  for  four  hundred  and  twelve  dollars  and  fifty 
cents  each,  with  interest  from  the  first  day  of  ITovember,  1857, 
to  said  Bentley,  in  four  and  six  months,  which  were  to  be  signed 
by  said  Lill ;  and  the  said  Bentley  was  to  dismiss  his  distress 
proceedings  aforesaid,  and  release  and  fully  discharge  the  said 
Martin  of  and  from  all  claims  and  liabilities  of  said  Martin  on 
account  of  the  rents  provided  for  in  and  by  the  said  lease  made 
by  said  Bentley  to  said  McCardel  and  assigned  as  aforesaid. 
Whereupon,  and  in  pursuance  of  said  agreement  of  compromise, 
the  said  Lill  then  and  there  dismissed  the  said  replevin  suits ; 
the  said  Martin  and  Lill  made  and  delivered  to  the  said  Bent- 
ley the  said  two  j^romissoiy  notes  as  aforesaid ;  and  the  said 
Bentley  then  and  there  dismissed  his  said  distress  proceedings 
as  aforesaid,  and  under  his  hand  and  seal,  executed  and  deliv- 
ered to  said  Martin  the  said  release  and  discharge,  releasing 
and  discharging  said  Martin  fully  from  all  the  rents  provided 
for  in  and  by  the  said  lease  as  aforesaid,  and  all  claims  arising 
therefrom. 

That  when  the  said  respective  promissory  notes  became  due, 
they  were  each  paid  in  fuU  by  the  said  William  Lill. 

Previous  to  the  first  of  November,  1857,  the  said  Hooper 
assigned  all  of  his  interest  in  said  lease  to  the  said  Law ;  there- 
fore, by  consent  of  all  parties  hereto,  a  nolle  prosequi,  as  to 
said  Ezekiel  R.  Hooper,  is  to  be  entered. 

The  said  defendant  Law,  sub-let  the  said  portions  of  the  said 
demised  premises,  which  were  excepted  and  reserved  in  and  by 
the  assignment  of  Martin,  to  tenants,  and  received  the  rents 
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therefor,  from  the  first  day  of  l!^ovember,  A.  D.  1857,  to  the 
first  day  of  May,  1858.  It  is  fui-ther  agreed,  that  the  propor- 
tionate yearly  value  of  the  portions  of  said  demised  premises 
excepted  and  reserved  as  aforesaid  in  said  assignment,  as  com- 
pared with  the  whole  yearly  rent  reserved  in  and  by  the  said 
lease  from  the  plaintiff  to  McCardel,  is  the  fuU  sum  of  fourteen 
hundred  dollars.  The  plaintifE  claims  to  recover  in  this  suit 
one-half  of  the  said  proportionate  yearly  value  of  the  said 
reserved  portions  as  aforesaid,  or  ia  other  words,  such  propor- 
tionate value,  from  the  first  day  of  November,  A.  D.  185Y,  to 
the  first  day  of  May,  A.  D.  1858,  and  if  he  is  entitled  to 
recover,  the  damages  shall  be  one-half  of  said  proportionate 
value  as  aforesaid. 

If,  upon  this  agreed  case,  the  circuit  court  shaU  decide  that 
the  plaintiff  is  entitled  to  recover  as  aforesaid,  and  render  judg- 
ment against  them,  or  either  of  them,  such  decision  shall  be 
deemed  and  taken  to  have  been  duly  excepted  to,  and  this 
agreed  case  shall,  upon  an  appeal  being  taken  or  a  writ  of 
error  brought  to  the  Supreme  Court,  be  certified  by  the  clerk 
of  this  court,  together  with  the  judgment  rendered  in  and  by 
the  said  circuit  court  to  the  Supreme  Court,  and  error  assigned 
therein  in  the  Supreme  Court  without  any  further  portions  of 
the  record  in  this  cause  transmitted  therewith. 

The  court  below  decided  that  under  the  agreed  case  the  plaia- 
tiff  was  entitled  to  recover  as  agaiast  the  defendant  Law,  and 
rendered  judgment  against  him  for  $700  and  costs. 

Messrs.  Soates,  MgAllistee  &  Jewett,  for  the  appellant. 

Mr.  Cybus  Bentley,  j[>ro  se. 

V 

Per  OuEiAM :  The  facts  presented  by  this  agreed  case  are  so 
confused  and  unsatisfactory  that  it  is  impossible  to  come  to  any 
conclusion  entirely  satisfactory  to  ourselves.  "We  suppose  the 
object  of  the  parties  is  to  get  a  construction  of  the  release  men- 
tioned in  the  record.  We  think  the  release  only  discharged 
Martin  for  the  rent  which  had  accrued  up  to  the  time  of  the 
settlement  which  was  made  and  when  the  release  was  executed. 

The  judgment  is  affirmed. 

Judgment  affi/rmed. 
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John  M.  Williams 

V. 

Maegaret  Creaist. 

[ORIG.  ED. ,  PAGE  60.] 

1.  Canal  lands  —  design  of  law  giving  preemption.  The  statute  relating 
to  the  preemption  of  canal  lands  was  designed  to  protect  all  persons  who 
had  expended  their  money  and  labor  in  improving  such  lots  or  lands  with 
the  design  of  becoming  a  purchaser  when  brought  into  market,  or  who 
should  remain  upon  the  same  until  it  was  sold,  or  who  should  become  pur- 
chasers at  its  appraised  value. 

3.  Specific  performance  —  canal  lands.  Where  a  party  bought  of  a 
prior  occupant  a  house  and  improvements  on  a  part  of  a  canal  lot,  with 
no  intention  of  acquiring  a  preemption,  and  after  another  had  acquired  a 
certificate  of  purchase  for  the  whole  lot  from  the  canal  trustees,  and  gave 
notice  of  the  fact,  never  set  up  any  claim  or  right  of  preemption :  Held, 
on  bill  against  the  purchaser  from  the  trustees  for  a  specific  perform- 
ance of  a  contract  of  preemption,  that  the  complainant  could  have  no 
relief. 

Appeal  from  the  Circuit  Court  of  Cook  county. 

This  was  a  bill  in  chancery,  by  Margaret  Crean  against  John 
M.  Williams,  to  enforce  specifically  a  right  of  preemption  to 
the  east  haK  of  lot  6  in  block  7  in  the  original  town  of  Chicago, 
and  to  enjoin  the  prosecution  of  an  action  of  ejectment  brought 
by  the  defendant  against  the  complainant. 

The  material  facts  of  the  case  appear  in  the  opinion  of  the 
court.  On  a  hearing  the  court  below  decreed  the  relief  sought 
as  to  a  part  of  the  lot,  from  which  decree  the  defendant  appealed. 

Messrs.  Fabwell,  Smith  &  Thomas,  for  the  appellant. 

Messrs.  Gookins,  Thomas  &  Roberts,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
This  bill  was  filed  for  a  conveyance  of  a  portion  of  a  canal 
lot  entered  by  plaintiff  in  error  under  a  preemption,  as  canal 
lands.  The  preemption  in  favor  of  settlers  on  these  lands,  to 
purchase  at  their  appraised  value,  by  persons  making  improve- 
ments upon  the  same,  is  given  by  the  proviso  to  the  thirteenth 
section  of  the  act  of  2l8t  February,  1843  (Scates'  Comp.  920), 
in  all  cases  where  such  improvements  were  made  prior  to  the 
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first  day  of  that  month.  This  act  was  obviously  designed  to 
protect  all  persons  who  had  expended  their  money  and  labor 
in  improving  such  lots  or  lands,  with  the  design  of  becoming  a 
purchaser  when  brought  into  market,  or  even  those  who  had 
not  made  such  improvement  with  that  design,  but  who  should 
remain  upon  the  lands  until  they  should  be  sold  or  until  they 
should  become  purchasers  at  their  appraised  value. 

In  this  case  Sulhvan  sold  the  part  of  the  lot  in  controversy, 
in  the  year  1842,  to  Hansen.  In  the  fall  of  1843,  or  spring  of 
1844,  Hansen,  for  the  sum  of  five  dollars,  sold  it  to  Holderson, 
and  in  the  spring  of  1851  he  sold  to  complainant,  who  took 
possession.  The  consideration  which  she  paid  was  forty  dol- 
lars. She  kept  the  fence  in  repair  for  about  two  years,  after 
that  time  it  was  not  kept  up,  and  the  lot  remained  un  inclosed. 
On  the  fourth  of  July,  1855,  the  plaintiff  in  error,  who  had 
become  the  purchaser  of  all  the  improvements  on  the  entire  lot 
at  the  time  the  law  granting  the  preemption  went  into  opera- 
tion, and  which  was  situated  on  another  portion  of  the  lot, 
received  from  the  canal  trustees  a  certificate  of  purchase  for 
the  whole  lot,  as  a  purchase  under  the  preemption  given  by 
the  statute. 

When  Hansen  pm*chased,  there  was  no  improvement  or  right 
of  preemption  on  this  portion  of  the  lot,  and  the  evidence,  we 
think,  shows  that  Hansen  did  not  know  or  claim  that  he  had 
any  preemption  right  to  the  premises  at  the  time  he  occupied, 
or  when  he  sold  his  improvement.  When  he  purchased,  he 
could  have  acquired  no  such  right,  as  the  law  had  then  created 
none,  and  Holderson  testifies  that  Hansen  sold  it  to  him  as 
he  had  got  it.  Then,  as  he  got  no  preemption  right  by  his 
purchase,  and  sold  it  as  he  obtained  it,  if  he  had  afterwards 
acquired  it,  he  certainly  did  not  intend  to  seU,  nor  did  Holder- 
son  intend  to  purchase,  any  such  right.  He  testifies  that  he 
made  inquiries,  and  became  satisfied  that  he  did  not  have  that 
right,  and  sold  for  that  reason.  He  also  says  the  house  was 
cheap  at  forty  dollars,  and  complainant  said  she  would  give 
sixty  dollars  for  the  house  if  it  could  remain ;  that  he  told  her 
the  house  might  remain,  as  far  as  he  cared,  but  that  he  would 
have  no  trouble  about  it. 

The  evidence  shows  that  plaintiff  in  error,  in  a  few  weeks 


48  Williams  v.  Creajs^.  [April  T. 


Opinion  of  the  Court. 


after  his  purchase  of  the  trustees,  called  upon  the  occupants  of 
the  tenement,  and  notified  them  that  he  had  purchased,  and 
requested  them  to  remove  from  the  lot.  The  house  was  occu- 
pied by  the  Crean  family,  and  the  mother  of  complainant 
promised  to  leave,  made  no  objection,  and  asserted  no  claim 
for  herself  or  complainant.  In  November  following,  plaintiff 
in  error  commenced  an  ejectment  suit  for  the  recovery  of  the 
premises  in  controversy,  and  '  soon  afterwards  the  family  re- 
moved to  the  opposite  side  of  the  street,  and  remained  there 
for  upwards  of  a  year.  In  May,  1858,  complainant  offered  to 
pay  or  secm-e  to  plaintiff  in  error  one-half  of  the  purchase 
money.     He  declined  to  receive  it,  and  she  filed  this  biU. 

From  aU  of  these  facts  it  does  not  appear  that  defendant  in 
error  ever  purchased,  claimed,  or  asserted  any  right  to  a  pre- 
emption, until  almost  three  years  after  plaintiff  in  error  had 
become  the  legal  owner  of  the  title.  The  evidence  fails  to 
show  that  she,  while  in  possession,  ever  asserted  such  a  right, 
either  to  plaintiff  in  error,  or  to  any  other  person.  And  if  she 
had  supposed  she  was  the  owner  of  such  a  right,  we  may  well 
suppose  she  would  have  asserted  it  after  the  family  was  notified 
to  remove,  as  her  mother  must  have  communicated  the  fact  to 
her.  But  notwithstanding  she  must  have  known  of  that  fact, 
she  remains  inactive  for  over  two  years  and  a  haH  after  suit 
was  instituted.  We  cannot  reconcile  'this  silence  and  inaction 
for  this  period  of  time  with  the  supposition  that  she  had  any 
such  claim.  It  also  appears  that  when  she  purchased,  she 
wanted  Holderson  to  warrant  that  the  sills  were  sound,  arte! 
that  the  house  could  be  removed,  and  that  she  was  willing  to 
give  sixty  dollars  for  it,  if  it  could  remain,  but  purchased  a! 
forty  dollars.  This  manifestly  shows  that  she  did  not  suppose 
she  was  acquiring  any  thing  more  than  the  house  and  a  few  feet 
of  fence. 

Then,  if  she  pm-chased  no  right  of  preemption,  and  intended 
to  purchase  none,  asserted  none,  and  only  paid  for  the  house, 
we  are  at  a  loss  to  percei\'e  how  the  law  can  give  her  such  a- 
right.  By  not  getting  its  benefit  she  has  lost  nothing.  She 
can  have  no  right  to  a  specific  performance  of  a  contract,  as  she 
did  not  purchase,  or  intend  to  purchase,  a  preemption,  nor  can 
she  have  the  contract  reformed,  for  the  reason  that  she  obtained 
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ali  she  purchased,  and  there  was  no  mistake.  The  whole  case 
has  an  appearance  that  this  claim  is  all  an  after-thought,  or  the 
right  would  have  been  sooner  claimed  and  asserted ;  and  that 
there  is  no  semblance  of  such  a  right,  has  been  shown.by  the 
evidence;  wherefore  the  decree  of  the  coui-t  below  must  be 
reversed,  and  the  cause  remanded. 

Decree  reversed. 


Octave  Chanute  et  al.  v.  James  A.  Martin. 
Same  v.  Phillip  Kohmann. 

[OKIG.  ED.,  PAGE  63.] 

1.  Garnishment  —  hy  a  judgment  creditor.  To  entitle  a  judgment  credi- 
tor to  maintain  a  garnishee  proceeding,  two  things  must  concur:  there 
must  have  been  an  execution  returned  by  the  proper  officer,  no  property 
found,  and  the  plaintiff  must  file  an  affidavit  that  the  defendant  in  execu- 
tion has  no  property,  within  his  knowledge,  subject  to  execution,  and  that 
he  has  just  reason  to  believe  that  another  person  is  indebted  to  the  defend- 
ant, of  has  effects  or  estate  of  the  defendant  in  his  hands. 

2.  The  obvious  design  of  the  statute  is  to  authorize  this  proceeding  only 
in  case  of  a  failure,  after  reasonable  efforts,  in  good  faith,  are  made  to  col- 
lect the  judgment  by  the  ordinary  process. 

3.  Same  —  defenses  allowed  garnishee.  A  garnishee  will  be  allowed  to 
show  in  defense  that  the  original  judgment  has  been  paid  or  discharged, 
or  that  the  judgment  debtor  had  real  estate,  unincumbered,  which  he 
offered  to  turn  out  on  execution. 

4.  Same  —  officer's  return  not  conclusive  on  garnishee.     The  officer's  re- 
turn of  no  property  found  on  an  execution  is  not  conclusive  on  a  garnishee, 
and  the  prima  facie  case  made  by  it  an  J  the  affidavit  may  be  rebutted  ;  and  « 
when  the  answer  is   received,   denying  the  fact,  it  will  be  sufficient  to 
rebut  it. 

5.  Same  —  when  no  issue  is  taken  upon  matter  in  answer.  Where  a  gar- 
nishee shows  in  his  answer  that  the  judgment  debtor  had  property  subject 
to  execution  which  he  offered  to  turn  out,  if  the  plaintiff"  takes  no  issue 
upon  this  part  of  the  answer,  it  is  the  duty  of  the  court  to  dismiss  the  pro- 
ceeding. 

6.  Same  —  dismissal,  when  improperly  brought.  The  court  may,  and  it  is 
its  duty,  at  any  stage  of  the  proceeding,  to  dismiss  the  same  upon  its  ap- 
pearing that  the  process  was  improvidently  issued. 

Appeal  from  the  County  Court  of  Peoria  county. 
This  was  a  proceeding  by  James  A.  Martin  against  the  ap 
pellants,  as  garnishees,  Gruger,  Secor  &  Co. 
7 — 25th  III. 
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The  affidavit  showed  that  the  plaintiff  was  a  judgment  credi- 
tor of  "William  H.  Crager,  Charles  A.  Secor,  Thomas  C.  Field 
and  Samuel  Gihnan ;  that  defendants  in  execution  had  no  prop- 
erty, within  his  knowledge,  liable  to  execution,  and  that  he  had 
reason  to  believe  the  appellants  had  effects  in  their  hands  be- 
longing to  Cruger,  Secor  &  Co. 

The  defendants  answered,  denying  any  indebtedness  to 
Cruger,  Secor  &  Co.,  and  the  possession  of  any  property  or 
effects  belonging  to  them  at  the  time  of  service. 

The  answers  then  alleged  that  $25  had  been  paid  on  the 
plaintiff's  judgment ;  that  Cruger  offered  to  the  sheriff  to  turn 
out  real  estate  to  satisfy  the  execution,  which  the  sheriff  refused 
to  take,  stating  that  he  was  ordered  to  levy  on  nothing  but  per- 
sonal property;  that  the  real  estate  was  unincumbered  and 
worth  $1,500,  and  the  title  perfect ;  and  that  the  same  offer 
was  made  to  plaintiff's  attorney  and  refused. 

The  court  below  rendered  judgment  upon  the  answers  in 
favor  of  the  plaintiff,  and  against  the  garnishees,  for  $543.85, 
being  the  amount  due  on  the  original  judgment,  less  $25.  The 
garnishees  appealed. 

It  was  stipulated  that  the  case  of  Chmiute  et  al.  v.  Rohmam/n. 
should  abide  the  decision  in  this  case,  it  involving  the  same 
questions. 

Mr.  M.  Williamson,  for  the  appellants. 

Mr.  C.  C.  Bonnet,  for  the  appellee. 

Mr.  Justice  "Walkee  delivered  the  opinion  of  the  Court : 
This  proceeding  was  instituted  under  the  38th  section  of  the 
chapter  entitled  "Judgments  and  Executions."  The  record 
shows  that  the  garnishees,  in  their  answer,  set  up  as  a  defense, 
that  defendant  in  execution  offered  to  turn  out  to  the  sheriff,  and 
to  plaintiff's  attorney,  real  estate  unincumbered,  with  perfect 
title  in  the  defendant  in  execution,  of  the  value  of  between 
three  and  four  times  the  amount  of  the  judgment,  to  be  levied 
and  sold  under  the  execution,  and  that  they  failed  and  refused 
to  buy  or  sell  the  same.  By  the  provision  of  the  law  under 
which  this  proceeding  is  had,  two  things  must  concur,  before 
the  plaintiff  in  execution  can  maintain  it.  There  must  have 
been  an  execution  returned  by  the  proper  officer,  no  property 
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foimd,  and  the  plaintiff  must  file  an  affidavit  that  the  defend- 
ant in  execution  has  no  property,  within  the  knowledge  of  the 
affiant,  in  his  or  her  possession,  subject  to  execution,  and  that 
affiant  has  just  reason  to  believe  that  another  person  is  indebted 
to  such  defendant,  or  has  effects  or  estate  in  his  or  her  hands, 
before  it  is  lawful  for  the  garnishee  process  to  issue  against 
such  person. 

The  obvious  design  of  this  law  was  only  to  authorize  such  a 
proceeding  after  a  failure,  where  a  reasonable  effort  has  been 
made  in  good  faith,  to  collect  the  money  by  the  ordinary  pro- 
cess of  the  law.  And  that  it  was  not  the  design  of  the  general 
assembly  that  the  proceeding  might  be  resorted  to  when  an 
execution  had  been  returned  "  no  property  found,"  is  manifested 
by  the  fact  that  an  affidavit  must  also  be  filed,  to  authorize  the 
process  to  issue.  It  was  only  intended  to  be  allowed  when 
there  is  no  property  subject  to  execution,  or  when  it  cannot  be 
found  by  reasonable  efforts  of  the  officer  and  the  plaintiff  in 
execution.  The  law  requires  something  more  than  a  mere 
formal  affidavit,  otherwise  it  would  never  have  been  required. 
It  could  not  have  been  the  design  to  permit  a  plaintiff  in  exe- 
cution to  resort  to  this  proceeding,  and  thereby  harass  his 
debtor  by  the  costs  of  another  suit,  when  the  debtor  had  an 
abundance  of  property  liable  to  execution,  simply  because  the 
plaintiff  in  execution  could  make  his  money  sooner  by  this  pro- 
cess than  by  the  sale  of  real  estate.  To  tolerate  such  a  practice 
would  be  to  permit  the  law  to  be  perverted  to  the  oppression  of 
defendants.  This  remedy  is  one  in  which  the  defendant  in 
execution  is  not  required  to  be  made  a  party,  and  in  his  absence, 
and  without  notice,  he  may  suffer  injury  to  a  great  extent,  for 
which  he  has  no  remedy,  i^o  bond  is  given  by  the  plaintiff  in 
execution  to  indemnify  the  defendant  in  execution  against  the 
improvident  and  wrongful  issuing  of  this  process.  And  unless 
the  garnishee  may  interpose  a  defense,  great  wrong  may  be 
perpetrated. 

The  garnishee  may  undoubtedly  show  that  the  judgment  upon 
which  execution  issued  has  been  paid,  released,  or  otherwise 
discharged.  And  yet  if  the  officer's  retm'n  and  affidavit  were 
conclusive  of  that  fact,  no  such  defense  could  be  made.  And  it 
f&  for  the  plain  and  simple  reason  that  the  court  has  the  right 
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to  see  that  its  process  is  not  abused,  and  employed  for  the  pur- 
pose of  perpetrating  wrong  or  oppression.  This  whole  pro- 
ceeding is  in  the  nature  of  process  to  obtain  satisfaction  of  a 
judgment.  And  the  court  may,  and  it  is  its  duty,  at  any  stage, 
upon  its  appearing  that  the  garnishee  process  was  improvidently 
issued,  to  dismiss  the  proceeding.  Courts  will  not  permit  their 
process  to  be  employed  for  improper  and  unauthorized  pur- 
poses. If  the  defendant  in  execution  was  required  to  have 
notice,  and  he  was  authorized  to  appear  and  contest  the  legality 
of  the  proceeding,  he  would  doubtless  be  required  to  interpose 
a  motion  to  quash  the  garnishee  summons  at  the  earliest  stage 
of  the  proceeding  at  which  he  could  be  heard,  and  failing  to  do 
so,  would  be  held  to  have  waived  the  right ;  but  he  would  even 
then  be  heard  to  show  that  the  judgment  had  been  discharged. 

If  the  answers  in  these  cases  are  true,  and  they  must  be  so 
regarded,  as  they  are  in  no  way  contradicted,  the  defendant  had 
offered  to  turn  out  an  abundance  of  real  estate,  to  which  he  had 
perfect  title,  to  be  levied  on  and  sold  in  satisfaction  of  the  judg- 
ment, and  the  defendants  have  at  all  times  been,  and  still  are, 
ready  and  willing  to  turn  it  out  for  that  purpose.  This  not 
only  shows  that  the  defendants  had  property  liable  to  execu- 
tion, but  that  the  sheriff  was  notified  of  that  fact,  as  well  as  the 
plaintiff's  attorney,  before  this  proceeding  was  instituted,  and 
we  have  no  doubt  that  this  destroyed  th.e  prima  facie  case  made 
by  the  return  and  affidavit.  While  the  plaintiff  was  not  bound 
to  make  every  possible  effort  to  find  property,  and  while  this 
proceeding  would  not  be  defeated  if  he  had  used  reasonable 
effort,  or  made  reasonable  inquiries  to  find  it,  yet  when  the 
knowledge  was  brought  home  to  him,  to  his  attorney,  or  to  the 
officer,  he  was  not  authorized  to  sue  out  the  garnishee  summons. 
The  plaintiff  in  execution  had  a  right  to  make  an  issue  upon 
this  part  of  the  answers,  and  have  it  tried,  but  he  did  not 
choose  to  take  that  course,  and  the  court  below  should  have  dis- 
missed the  proceedings. 

The  judgments  of  the  court  below  must  be  reversed,  and  the 
causes  remanded,  with  leave  to  form  and  try  issues  upon  the 
answers. 

Judgments  reversed. 


1660.]  Rettzell  et  al.  v.  Milleb.  53 

SyllabuB. 


James  Long  et  cd. 
Henry  Kingdon. 

[ORIG.  ED.,  PAGE  66.] 

Evidence  —  when  note  is  given  i>i  evidence,  payments  indorsed  are  al$9. 
When  a  promissory  note  is  put  in  evidence  the  credits  indorsed  on  it  axe 
also  in  evidence  without  being  formally  read. 

Appeal  from  the  Cii'cuit  Court  of  Peoria  county. 
Messrs.  Lstgeksoll  Bkothees,  for  the  appellants. 
Mr.  C.  C.  BoNNEY,  for  the  appellee. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court: 
The  plaintiff  introduced  a  note  in  evidence,  upon  which  there 
was  a  payment  indorsed,  and  the  jury  neglected  to  allow  the 
credit  indorsed,  but  rendered  the  verdict  for  the  full  amount  of 
the  note,  and  that  verdict  is  attempted  to  be  sustained,  because 
the  defendant  did  not  formally  read  the  indorsement  to  the 
jury.  ]^o  such  formality  was  necessary.  When  the  note  was 
put  in  evidence,  the  credit  upon  it  was  in  evidence  also.  Sup- 
pose an  account  had  been  introduced  and  proved,  upon  which 
there  were  credits,  would  the  defendant  have  been  bound  to 
read  those  credits  in  a  formal  manner  to  the  jmy  before  they 
were  bound  to  notice  them  ?  We  are  too  obtuse  to  perceive 
such  fine  points  of  the  law. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Heney  Reitzell  et  al,  Adm'rs, 

V. 

John  Miller. 

[grig.  ED.,  PAGE  67.] 

1.  Arbitration —  executors  and  administrators  have  no  power  to  submit 
ft  claim  against  an  estate  to  arbitration,  so  as  to  bind  the  estate  or  change 
the  character  of  the  claim. 

2.  Limitation  —  claim  against  an  estate — prop&r  time  for  filing.  The 
filing  of  a  claim  against  an  estate,  in  the  Probate  Court,  if  it  may  be 
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regarded  as  tlie  commencement  of  a  suit  so  as  to  prevent  the  running  of 
the  statute  of  limitations,  must  be  at  the  time  fixed  by  the  administrator 
for  filing  claims  for  adjustment. 

3.  Same  —  time  of  adjudication  —  discontinuance.  And  such  filing  must 
be  followed  by  an  adjudication  at  that  term,  or  be  regularly  continued  from 
term  to  term  until  it  is  passed  upon  by  the  court.  If  it  is  not  so  acted  on 
or  continued,  a  discontinuance  takes  place,  and  the  cause  is  no  longer  in 
that  court. 

4.  Same  —  of  the  running  ofiTie  general  statute,  as  respects  claims  against 
estates.  It  was  not  the  design  of  the  statute  that  the  filing  of  a  claim 
against  an  estate,  in  the  Probate  Court,  should  operate  to  arrest  the  general 
statute  of  limitations,  which  had  previously  begun  to  run,  nor  to  prevent 
it  from  afterwards  running  upon  a  claim  not  due  at  the  time  of  its  presen- 
tation. 

5.  Administration  of  estates — payment  of  claim  without  an  allow- 
arvce.  Under  the  statute  of  wills,  before  a  claim  can  be  legally  paid  out  of 
the  assets  of  an  estate,  it  must  be  presented  to  the  Probate  Court,  and  there 
adjusted.  If  the  executor  or  administrator  shall  pay  any  claim  before  it  is 
thus  adj  usted,  before  it  can  become  a  charge  on  the  assets,  he  must  prove  it 
in  the  same  manner  as  if  it  was  held  by  any  other  person. 

Appeal  from  the  Circuit  Court  of  Stephenson  county ;  the 
Hon.  Benj.  R.  Sheldon,  Judge,  presiding. 

This  was  a  claim  originally  filed  in  the  county  coart  by  John 
Miller  against  the  estate  of  Phillip  Reitzell,  deceased,  the 
appellants  being  his  administrators.  The  opinion  of  the  court 
states  the  material  facts  of  the  case. 

Mr.  Janson  Marsh,  and  Mr.  F.  W.  S.  Brawlet,  for  the 
appellants. 

Mr.  T.  J.  Turner,  and  Mr.  F.  C.  Ingalls,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : " 
It  appears  from  the  record  that  Philip  Reitzell  died  in  April, 
1850,  and  letters  of  administration  were  granted  on  his  estate 
to  Henry  and  Franklin  Peitzell,  at  the  May  term  of  the  probate 
court  of  Stephenson  county,  of  that  year.  It  also  appears  that 
they  gave  notice,  requiring  the  presentation  of  all  claims  against 
the  estate  to  be  made  for  adjustment  at  the  August  term  fol- 
lowing. That  Philip  Reitzell  in  his  lifetime  and  at  his  death 
was  a  partner  in  the  firm  composed  of  himself,  Miller,  and 
Jonathan  ReitzeU.  That  the  administrators  and  the  surviving 
partners,  for  the  purpose  of  adjusting  the  affairs  of  the  firm, 
Bubmitted  its  settlement  to  the  arbitrament  and  award  of  John 
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H.  Adams,  John  K.  Brewster  and  John  A.  Clark,  who,  on  the 
22nd  day  of  August,  1850,  after  having  heard  the  evidence, 
published  their  award,  by  which  they  adjudged  that  Jonathan 
Keitzell  should  pay  Miller  the  sum  of  $427.94,  and  that  the 
administrators  of  the  estate  of  Philip  Reitzell,  deceased,  should 
pay  him  the  sum  of  $2,076.48,  and  that  certain  notes  and 
accounts  belonging  to  the  firm  should  be  divided,  one-third  each 
t©  Miller,  Jonathan  Reitzell,  and  the  estate  of  Philip  Keitzell. 
The  appellants  failed  to  comply  with  the  award,  and  appellee, 
on  the  7th  day  of  May,  1852,  filed  in  the  probate  court  a  claim 
for  a  balance  of  five  thousand  dollars  due  on  an  account. 

No  further  steps  were  taken  until  the  March  term,  1859,  of 
the  probate  court,  when  the  appellee  served  the  appellants  with 
notice  to  appear  and  show  cause  why  the  claim  should  not  be 
allowed.  The  submission  and  award  were  filed  at  that  term. 
The  court  then  tried  the  cause,  and  allowed  the  claim  for  the 
sum  of  $3,143.79,  from  which  appellants  appealed  the  case  to 
the  circuit  court,  where  it  was  tried  at  the  January  term,  1860, 
before  the  court  and  a  jury,  and  resulted  in  a  verdict  in  favor 
of  appellee  for  $3,255.65.  Thereupon  appellants  entered  a 
motion  for  a  new  trial,  and  appellee  entered  a  remittitur  for  the 
sum  of  $1,179.11 ;  and  the  court  thereupon  overruled  the  ap- 
pellants' motion,  and  rendered  judgment  against  appellants  for 
the  sum  of  $2,076.48  and  costs,  to  be  paid  in  due  course  of 
administration.     From  this  judgment  they  appeal  to  this  court. 

The  first  objection  urged  against  this  judgment  is,  that  execu- 
tors and  administrators  have  no  power  to  submit  a  claim  against 
an  estate  to  arbitration,  so  as  to  bind  the  estate  or  change  the 
character  of  the  claim.  Our  statute  of  wills  requires  all  claims 
to  be  presented  to  the  probate  court,  and  to  be  there  adjusted 
before  they  can  be  legally  paid  out  of  the  assets  of  the  estate. 
It  provides,  in  case  the  executor  or  administrator  shall  pay  any 
claim  before  it  is  thus  adjusted,  that  before  it  can  become  a 
charge  on  the  assets,  he  shall  prove  it  in  the  same  manner  as  if 
it  was  held  by  any  other  person.  The  law  also  provides  that 
payments  shall  be  made  on  the  order  of  the  probate  court  on 
the  classes  and  in  the  order  there  prescribed.  From  these  pro- 
visions, it  is  manifest  that  the  general  assembly  designed  thai 
the  representatives  of  deceased  persons  should  exercise  no  dis* 
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cretion  in  tlie  allowance  and  payment  of  claims  against  the 
estate.  But  that  in  all  cases  the  claim  should  be  passed  upon 
and  allowed  by  the  probate  court  before  the  estate  should  be 
chargeable  with  its  payment.  And  if  an  administrator  has  no 
power  to  admit  a  claim  so  as  to  bind  the  estate  of  his  intestate, 
we  are  at  a  loss  to  perceive  how  he  can  confer  such  power  upon 
another.  When  he  attempts  to  submit  such  a  claim  to  arbitra- 
tion he  thereby  attempts  to  confer  power  to  bind  the  assets  of 
the  estate  for  the  payment  of  any  sum  they  may  award  against 
it,  and  this,  we  think,  under  our  statute,  he  has  uo  power  to  do. 
It  then  follows  that  the  submission  to  the  arbitrators  and  their 
award  did  not  alter  or  change  the  nature  of  this  claim.  It  still 
remained  an  unsettled  account,  to  be  established  and  allowed  in 
the  probate  court  before  it  could  be  paid  with  the  assets  of  the 
estate. 

It  is  again  insisted  that  this  claim  was  barred  by  the  statute 
of  limitations  before  the  trial  was  had.  The  115th  section  of 
the  statute  of  wiUs  (Scates'  Comp.  1206),  requires  all  claims  tO' 
be  exhibited  against  the  estate  within  two  years  from  the  granfc 
of  letters,  or  be  forever  barred,  unless  the  creditor  shall  find 
assets  of  the  estate  not  inventoried  or  accounted  for  by  the 
executor  or  administrator,  in  which  case  he  may  share  pro  rata 
with  other  creditors  out  of  such  subsequently  discovered  estate. 
It  was  not  the  design  of  the  general  assembly  that  the  filing  of 
the  claim  should  arrest  the  general  statute  of  limitations  which 
had  previously  begun  to  run,  nor  to  prevent  it  from  afterwards 
running  upon  a  claim  not  due  at  the  time  of  its  presentation.  . 
The  object  of  this  section  is  to  facilitate  and  produce  speedy 
settlement  of  estates  of  deceased  persons,  and  it  could  not  have 
been  the  design  to  give  creditors  an  unlimited  period  of  time 
within  which  to  establish  the  justice  of  their  claims  after  the} 
had  been  exhibited  in  the  probate  court.  Such  a  construction 
would  defeat  the  manifest  intention  of  the  enactment. 

This,  then,  presents  the  question  whether  this  claim  was 
barred  by  the  general  statute  of  limitations.  The  fifth  section 
of  the  act  of  Nov.  5,  1849,  then  in  force,  is  this :  "  No  action 
of  debt  shall  be  maintained  on  any  open  account,  or  any  promise 
not  in  writing,  unless  the  same  be  brought  within  five  years 
Xiext  after  the  cause  of  action  accrued ;  but  if  said  cause  of  ac- 
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tion  has  accrued  five  years  before  the  passage  of  this  act,  then 
such  action  shall  not  be  maintained  unless  the  suit  is  brought 
within  two  years  next  after  the  passage  of  this  act."  The  first 
section  of  the  chapter  entitled  "  Limitations  "  (Scates'  Comp. 
751),  which  was  not  repealed  by  the  act  of  1849,  also  limits  the 
action  of  assumpsit  to  five  years  after  the  cause  of  action  has 
accnied.  Hence,  neither  the  action  of  debt  nor  assumpsit  could 
be  maintained  on  an  account  or  verbal  promise  after  the  expi- 
ration of  five  years  from  the  time  it  had  accrued.  In  this  case, 
more  than  five  years  after  the  maturing  of  the  debt,  the  grant 
of  letters  of  administration  or  the  filing  of  the  claim  in  the 
probate  court  had  elapsed  before  the  service  of  the  notice  to 
appear  in  that  court  to  resist  its  allowance.  The  claim  was  filed 
on  the  7th  day  of  May,  1852,  two  years  after  the  grant  of  let- 
ters, and  it  was  due  from  the  death  of  the  intestate,  in  April, 
1850.  If  the  five  years  were  computed  from  the  date  of  the 
grant  of  letters,  it  expired  on  the  7th  of  May,  1855,  or  if  it  is 
computed  from  the  day  it  was  filed  in  the  probate  court,  the 
five  years  expired  on  the  7th  day  of  May,  1857.  In  either 
event,  the  statutory  bar  was  complete  before  the  notice  was 
given  or  the  trial  was  had. 

The  filing  of  a  claim  in  the  probate  court,  if  it  may  be  re- 
garded as  the  commencement  of  a  suit,  so  as  to  prevent  the 
running  of  the  statute  of  limitations,  must  be  at  the  time  fixed 
by  the  administrators  for  filing  claims  for  adjustment.  And  it 
must  also  be  followed  by  an  adjudication  at  that  term,  or  be 
regularly  continued  from  term  to  term  until  it  is  passed  upon 
by  the  court.  If  it  is  not  so  acted  upon  or  continued,  a  discon- 
tinuance takes  place,  and  the  cause  is  no  longer  in  that  court. 
Propst  V.  Meadows,  13  111.  157.  After  it  is  thus  discontinued, 
to  again  become  a  pending  suit,  the  administrator  must  be 
brought  into  court  by  the  notice  prescribed  by  the  statute.  In 
this  case,  the  presentation  of  the  claim  against  the  estate  for 
adjustment,  was  required  by  notice  to  be  made  at  the  August 
term,  1850,  but  it  was  not  presented  at  that  time.  Nor  were 
an}'^  steps  taken,  or  proceedings  commenced,  that  could  arrest 
the  operation  of  the  statute  of  limitations,  and  the  claim  wag 
barred  by  lapse  of  time,  before  the  suit  was  instituted  in  March. 
1859.  The  court  below  therefore  erred  in  overruling  the  mo- 
8— 25th  III. 
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tion  for  a  new  trial,  as  the  statute  of  limitations  was  interposed, 

and  the  evidence  under  that  issue  did  not  warrant  the  verdict. 

The  judgment  below  is  revei-sed  and  the  cause  remanded. 

Judgment  r&oersed. 


Rudolph  A.  Slomeb 
The  People  of  the  State  of  Illinois. 

[ORIG.  ED.,  PAGE  70.] 

1.  Officer  —  ichen  protected  by  writ.*  An  officer  who  executes  a  writ  in 
good  faith,  issued  by  a  court  having  jurisdiction  of  the  subject  matter,  and 
which  is  fair  on  its  face,  will  be  protected  from  a  prosecution,  but  the  war- 
rant to  have  that  effect  must  be  regularly  returned  by  the  officer. 

2.  (.'RiMiNAL  LAW  —  Conspiracy  to  obtain  warrant  for  improper  purposes. 
The  officer  serving,  the  prosecutor,  and  all  other  persons  concerned,  may 
be  indicted  for  a  conspiracy  to.»procure  criminal  process  for  improper  pur- 
poses and  if  the  officer  executing  the  warrant  is  a  party  to  the  conspiracy, 
the  writ  will  aiford  him  no  protection. 

S.  False  imprisonment  —  improper  use  of  criminal  process.  The  law 
will  not  permit  the  use  of  criminal  process  for  the  accomplishment  of 
private  purposes,  and  when  it  is  used  for  fraud,  extortion  or  oppression  of 
any  kind,  or  for  any  purpose  other  than  the  punishment  for  crime,  it  will 
not  be  allowed  to  screen  the  prosecutor  and  those  combining  with  him, 
from  punishment  for  false  imprisonment,  criminally. 

4.  Same  —  statute  relating  to  false  imprisonment  construed.  The  words 
"  sufficient  legal  authority"  in  the  statute  defining  false  imprisonment,  do 
not  mean  a  warrant  or  process  which  is  procured  and  served  for  private 
purposes,  where  there  is  a  want  of  probable  cause  to  believe  the  party 
arrested  is  guilty  of  a  criminal  offense. 

Writ  of  Ekroe  to  the  Recorder's  Court  of  Chicago;  the 
Hon.  R.  S.  Wilson,  Judge,  presiding. 

This  was  an  indictment  against  E-udolph  A.  Slomer  and 
John  Reese  for  false  imprisonment.  Both  defendants  were 
convicted.     The  material  facts  are  shown  in  the  opinion. 

Messrs.  Hervet,  Anthony  &  Galt,  for  the  plaintiff  in  error. 

Mr.  Carlos  Haven,  for  the  people. 

♦  See  Haskins  et  al.  v.  Hasikins,  67  111.  446;  Pike  v.  Colvin,  ibid.  227;  PvAnam  v.  TrM' 
ger  et  al,  66  HI.  8ft;  Davig  et  al.  v.  WOson,  65  m.  525;  Merritt  ct  al.  v.  Eagan,  59  m.  218; 
Cutter  V.  Smith,  57  HI.  252;  Moore  v.  Watts  et  al.,  Breese  (Beecher's  Ed.),  42,  and  note; 
Lattin  v  Smith,  ibid.  :J61,  and  note. 
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Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 
The  plaintiff  in  error  and  John  Reese  were  indicted  and 
convicted  of  fa'ise  imprisonment.  Plaintiff  in  error  procured 
a  warrant  for  the  apprehension  of  Frederick  Femhaber,  from 
a  justice  of  the  peace,  on  a  charge  of  perjury,  which  was  placed 
in  the  hands  of  Reese,  as  constable,  to  execute.  Upon  this 
writ  Femhaber  was  arrested  and  held  in  custody  until  he  made 
an  affidavit,  to  be  used  by  Slomer  on  a  motion  for  a  new  trial, 
in  a  case  on  the  trial  of  which  Femhaber  had  previously  testi- 
fied. In  procuring  this  affidavit,  Slomer  seems  to  have  actively 
participated.  After  making  the  affidavit,  Reese  demanded  of 
Femhaber  two  dollars  to  pay  him  for  his  trouble,  one  dollar 
and  three  quarters  of  which  he  paid,  and  was  then  permitted 
to  make  his  escape,  and  it  does  not  appear  that  any  further 
effort  was  ever  made  to  again  ai*rest  him.  The  officer  returned 
the  writ  indorsed  that  the  accused  had  been  arrested,  but  had 
made  his  escape,  but  the  justice  of  the  peace  refused  to  receive 
the  return. 

This  presents  the  question  whether  this  writ,  the  regularity 
of  which  on  its  face  is  not  qnestioned,  is,  under  all  circum- 
stances and  for  all  purposes,  a  protection  from  prosecution  to 
the  plaintiff  in  error  who  procured  it  to  be  issued,  and  the  con- 
stable who  executed  it.  That  a  writ  issued  by  a  court  having 
jm-isdiction  of  the  subject  matter,  and  regular  on  its  face,  does 
protect  an  officer  who  executes  it,  there  is  no  doubt.  But  to 
have  that  effect,  it  seems  the  warrant  must  be  regularly  re- 
turned. Rowlcmd  V.  Yeale,  1  Cowper,  18 ;  Arch.  Crim.  PL 
365.  That  the  officer,  the  prosecutor,  and  all  other  persons 
concerned,  may  be  indicted  for  a  conspiracy  to  procure  criminal 
process  for  improper  purposes,  is  equally  true.  And  if  it  ap- 
pear that  the  officer  who  executed  the  process  was  engaged  in 
the  conspiracy,  the  writ  can  afford  him  no  protection.  But  it 
is  a  grave  offense  in  him  to  combine  with  others  to  procure 
criminal  process  for  purposes  of  oppression,  fraud  or  private 
ends.  His  duty  requires  him  to  preserve  the  peace,  to  aid  in 
the  apprehension  of  persons  charged  with  crime,  and  when 'he 
prostitutes  his  office  to  the  attainment  of  private  purposes,  he 
is  guilty  of  a  violation  of  duty  that  deserves  to  be  severely 
cr;nished,  and  renders  him  unworthy  of  his  office.     Nor  does 
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it  make  any  difference  tliat  he  has  thus  basely  lent  himself  to 
such  practices  for  the  promotion  of  the  private  interest  of 
another — it  is  equally  corrupt  and  reprehensible.  Such  devia- 
tion from  his  duty  deserves  no  sympathy  at  the  hands  of  courts, 
and  must  degrade  him  in  the  estimation  of  all  right  thinking 
men.  When  he  receives  his  process,  his  duty  is  plain  and 
easily  understood,  and  he  must  be  held  to  its  discharge  fairly' 
and  in  good  faith.  He  has  no  right  to  control  the  process ;  he 
must  execute  it  as  required  by  the  law,  and  has  no  power  to 
release  a  prisoner  thus  apprehended,  nor  can  he  use  the  process 
to  extort  money  from  the  accused,  or  make  the  writ  a  means  of 
compelling  him  to  submit  to  terms  imposed  by  the  prosecutor, 
and  when  he  does,  he  violates  his  duty,  betrays  his  trust,  out- 
rages public  justice,  and  richly  merits  punishment,  y'^hen  he 
thus  acts,  he  arrogates  powers  with  which  no  person  in  the 
government  can  be  invested,  and  instead  of  aiding  in  the 
enforcement  of  the  law,  and  protecting  the  community  in 
their  rights,  he  becomes  an  oppressor.  The  law  can  never 
tolerate  such  corruption. 

There  can  be  no  doubt  that  a  prosecutor,  who  has  reasonable 
grounds  to  believe  that  a  crime  has  been  committed,  and  that 
the  accused  is  guilty  of  its  pei-petration,  is  properly  protected 
from  a  civil  prosecution,  although  the  accused  may  be  innocent 
of  the  imputed  crime.  But  when  there  is  no  probable  cause  to 
believe  that  he  is  guilty,  and  the  prosecution  is  prompted  by 
malice,  then  the  prosecutor  is  liable  to  respond  in  damages  for 
the  wrong  inflicted.  In  a  civil  proceeding  the  accused  may  go 
behind  the  affidavit  and  writ,  and  show  want  of  probable  cause 
and  malice,  and  that  what  was  in  legal  form  was  in  fact  a  false 
imprisonment.  And  no  reason  is  perceived,  where  it  appears, 
in  a  criminal  proceeding,  that  it  was  instituted  for  the  pui-poses 
of  fraud,  extortion,  oppression  of  any  kind,  or  for  any  other 
private  object,  and  not  for  the  purpose  of  punishing  crime,  why 
the  mere  forms  of  law  should  be  pennittcd  to  screen  the  pros- 
ecutor from  punishment  criminally  for  such  abuse  of  legal  pro- 
cess. It  would  be  monstrous  to  permit  the  process  of  the  law 
to  be  used  for  such  base  purposes.  And  it  will  hardly  be  said 
that  the  commission  of  perjury,  to  start  the  prosecution,  can 
Banctify  such  turpitude.     If  the  end  were  attained  by  direct 
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force,  it  would  amount  to  imprisonment,  and  if  money  should 
be  obtained  by  force,  it  would  amount  to  robbery.  Can  it 
then  be  said  that  because  the  same  purpose  is  accomplished  by 
the  forms  of  law,  the  transaction  is  justifiable  ?  While  the  law 
will  protect  the  prosecutor  who  acts  in  good  faith  on  probable 
cause,  it  should  never  permit  its  process  to  be  prostituted  to 
such  unwarranted  purposes.  It  is  not  the  design  of  govern- 
ment to  permit  the  citizen  to  use  the  form  of  the  criminal  law 
for  the  redress  of  private  grievances.  Ample  civil  remedies 
are  afforded  for  that  purpose. 

But  it  is  urged  that  our  criminal  code  does  not  embrace  this 
offense.  It  has  provided  for  the  punishment  of  false  imprison- 
ment. The  54th  section  of  that  code  has  thus  defined  this 
offense :  "  False  imprisonment  is  an  unlawful  violation  of  the 
personal  liberty  of  another,  and  consists  in  confinement  or 
detention  without  sulficient  legal  authority."  What  is  suffi- 
cient legal  authority  to  protect  the  prosecutor?  It  cannot  be 
said  to  be  when  he,  for  his  own  private  purposes,  wrongfuUy 
procures  criminal  process  to  be  issued  and  executed,  when  there 
is  a  want  of  probable  cause.  But  it  is  when  the  proceedings 
are  instituted  in  good  faith,  upon  reasonable  and  probable  cause 
to  believe  there  is  guilt.  This  seems  to  be  the  fair  and  reason- 
able construction  of  this  section,  as  it  could  not  have  been  de- 
signed to  permit  such  an  abuse  of  this  process,  and  to  render 
such  unwarrantable  prosecutions  legal.  When  the  prosecutor 
in  this  case  had  proved  an  imprisonment,  it  was  for  the  defense 
to  make  out  a  justification ;  and  we  think  in  this  case,  in  view 
of  all  the  facts  appearing  in  evidence,  that  it  has  failed. 

Whilst  the  evidence  may  fail  to  prove  the  guilt  of  the  de- 
fendant beyond  all  possible  doubt,  and  whilst  there  ^may  be 
slight  contradictions  and  discrepancies  in  the  evidence,  when  it 
is  all  considered,  it  can  hardly  be  said  that  there  is  a  reasonable 
doubt  that  the  sole  object  of  the  prosecutor  in  starting  the 
prosecution  was  to  procure  the  affidavit  to  be  read,  on  the 
application  for  a  new  trial.  And  we  think  that  the  jm-y  was 
warranted  in  the  conclusion  that  there  was  not  probable  cause 
to  believe  that  the  accused  was  guilty  of  perjury.  We  are 
therefore  unwilling  to  disturb  this  verdict,  and  the  judgment 

of  the  court  below  is  affirmed. 

JvAlgmwht  affi/rmed. 
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The  School  Teustees,  etc. 

V, 

Mary  A.  Kirwin  et  al. 

[ORIQ.  ED.,  PAGE  73.] 

1.  Tbusts  —  holder  of  trust  property,  with  notice.  Trusts  are  enforced  not 
only  against  those  rightfully  possessed  of  trust  property  as  trustees,  but 
also  against  all  persons  who  come  into  possession  of  such  property  with 
notice  of  the  trust. 

2.  Same  —  identity  of  fund.  It  is  not  necessary,  if  the  trust  property  bo 
money,  that  the  particular  coin  or  kind  of  money,  or  the  particular  pieces, 
shall  be  identified  in  order  to  pursue  it  in  other  hands,  but  its  identity  as  a 
fund  must  be  preserved. 

3.  Same  —  notice  of  the  fact  that  moneys  loere  trust  funds.  Where  the 
clerk  of  a  banker  was  the  treasurer  of  the  school  trustees,  and  the  banker 
was  one  of  his  securities,  and  the  clerk  deposited  the  school  funds  in  the 
bank  to  his  own  credit  as  his  individual  money,  but  was  not  a  moneyed 
man  and  had  little  or  no  means  of  his  own,  beyond  his  salary,  which  would 
not  more  than  support  him  and  his  family,  and  the  banker  became  his  secu- 
rity with  the  understanding  that  the  school  funds  should  be  deposited  in  the 
bank  :  Held,  that  these  facts  were  sufficient  to  bring  notice  home  to  the 
banker  as  to  the  ownership  of  the  funds  so  deposited,  and  made  him  » 
voluntary  trustee. 

Wkit  of  Ekroe  to  the  Circuit  Court  of  Kane  county ;  the 
Hon.  Isaac  G.  Wilson,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  the  school  tnistees  of 
township,  etc.,  against  Mary  Ann  Kirwin,  executrix  of  the  last 
win  of  Francis  M.  K.irwin,  deceased,  and  by  supplemental  biU 
against  Henry  Stevens,  administrator  of  the  estate  of  F.  M. 
Kirwin,  deceased,  and  Augustus  M.  Herrington,  administrator 
of  Rolla  French,  deceased. 

It  appears  that  Rolla  French  was  appointed  treasurer  of  the 
township  by  the  school  trustees,  and  as  such  received  at  differ- 
ent times  various  sums  of  money,  amounting  in  all,  at  the  time 
of  his  death,  to  $3,000  of  the  school  fimds ;  that  he  was  clerk  of 
said  Francis  M.  Kirwin,  a  banker,  the  latter  being  surety  on  his 
bond,  and  being  aware  of  the  fact  that  the  funds  received  by 
French  were  school  moneys ;  that  French  had  no  personal  funds 
of  his  own  except  his  salary  of  $600  a  year,  which  was  scarcely 
sufficient  for  the  support  of  himself  and  family,  aU  of  which  wae 
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known  by  Kirwin ;  that  French  deposited  these  funds  in  his 
own  name,  and  died  insolvent,  and  that  Kirwin  died  testate, 
appointing  Mary  Ann  Kirwin  his  executrix,  and  that  afterwards 
Stevens  was  appointed  administrator  of  his  estate  with  the  will 
annexed. 

On  the  hearing  the  court  below  entered  the  following  decree : 
"  It  is  ordered,  adjudged  and  decreed  by  this  court,  that  Henry 
Stevens,  administrator  of  the  estate  of  Francis  M.  Kirwin, 
deceased,  pay  and  deliver  over  to  the  said  complainants,  or  to 
their  solicitor,  the  said  bag  so  by  him  received,  as  aforesaid, 
containing  the  said  sum  of  two  hundred  and  seventy-five  dollars 
in  silver,  or  its  fall  equivalent,  to  wit,  a  sum  in  value  equal  to 
the  sum  of  two  hundred  and  seventy-five  dollars  in  silver,  within 
ten  days  from  the  date  hereof,  and  to  take  the  receipt  of  said 
complainants,  or  their  solicitor,  therefor,  which  said  receipt 
shall  be  a  voucher  to  said  estate  for  the  payment  of  said  sum, 
not  only  as  against  the  complainants  and  their  successors,  but 
also  as  against  the  estate  and  legal  representatives  of  the  said 
Rolla  French,  deceased;  and  upon  the  same  being  filed  and 
spread  upon  the  records  of  this  court,  the  said  complainants  and 
the  legal  representatives  of  the  said  Rolla  French,  and  each  of 
them,  shall  be  forever  barred  from  in  any  manner  recovering 
said  specific  sum  of  two  hundred  and  seventy-five  dollars  from 
the  estate  of  the  said  F.  M,  Kirwin,  deceased,  and  the  said  com- 
plainants shall  also  be  barred  from  ever  having  and  maintain- 
ing any  action  against  the  estate  of  said  French  and  his  sureties 
for  said  specific  sum  of  two  hundred  and  seventy-five  doUars, 
so  found  in  the  vault  of  said  Earwin,  as  aforesaid,  from  and  after 
the  filing  and  recording  of  said  receipt,  as  aforesaid.  And  it  is 
also  further  ordered  and  decreed  by  this  court,  that  nothing  in 
this  decree,  or  the  proceedings  herein,  shall  in  any  wise  affect, 
invalidate  or  bar  any  proceedings,  actions  or  causes  of  action, 
either  in  law  or  equity,  which  the  said  complainants  may  have 
against  the  estate  of  the  «^aid  F.  M.  Kirwin,  or  as  against  the 
estate  of  the  said  RoUa  French,  save  and  except  as  to  said 
specific  sum  of  two  hundred  and  seventy-five  dollars,  as  above 
specifically  decreed  to  be  paid,  by  said  Henry  Stevens,  to  said 
complainants,  or  their  solicitor,  in  money,  as  aforesaid.  It  is 
also  further  adjudged  and  decreed  by  this  court,  that  the  master's 
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fees  in  this  case  be  paid  by  tlie  said  defendant,  Henry  Stevens, 
administrator  of  said  Earwin,  deceased,  m  the  course  of  admin- 
istration upon  said  Kirwin's  estate.  It  is  further  ordered,  ad- 
judged and  decreed  by  this  court,  that  no  costs  are  to  be  taxed 
against  the  administrator  of  the  estate  of  said  Rolla  French,  nor 
as  against  said  complainants,  they  being  school  trustees,  and  by 
law  exempt  from  aU  costs  in  the  prosecution  of  suits  in  their 
ofScial  capacity,  as  in  this  case." 

Messrs.  Eastman  &  Botsfokd,  and  Mr.  J.  L.  Beveridge,  for 
the  plaintiffs  in  error. 

Mr.  W.  D.  Barky,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

There  can  be  no  doubt,  from  the  evidence,  that  the  money 
French  received  of  West  and  Moore  at  Geneva,  on  the  20th  of 
March,  1858,  on  the  check  or  order  of  David  Higgins,  the  school 
commissioner,  was  deposited  by  French  in  Kirwin's  bank,  in  his 
own  name,  and  amounted  to  twelve  hundred  and  ninety-two 
dollars  and  thirty-seven  cents.  The  school  fund  had  no  account 
in  that  banking  house,  French,  the  treasurer,  making  aU  his 
deposits  of  school  money  to  his  own  credit. 

Of  this  money,  received  on  Higgins'  check,  on  the  20th  of 
March,  one  bag  of  silver,  containing  two  hundred  and  seventy 
five  dttUars,  is  identified  by  witnesses  as  being  in  the  bank 
vault,  after  the  death  of  Kirwiu  and  French,  by  the  tag  or  label 
with  the  name  of  W.  B.  West  upon  it,  and  tied  to  the  bag,  and 
was  paid  over  to  Stevens,  the  administrator  of  KJirwin.  For, 
this  amount  the  trustees  of  schools  of  the  township,  the  appel- 
lants here,  have  obtained  a  decree  against  the  estate  of  Kirwin. 
From  this  decree  the  trustees  have  taken  this  appeal,  insisting 
that  the  circuit  court  should  have  decreed  the  whole  balance  of 
the  amount  deposited  by  French  with  Kirwin. 

The  facts  show  that  French  was  the  clerk  and  teller  in  Kir- 
win's banking  house,  and  that  Kirwin  was  one  of  the  securities 
of  French  on  his  bond  as  township  treasurer,  and  became  so 
with  the  distinct  understanding  and  agreement  with  French 
that  he  should  deposit  in  his  bank  all  the  moneys  he  received 
as  school  moneys.  It  is  idle  to  pretend  that  Kirwin  did  not 
know  that  the  large  deposits  made  by  French,  from  time  to 
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time,  were  school  moneys,  for  it  is  proved  that  French  had  little 
or  no  means  beyond  his  salary,  which  was  absorbed  by  his  house- 
hold expenses,  and  no  resources,  or  very  small,  from  any  other 
quarter.  He  was  not  a  moneyed  man,  or  accustomed  to  handle 
or  deal  in  large  sums  on  his  iudividual  account,  during  the  time 
he  was  treasurer,  and  in  Kirwin's  employment  in  his  bank. 
The  conclusion  is  irresistible  that  Kirwin  knew  that  these 
moneys  belonged  to  the  township  school  fund,  and  he  allowed 
them  to  be  mixed  up  with  the  general  moneys  of  the  bank,  and 
to  be  deposited  in  the  name  of  French,  as  his  own  proper  funds. 

Kirwin  was  then  a  voluntary  trustee  of  these  funds.  An  im- 
portant inquiry  of  a  court  of  equity  is,  whether  property,  bound 
by  a  trust,  has  come  into  the  hands  of  persons  who  are  either 
bound  to  execute  the  trust,  or  to  preserve  the  property  for  the 
persons  entitled  to  it.  If  the  cases  on  this  subject  are  adverted 
to,  it  will  be  found  that  trusts  are  enforced,  not  only  against 
those  persons  who  are  rightfully  possessed  of  trust  property,  as 
trustees,  but  also  against  all  persons  who  come  into  possession 
of  the  property  bound  by  the  trust,  with  notice  of  the  trust ;  and 
whoever  so  comes  into  possession,  is  considered  as  bound,  with 
respect  to  that  special  property,  to  the  execution  of  th-e  trust. 
This  court  held  this  doctrine  in  the  case  of  Norton  et  al.  v. 
Hixon,  post. 

It  is  not  necessary,  if  the  trust  be  moneys,  that  the  particular 
coin  or  kind  of  money,  or  the  individual  pieces,  shall  be  identi- 
fied, in  order  to  pursue  it,  but  its  identity  as  a  fund  must  be 
preserved  so  that  it  can  be  distinguished  from  all  other  money. 
So  long  as  it  can  be  followed  as  a  separate  and  independent 
fund,  distinguishable  from  any  other  fund,  it  can  be  pm'sued. 
United  States  v.  The  Inhabitants  of  Waterborough^  Daveis 
Cir.  C.  E.  (Mame  District)  159. 

This  is  the  ground  chiefly  relied  on  by  the  appellants  for  an 
enlarged  decree  in  their  behalf.  To  this  they  would  be  entitled, 
if  the  facts  established  the  identity  of  this  fund,  which  they  do 
not.  When  it  was  received  into  the  bank,  the  money  was  mixed 
up  with  the  money  of  the  bank,  and  its  identity  as  a  fund  there- 
by lo.st.  It  never  appeared  on  the  books  of  the  bank  as  a  part 
of  the  school  fund  or  school  money.  All  the  money  found  in 
the  vault  of  the  bank,  at  Kirwin's  death,  which  was  but  two 
9— 25th  III. 
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days  prior  to  Frencli's  death,  was  seven  hundred  and  fifteen 
dollars  and  forty-five  cents,  none  of  which  was  identified  as 
school  funds,  except  the  two  hundred  and  seventy-five  dollars 
in  a  certain  marked  bag. 

The  means  of  ascertaining  the  identity  of  this  fund  having 
failed,  by  the  money  having  been  mixed  and  confounded  lii  a 
general  mass  of  property  of  the  bank,  of  the  same  description, 
the  right  to  pursue  it  must  also  fail.  Had  it  been  proved  that 
a  fund  in  separate  bags  or  parcels  was  found  in  the  bank,  of  the 
precise  amount  received  by  French  from  the  collector,  a  pre 
sumption  might  reasonably  arise,  that  they  were  the  identical 
school  moneys.  No  such  proof  is  made,  nor  is  any  fact  estab- 
lished from  which  any  other  inference  can  be  drawn,  thaii  the 
one  drawn  by  the  court,  and  for  which  the  decree  passed. 

There  were  no  costs  taxed  against  the  school  trustees ;  and 
as  to  those  awarded  against  Stevens,  administrator,  they  are  ta 
be  paid  in  due  course  of  administration,  all  which  is  in  con- 
formity with  law. 

The  decree  is  affirmed. 

Decree  affi/rmed. 


Charles  B.  Phillips 
A.  Stone  et  al. 

FORIG.  ED.,  PAGE  77.] 

1.  Mechanic's  lien  —  rule  of  construction  of  the  law.  The  court  will 
give  the  act  relating  to  mechanic's  liens  a  liberal  construction  as  to  cases 
clearly  within  its  provisions,  but  will  not  extend  it  to  cases  which  the  legis- 
lature have  not  included,  as  the  lien  is  partial  in  its  operation  and  opposed 
to  common  right. 

2.  Same  —  requisites  of  the  petition.  A  petitioner  for  the  benefit  of  a 
mechanic's  lien  must  bring  himself  within  the  terms  of  the  statute.  He 
must  show,  in  his  pleading,  a  time  within  which  the  contract  was  to  be  per- 
formed by  the  agreement,  and  a  time  when  the  money  was  to  be  paid,  as 
limited  by  the  act,  and,  on  the  hearing,  these  allegations  must  be  proved. 

Wkit  of  Ekeor  to  the  Circuit  Court  of  Cook  comity ;  the 
Hon.  George  Makniere,  Judge,  presiding. 

This  was  a  petition,  filed  by  A.  Stone  and  others  against 
Charles  B,  PhiUipB,  to  enforce  a  mechanic's  Hen. 
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The  petition  showed  that  the  petitioners  entered  into  a  con- 
tract with  the  defendant  to  make  and  set  up  on  a  building,  then 
being  built,  Mellan's  patent  rolling  shutters  for  the  sum  of 
$2,950,  $2,000  of  wliich  was  to  be  paid  when  the  front  was  up, 
without  the  shutters  attached,  and  the  balance  when  the  work 
was  completed,  but  that  no  time  was  specified  in  which  the 
work  was  to  be  done.  The  contract  only  required  that  it  was 
to  be  done  in  time  for  other  work.  It  also  shows  that  the 
petitioners  did  the  work  to  the  satisfaction  of  the  architect,  and 
its  acceptance,  and  that  nothing  had  been  paid  therefor ;  that 
the  defendant,  after  making  said  contract,  had  executed  two 
mortgages  on  the  premises,  and  that  se\^eral  parties  had  recov- 
ered judgments  against  him,  all  of  wliicli  were  subsequent  to 
the  lien  claimed.  These  several  incumbrancers  and  judgment 
creditors  were  made  parties  defendant. 

The  cause  was  based  on  the  pleadings  and  proofs,  and  the 
court  found  there  was  due  the  petitioners  the  sum  of  $3,286.06, 
of  which  sum  $336.06  was  interest,  and  made  the  same  a  lien 
on  the  premises  as  prayed. 

Messrs.  Scates,  McAllister  &  Jewett,  for  the  plaintiff  in. 
error. 

Messrs.  Shumway,  Waite  &  Towne,  for  the  defendants  in 
error. 

Mr.  Justice  Bkeese  delivered  the  opinion  of  the  Court : 
We  are  called  upon  by  the  defendant  in  this  case  to  review 
our  previous  decisions  upon  the  mechanics'  lien  law,  and  correct 
what  is  alleged  to  be  erroneous  rulings  in  relation  to  it.  This 
we  are  always  prepared  to  do,  having  no  overweening  pride  of 
opinion  to  deter  us,  but  anxious  to  re-examine  and  reconsider 
all  questions  which  may  be  supposed  to  have  been  hastily 
adjudged.  The  law  in  question  has  received,  at  various  times, 
the  closest  scrutiny  of  the  court,  and  whilst  we  admit  it  should 
have  a  hberal  construction,  when  apphed  to  cases  clearly  within 
its  provisions,  we  are  forbidden  to  bring  cases  within  it  which 
the  legislature  have  not  included. '  Should  we  do  so,  we  would 
be  justly  chargeable  with  judicial  legislation.  It  is  far  better 
to  leave  omitted  cases  to  the  future  action  of  the  same  power 
that  enacted  the  law.     "We  can  see  no  justice  or  propriety  iD 


68  Phillips  v.  Stone  et  al.  [April  T. 

Opinion  of  the  Court. 

extending  a  law  by  liberal  construction,  which  is  partial  in  its 
operation,  designed  to  benefit  one  class  of  community  over  all 
others,  and  opposed  to  common  right,  so  as  to  create  mortgages 
and  secret  liens,  in  cases  where  the  legislature  have  not  said 
they  should  exist.  We  hold  now,  as  we  have  held  in  numerous 
cases,  that  petitioners  for  the  benefit  of  this  hen,  must  bring 
themselves  within  the  terms  of  the  statute.  They  must  show, 
in  their  pleading,  a  time  within  which  the  contract  was  to  be 
performed  by  the  agi*eement,  and  the  time  when  the  money 
was  to  be  paid,  as  limited  by  the  act,  and  on  the  hearing,  these 
allegations  must  be  proved.  As  we  have  said  in  the  cases  of 
Cook  et  al.  v.  Heald  et  al.,  21  IE.  425  ;  Cook  et  al.  v.  Vreeland^ 
ib.  431  ;  Coolc  et  al.  v.  Rojmiot  et  al.,  ib.  43T ;  Senior  v.  Brebnor, 
22  ib.  252;  McClurhen  et  al.  v.  Logan  et  al.,  23  ib.  79,  unless 
these  allegations  are  made,  the  other  parties  are  not  apprised  of 
the  ground  of  recovery,  and  the  court  is  unable  to  determine 
whether  the  labor  was  performed,  materials  furnished,  or  the 
money  was  to  be  paid  within  the  time  prescribed  by  the  statute, 
and  whether  the  proceeding  is  commenced  within  the  six 
months  after  the  last  payment  has  become  due. 

It  must  be  borne  in  mind  that  other  parties  have  rights  and 
interests  involved  in  property  against  which  a  Ken  is  sought  to 
be  enforced,  and  courts  must  look  to  them  in  determining  on 
this  law.  As  this  court  said  in  Williams  v.  CJiapTnan  et  al., 
17  111.  423,  cited  with  approbation  by  defendant's  counsel, 
while  we  wiU  give  the  act  a  liberal  interpretation  to  preserve 
the  rights  of  mechanics  and  material-men,  we  are  not  called 
upon  to  destroy  aU  other  rights  in  order  to  foster  and  give  effi- 
ciency to  every  claim  and  assertion  of  this  secret  incumbrance ; 
and  we  further  say,  we  have  no  right  to  create  a  hen  where  the 
statute  does  not. 

The  judgmesnt  is  reversed,  with  leave  to  amend  the  petitioiL. 

Judgment  reversed. 
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William  H.  Stow 

V. 

The  People  <>.   the  State  op  Illinois. 

[ORIG.    ED.,  PAGE  81.] 

1.  Constitutional  law  —  uniformity  of  organization  tmd  jurisdiction  of 
inferior  local  courts.  The  constitutional  provision  requiring  that  inferior 
local  courts  that  might  be  created  in  cities,  shall  have  a  uniform  organiza- 
tion and  jurisdiction,  does  not  require  that  all  snch  courts  in  the  State  shall 
be  uniform  in  this  respect,  but  that  the  several  courts  in  the  same  city 
shall  be  uniform  in  the  same  class. 

2.  Former  decision.  The  intimation  in  the  opinion  of  the  court  in 
Perry  et  al.  v.  I'he  People,  14  111.  496,  that  all  the  inferior  local  courts  in 
all  the  cities  of  the  State,  which  might  be  established,  must  have  a  uniform 
organization  and  jurisdiction,  was  unnecessary  in  that  case,  and  such  is  not 
the  rule. 

3.  Secondary  evidence  —  -proof  of  loss.  It  is  error  to  admit  secondary 
evidence  of  the  contents  of  a  deed  unless  proof  is  first  made  of  such  a 
search  for  the  original  as  will  raise  a  presumption  of  its  loss  or  destruction. 

4.  Evidence  —  record  of  deed.  The  record  of  a  deed  is  not  made  evi- 
dence by  the  statute,  without  proof  that  it  is  a  true  copy. 

5.  Criminal  law  — fraudulent  con'oeyance.  In  this  case  an  indictment 
framed  under  section  151 ,  of  the  Criminal  Code  of  1845,  concerning  fraud- 
ulent  conveyances,  was  held  not  to  charge  an  oflFense  under  that  section. 

Writ  of  Eeege  to  the  Recorder's  Court  of  Chicaoro. 
This  was  an  indictment  against  William  H.  Stow,  of  which 
the  following  is  a  substantial  copy : 

"  The  grand  jury,  etc.,  present  William  H.  Stow,  late,  etc.,  on  the  12th 
day  of  July,  1859,  in  said  city,  etc.,  designing  and  intending  to  cheat  one 
Charles  Walker,  then  and  there  being  the  owner  and  seized  in  fee  simple 
of  lots  fifteen  and  twenty-one,  in  block  sixty-two,  in  School  Section  Addition 
to  Chicago,  was  then  and  there  unlawfully  a  party  to  a  certain  fraudulent 
conveyance  of  said  lots,  which  said  fraudulent  conveyance,  so  far  as  the 
jurors  can  set  it  forth  (the  original  not  being  in  their  possession),  is  as 
follows : 

'  This  indenture,  made  the  twelfth  day  of  July,  1858,  between  W.  H. 
Stow,  of  Chicago,  etc.,  and  George  I.  Stow,  of  New  York,  witnesseth,  that 
the  said  party  of  the  first  part,  for  and  in  consideration  of  the  sum  of  five 
hundred  dollars,  in  hand  paid  by  the  said  party  of  the  second  part,  the  re- 
ceipt whereof  is  hereby  acknowledged,  and  the  said  party  of  the  second 
part  forever  released  and  discharged  therefrom,  hath  remised,  released, 
iold,  conveyed  and  quit-claimed,  and  hereby  dotli,  etc.,  all  the  right,  title, 
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interest,  claim  and  demand,  which  said  party  of  the  first  part  hath  in  and 
to  the  following  described  lot,  piece  or  parcel  of  laud,  to  wit,  lots  number 
fifteen  and  twenty  one,  block  sixty-two,  School  Section  Addition  to  Chicago. 
To  have  and  to  hold,  etc.,  forever. 
'  In  witness  whereof,  etc.  W.  H.  Stow.  [seal.] 

-  Indorsement  of  record,  81st  July,  1858.  \  W.  L.  Church,  Recorder." 
"  Acknowledgment  before  John  Summerfield,  a  notary  public,  in  and  for 
city  of  Chicago,  etc.     Dated  29th  July,  1860. 

"  And  so  the  grand  jurors,  chosen,  etc.,  do  say,  that  the  said  William  H. 
Stow,  late  of  said  city,  on  the  said  12th  day  of  July,  1858,  at,  etc.,  was  then 
and  there  unlawfully  and  fraudulently  a  party  to  a  fraudulent  conveyance 
of  the  aforesaid  lots  fifteen  and  twenty-one,  to-wit,  the  fraudulent  convey- 
ance aforesaid,  made  and  contrived  to  deceive  and  defraud  the  said  Charles 
Walker;  contrary  to  the  statute,  etc. 

"  Caklos  Haven, 

"  State's  Attorney. 
♦  Indorsed,  a  true  bill.  "  J.  H.  Geay, 

"  Foreman  of  the  Grand  Jury. 
"  Filed  August  6, 1859.  "  Jos.  K.  C.  Forrest, 

"  Clerk." 

On  the  trial  the  prosecution  called  on  the  defendant  to  pro- 
duce the  deed  set  forth  in  the  indictment,  under  the  following 
notice : 

"  W.  H.  Stow:  You  will  please  produce  the  several  deeds  mentioned  in 
the  indictment  against  you,  and  upon  which  the  charge  of  fraud  is  madej 
or  the  People  will  give  secondary  evidence  of  their  contents. 

"  Carlos  Haven." 

This  notice  was  served,  at  the  opening  of  the  court,  on  the 
afternoon  of  the  day  the  trial  was  commenced.  The  deed  not 
being  produced  the  prosecution  offered  in  evidence  the  record 
of  the  deed  referred  to.  The  defendant  objected  to  the  same, 
for  the  reason  that  proper  steps  had  not  been  taken  to  produce 
the  original,  but  the  court  overruled  the  objection,  and  admit- 
ted tlie  record  in  evidence.  Charles  Walker  testified  that  in 
the  spring  of  1859  he  fenced  the  lot  mentioned  in  the  deed, 
and  that  he  had  never  seen  the  deed  and  had  not  the  original 
in  his  possession. 

The  jury  found  the  defendant  guilty,  and  the  court  overrul- 
ing motions  for  a  new  trial  and  in  arrest  of  judgment,  fined  the 
defendant  $1,000,  and  ordered  his  commitment  until  the  fine 
and  costs  were  paid. 

Mr.  A.  W.  WiNDETT,  and  Mr.  W.  T.  Bukgess,  for  the  plain- 
tiff in  error. 

Mr.  W.  BusHNELL,  for  the  people. 
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Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 

The  first  question  we  propose  to  consider,  is  that  of  the  juris- 
diction of  the  court  before  which  the  prisoner  was  convicted. 
This  question  we  shall  determine  solely  upon  the  construction 
of  the  proviso  of  the  first  section  of  the  fifth  article  of  the 
constitution,  without  particular  reference  to  the  different  acts 
of  the  legislature,  by  which  it  is  supposed  that  the  court  has 
been  deprived  of  jurisdiction. 

That  pro^dso  is  this :  ^^ Provided,  that  inferior  local  courts 
of  civil  and  criminal  jurisdiction  may  be  established,  by  the 
general  assemblies,  in  the  cities  of  this  State,  but  such  courts 
shall  have  a  uniform  organization  and  jurisdiction  in  such 
cities."  "We  were  first  called  upon  to  consider  this  provision 
of  the  constitution,  in  reference  to  this  very  court,  in  the  case 
of  Perry  v.  The  People,  14  111.  496.  The  objection,  and  the 
only  objection  then  raised  to  the  court,  was,  that  the  legislature 
had  established  one  court  in  one  city  of  the  State  only ;  whereas 
it  was,  by  this  clause  of  the  constitution,  required,  when  it  at- 
tempted to  exercise  the  power  here  conferred,  to  legislate  for  all 
the  cities  alike,  and  establish  the  same  court,  or  courts,  in  each  of 
the  cities  within  the  limits  of  the  State.  It  was  objected,  and  only 
objected,  as  this  had  not  been  done,  and  but  one  city  had  been 
provided  with  a  court,  that  it  was  not  authorized  by  the  consti- 
tution. ■  This,  we  say,  ^vas  the  only  question  presented  by  the 
record,  and  the  only  one  the  court  was  called  upon  to  decide. 
That  Avas  decided  by  the  court,  and  it  was  held  that  the.legisla- 
ture  might  establish  courts  in  such  cities  alone,  as  the  public 
exigencies  in  its  judgment  might  require. 

It  is  time  that  the  court,  in  its  opinion,  went  beyond  the  case 
before  it,  and  in  anticipation  of  the  future,  made  an  admonitorj' 
-remark,  which  contains  an  intimation,  that  all  the  courts  in  all 
the  cities,  which  should  be  established,  must  have  a  unifoiTn 
organization  and  jurisdiction.  It  is  this  :  "  The  'uniformity  of 
organization  and  jurisdiction  '  has  respect  to  the  courts  and  not 
to  the  cities  as  its  antecedent.  As  these  courts  may  be  ex- 
tended, care  will  be  taken  to  introduce  into  other  cities,  one  of 
a  'uniform'  character  of  'organization  and  jurisdiction;'  as 
the  power  is  restricted  and  confined  to  such  character  as  shall 
produce  uniformity  in  the  mode  of  organization  and  extent  of 
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jurisdiction."  The  remark  was  undoubtedly  true  and  perti- 
nent, that  the  uniformity  of  organization  and  jurisdiction,  has 
respect  to  the  com-ts  and  not  to  the  cities ;  but  it  was  not  nec- 
essary to  say  how  far  that  uniformity  was  required  to  extend. 
It  was  suflBcient  that  the  uniformity  enjoined  did  not  refer  to 
cities,  and  that  the  general  assembly  might  legislate  for  one 
city  and  not  for  another. 

When  the  constitution  was  formed,  it  was  easy  to  appreciate 
that  the  wants  of  the  different  cities  of  the  State  might  be  very 
variant,  so  that  some  might  require  city  courts  and  others  not ; 
and  it  is  equally  obvious  that  the  wants  of  one  city  may  require 
one  kind  of  a  court,  and  those  of  another,  another  kind.  It. 
can  hardly  be  presumed  that  the  convention  which  framed  the 
constitution  could  not  appreciate  and  be  impressed  with  the 
fact,  that  a  court,  to  meet  the  wants  of  a  city  of  one  hundi'ed 
thousand  inhabitants,  with  its  vast  commercial  transactions, 
should  have  a  greater  jurisdiction  than  for  a  city  of  but  five 
thousand  inhabitants.  The  truth  is,  they  did  appreciate  this, 
and  more,  for  they  foresaw  that  the  time  might  come  when 
some  of  the  cities  of  the  State  might  require  more  than  one 
city  court,  and  provided  for  this  contingency  by  authorizing, 
by  this  very  clause  of  the  constitution,  the  establishment  of 
several  courts  in  each  city. 

The  power  to  establish  these  courts  is  general,  and  withou'; 
any  restriction  as  to  number,  and  the  restriction  which  is  pro- 
vided as  to  uniformity  of  organization  and  jurisdiction,  applies 
to  cases  where  several  courts  are  established  in  the  same  city  ■ 
In  such  a  case,  we  can  appreciate  a  propriety  in  requiring  that 
they  should  be  organized  alike,  and  each  vested  with  the  sam^^ 
jurisdiction.  We  ought  not  to  impute  to  the  convention,  unless 
compelled  to  do  so,  the  supposition  that  all  cities  requiring 
judicial  facilities,  no  matter  what  their  size  or  commerce,  would 
need  the  same  facilities,  would  require  courts  of  the  same 
organization  and  jurisdiction.  But  the  language  of  this  proviso, 
BO  far  from  compelling  such  a  construction,  absolutely  con- 
strains a  different  construction,  and  one  precisely  adapted  to 
meet  the  various  wants  of  the  different  cities  of  the  8tate.  The 
language  is:  "Such  courts  shaU  have  a  uniform  organization 
and  jurisdiction  in  such  ciUes.''''     If  the  design  was  to  require 
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all  the  courts  in  all  the  cities  of  the  State  to  have  a  tmifonn 
organization  and  jurisdiction,  the  last  three  words  were  worse 
than  useless.  The  words  previously  employed  were  as  general 
as  they  well  could  be,  and  possibly  would  require  the  constnio- 
tion  now  contended  for ;  and  seeing  this,  the  others  were  added 
with  an  evident  design  of  restricting  the  general  terms  previ- 
ously employed.  They  could  only  have  been  inserted  in  a 
restricted  sense,  unless  they  were  designed  to  enlarge  the  words 
previously  employed,  and  that  cannot  be  pretended,  for  those 
words  were  of  themselves  of  the  most  enlarged  and  compre- 
hensive character,  which  might  well  require  restriction  to  pre- 
vent misconstruction.  That  these  words  were  inserted  for  a 
pui-pose.  all  rules  of  construction  require  us  to  presume,  for  we 
must  not  say  that  they  were  inserted  by  the  convention  idly 
and  without  a  purpose.  We  must  then  assign  them  the  only 
office  which  they  can  perform,  and  that  is,  to  restrict  the  broad 
expressions  previously  used,  and  hold  that  the  uniformity  re- 
quired was  among  the  several  city  courts  which  might  be  estab- 
lished in  any  given  city,  whose  wants  might  require  more  than 
one  city  court.  This  answers  the  objection  that  since  the 
organization  of  this  court,  with  jurisdiction  to  try  this  offense, 
other  courts  have  been  established  in  other  cities  with  more 
hmited  jurisdiction,  not  embracing  this  case. 

There  are  several  other  errors  assigned,  only  a  part  of  which 
we  shall  notice.  The  court  erred,  in  admitting  the  original 
record  of  the  deed  from  the  prisonei^  to  George  I.  Stow.  In  the 
first  place,  no  sufficient  foundation  was  laid  for  the  introduction 
of  secondary  evidence  of  the  contents  of  that  deed.  The  pre- 
sumption is  that  it  was  in  the  hands  of  the  grantee,  or  in  the 
recorder's  office,  where  the  evidence  left  it.  Search  should 
have  been  made  for  it  in  both  places,  before  any  presumption 
could  arise  that  it  was  lost  or  destroyed.  Again,  we  have 
decided  that  the  statute  does  not  make  the  record  of  the  deed 
evidence  of  its  contents,  without  proof  that  it  was  a  true  copy. 
No  such  proof  was  given.  But  it  is  unnecessary  to  pursue 
further  the  minor  errors  assigned,  as  we  are  satisfied  the  indict- 
ment does  not  charge  an  offense  under  the  151st  section  of  the 
criminal  code,  under  which  it  was  framed,  nor  does  the  proof 
10— 25th  III. 
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make  out  a  case  under  that  section.     The  case  made  cornea 
aearer  meeting  a  case  under  the  154:th  section. 

The  judgment  is  reversed,  and  the  prisoner  discharged. 

Judgment  rsversed. 


Coleman  Olmstead 

V. 

Jacob  Bueke. 

[ORIG.  ED.,  PAGE  86.] 

1.  Measure  of  damages  — /or  breach  of  contract  — generally.  Where 
the  action  is  for  the  breach  of  a  contract,  and  no  special  damages  are  stated 
in  the  declaration,  the  plaintiff's  recovery  will  be  confined  to  such  damages 
as  naturally  arise  from  the  breach  complained  of. 

2.  Same  —  indirect  or  remote.  In  all  breaches  of  contracts  in  which  there 
is  no  element  of  fraud,  willful  negligence  or  malice,  the  damages  consist 
solely  in  the  direct  pecuniary  loss.  No  indirect  loss  is  considered.  The 
loss  of  probable  profits  constitutes  no  part  of  the  damages. 

3.  Same  —  on  etietion  of  tenant  by  landlord.  If  a  tenant  is  evicted  from 
land  after  his  crops  are  planted,  their  value  as  they  stood  at  the  time  of  the 
eviction  is  the  measure  of  his  damages  ;  but  where  he  has  only  broken  a 
portion  of  the  ground  when  evicted  by  his  landlord,  without  malice,  on  the 
part  of  the  latter,  and  the  use  of  the  premises  to  that  time,  and  of  the  house 
afterwards,  are  worth  all  his  labor,  and  the  declaration  shows  no  special 
damages,  he, can  recover  only  nominal  damages. 

4.  Pleading  —  special  damages  must  be  alleged.  It  is  a  rule  of  pleading 
that  where  the  damages  sustained  have  not  necessarily  accrued  from  the 
act  complained  of,  the  plaintiff"  must  state  the  particular  damages  he  haa 
sustained,  to  prevent  surprise,  or  he  will  not  be  allowed  to  give  evidence 
in  respect  thereto,  and  not  then,  if  remote. 

5.  Gener.vl  and  special  damages  —  defined.  General  damages  are 
such  as  the  law  implies  and  presumes  to  have  accrued  from  the  wrong 
complained  of.  Special  damages  are  such  as  really  take  place,  but  not  nec- 
essarily, and  therefore  are  not  implied. 

Writ  of  Error  to  the  Circuit  Court  of  La  Salle  county. 

This  was  an  action  of  covenant,  by  Jacob  Burke  against  Cole- 
man Olmstead.     The  declaration  showed  no  special  damages. 

It  appears  from  the  record  that  Olmstead  had  leased  Burke 
twenty  acres  of  land,  having  a  house  on  it.  Olmstead  agreeing 
to  furnish  a  team  of  horses  and  tools  and  seed  com  necessary, 
and  that  Burke  agreed  to  cultivate  the  land  on  shares ;  thai 
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Olmstead  furnished  the  team,  and  that  Bui'ke  used  it  in  hauling 
for  other  parties  at  $3  per  day,  when  he  ought  to  have  been 
plowing ;  and  that  on  May  2,  the  land  not  having  been  plowed, 
the  defendant  took  back  his  team  and  refused  to  let  the  plain- 
tiff have  the  land,  though  he  stiU  occupied  the  house.  This 
euit  was  brought  to  recover  damages  for  the  eviction  from  the 
twenty  acres  of  land. 

The  court  below  admitted  testimony  showing  the  probable 
value  of  the  crop  which  the  plaintiff  might  have  raised,  which 
was  objected  to  by  the  defendant. 

The  jury  returned  a  verdict  of  $100  for  the  plaintiff,  who 
remitted  $20,  and  the  court,  overruling  a  motion  for  a  new 
trial,  rendered  judgment  against  the  defendant  for  $80  and 
costs  of  the  suit. 

Messrs,  Glovee,  Cook  &  Campbell,  for  the  plaintiff  in  error. 

Messrs.  Ceaweord  <k  Widmee,  and  Mr.  T.  L.  Dickey,  for  the 
defendant  in  error. 

Mr.  Justice  Beeesb  delivered  the  opinion  of  the  Court : 
If  the  plaintiff  in  this  action  had  been  evicted  from  the  land 
after  his  crops  were  planted,  their  value,  as  they  stood  at  the 
time  of  the  eviction,  would  be  the  measure  of  the  damages.  In 
every  case  wliere  the  action  is  for  the  breach  of  a  contract,  and 
no  special  damages  are  stated  in  the  declaration,  as  in  this  case, 
the  plaintiff  is  confined  in  his  recovery  to  such  damages  only  as 
naturally  arise  from  the  breach  complained  of ;  but  if  the  dam- 
ages claimed  do  not  naturally  arise  from  that  fact,  they  cannot 
be  recovered,  unless  they  are  particularly  stated  in  the  declarer 
tion,  and  not  then  if  they  are  not  proximate.  Armstrong  v. 
PpTcy,  5  Wendell,  538 ;  1  Ch.  PL  395-6. 

l^ow  in  this  case,  the  plaintiff  had  planted  no  crops,  and  only 
partially  prepared  for  a  crop,  by  breaking  up  a  part  of  the  land 
demised.  The  evidence  shows  that  he  was  suffering  the  season 
to  pass  by  for  preparing  and  pitching  his  crop,  he  himself  being 
engaged  in  hauling  trees  for  other  persons,  by  which  he  was 
maldng  three  dollars  per  day.  He  was  violating  his  contract 
with  the  defendant,  in  thus  neglecting,  at  the  proper  time,  to 
pitch  his  crops,  and  for  such  neglect  the  defendant  was  justified 
in  refusing  the  team  he  had  agreed  to  ftirnish.     For  the  work 
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he  did  do,  he  was  compensated  by  the  use  of  the  house  during 
all  the  temi  for  which  the  land  was  leased.  But  if  the  defend- 
ant was  not  justified  in  taking  the  land  from  him,  having  stated 
no  special  damages  in  his  declaration,  he  can  recover  only  such 
damages  as  naturally  arise  from  the  eviction,  and  they  must  be 
proximate,  not  speculative,  fancifid  or  remote.  He  may  never 
have  planted  the  land  —  he  might  not  cultivate  it  after  it  was 
planted  —  the  yield  might,  by  scanty  cultivation,  have  produced 
but  a  small  crop ;  and  by  his  neglect,  in  not  repairing  the  fence, 
about  which  complaint  was  made,  the  crop  might  have  been 
wholly  destroyed.  The  consequential  loss  he  was  allowed  to 
prove  on  the  trial,  was  too  remote  and  speculative  to  come 
within  any  established  rule  on  the  subject,  and  the  case  cited 
from  16  111.  522,  does  not  apply. 

General  damages  are  such  as  the  law  implies,  and  presumes 
to  have  accrued,  from  the  wrong  complained  of.  Special  dam- 
ages are  such  as  really  took  place,  and  are  not  implied  by  law. 
1  Ch.  PI.  395.  In  this  case,  the  law  cannot  necessarily  imply 
that  the  plaintiff  sustained  damage  by  the  act  complained  of, 
and  therefore  it  is  necessary  and  essential  that  the  declaration 
should  show  with  particularity  the  resulting  damage. 

It  is  a  rule  of  pleading,  wherever  the  damages  sustained  have 
not  necessarily  accrued  from  the  act  complained  of,  and  conse 
quently  are  not  implied  by  law,  then,  in  order  to  prevent  sfii'- 
prise  on  the  defendant,  the  plaintiff  must  state  the  particular 
damage  he  has  sustained,  or  he  will  not  be  permitted  to  g[.YQ 
evidence  of  it.  1  Ch.  PL  396  ;  Ftirlong  v.  Polleys,  30  Mame, 
491 .  In  all  such  cases  of  contract,  the  measure  of  damages  is  the 
actual  loss  sustained  by  plaintiff',  on  account  of  the  failure  by 
the  defendant  to  comply  with  his  contract.  The  loss  of  proba- 
ble profits  constitutes  no  part  of  the  damages.  Taylor  v.  Mc- 
Guvre^  13  Missouri,  517. 

Sedgwick,  in  his  treatise  on  the  Measure  of  Damages,  says : 
"  In  all  cases  growing  out  of  the  non-performance  of  contracts, 
and  in  those  of  the  infringement  of  rights,  or  the  non-perform- 
ance of  duties  created  or  imposed  by  law,  in  which  there  is  no 
element  of  fraud,  willful  negligence  or  malice,  the  compensa- 
tion recovered  in  damages,  consists  solely  of  the  direct  pecuni- 
ary loss.     Pages  36,  3Y.     And  to  this  effect  are  all  the  books. 
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No  indirect  loss  is  taken  into  the  account.  Watson  v.  The 
Anibugate^  Nottvngham  and  Boston  Railway  Co.,  3  Eng.  L. 
&  E.  49r. 

A  case,  in  principle  very  like  this,  is  found  in  26  Eng.  L.  & 
E  398,  Hadley  and  another  v.  Boxendale,  where  a  common 
carrier  contracted  with  a  miller  to  carry,  for  hire,  two  pieces  of 
iron,  forming  the  broken  shaft  of  a  grist  mill,  and  deliver  the 
same  to  an  artificer,  to  serve  as  a  model  for  a  new  one.  A  shaft 
being  indispensable  to  the  working  of  the  mill,  and  the  miller 
not  ha\dng  another,  the  mill  necessarily  remained  idle  until  the 
new  shaft  could  be  supplied,  but  of  this  the  carrier  was  not 
aware.  He  did  not  deliver  the  iron  to  the  workman  within  a 
reasonable  time,  and  a  delay  having  consequently  arisen  in  the 
delivery  of  the  new  shaft,  the  carrier  was  sued  by  the  miller  for 
a  breach  of  his  agreement  to  deliver  in  a  reasonable  time.  The 
court  held,  the  plaintiff  could  not  recover,  as  damages,  the  loss 
or  profits  incurred  by  the  stoppage  of  the  mill  for  the  want  of 
the  new  shaft.  The  case  of  Hamlin  v.  The  Great  Northern 
Railway  Co.,  38  Eng.  L.  &  E.  335,  is  to  the  same  effect. 

We  do  not  think,  on  the  testimony,  any  case  was  made,  in 
which  more  than  nominal  damages  should  be  recovered  by  the 
plaintiff.  He  did  not  lose  the  profits  of  his  time  by  losing  the 
use  of  the  land,  and  the  rent  of  the  house  would  seem  to  be 
sufficient  compensation  for  all  the  labor  he  did  on  the  land. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  refo&rsed. 


Ubi  Osgood  et  ux, 

V. 

Henry  K.  Stevens. 

[OBIO.  ED..  FAOB  89.] 

1.  SciBB  FACIAS  TO  FOBBCLOSE  —  last  installment  must  be  due.  To 
authorize  the  foredosore  of  a  mortgage  by  scire  facias,  where  the  debt  is 
payable  in  installments,  the  last  one  must  be  due,  and  the  scire  facias  must 
contain  an  averment  of  this  fact,  and  show  a  breach  by  the  non-payment  of 
the  debt,  or  it  will  be  bad  on  demurrer. 

H.  Same — sufficiency  of,  as  a  pleading.    A  aeire  faeias  to  foreclose  pw- 
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forms  the  office  of  both  process  to  bring  the  defendant  into  court,  and  of  a 
declaration,  and  as  such  must  contain  every  material  averment  required  in 
a  declaration.  The  court  will  not  look  beyond  its  averments  for  a  cause  of 
action. 

3.  Same  —  sufficiency  as  a  summons.  A  scire  facias  to  foreclose  should 
eummon  the  defendant  to  show  cause  why  judgment  should  not  be  ren- 
dered for  such  sum  as  may  be  found  to  remain  unpaid  on  the  mortgage, 
and  not  what  may  be  found  to  be  due  the  plaintiflf. 

4.  Same  — form  approved.  The  form  of  a  scire  facias  to  foreclose  a  mort- 
gage," given  in  the  case  of  Woodbury  v.  Manlove,  14  111.  213,  is  approved  in 
form  and  substance. 

5.  Same — form  of  judgment.  In  scire  facias  to  foreclose  a  mortgage, 
the  judgment  must  be  in  rem,  and  not  general  against  the  person  of  the 
defendant. 

Appeal  from  the  Circuit  Court  of  Will  county. 

This  was  a  scire  facias  to  foreclose  a  mortgage  brought  bj 
Henry  K.  Stevens  against  Uri  Osgood  and  wife,  under  the 
statute. 

The  defendants  filed  a  general  demurrer  to  the  sci/re  facias, 
which  the  court  overruled,  and  the  defendants  abiding  their 
demurrer,  a  general  judgment  was  rendered  for  $1,120  in  dam- 
ages, and  execution  awarded  against  the  defendants  generally. 

Mr.  Uri  Osgood,  pro  se. 

Messrs.  Parks  &  Elwood,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
This  proceeding  is  instituted  under  the  23rd  section  of  chap- 
ter 57,  K.  S.,  p.  300.  That  section  provides  that  when  default 
shall  be  made  in  the  payment  of  an}^  sum  of  money  secured  by 
mortgage  on  land,  duly  executed  and  recorded,  and  the  payment 
is  to  be  made  by  instaUments,  when  the  last  of  them  has  become 
due,  the  mortgagor,  etc.,  may  sue  out  a  writ  of  scire  facias, 
from  the  proper  clerk's  office,  and  upon  service,  or  the  return 
of  two  nihils,  may  proceed  to  judgment  against  the  mortgaged 
premises  for  the  amount  of  the  mortgage  debt  and  interest  then 
due.  But  it  provides  that  the  judgment,  when  obtained,  shall 
not  become  a  hen  on  any  other  real  estate,  or  render  any  other 
property  of  the  defendant,  Hable  to  be  sold  to  satisfy  the  same. 
Under  this  provision  of  the  statute,  until  the  last  installment 
of  the  mortgage  debt  has  become  due,  the  sci.fa.  is  unauthor- 
ized.    And  when  the  payments  are  by  instaUment,  the  sci.  feu 
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must  contain  an  averment  that  the  last  payment  has  matured, 
and  for  the  want  of  such  an  averment  it  will  be  obnoxious  to 
a  demuiTer. 

The  mortgage  in  this  case  was  given  to  secure  the  payment 
of  four  thousand  dollars.  The  soi/re  facias  contains  an  aver- 
ment tliat  one  thousand  dollars  fell  due  on  the  12th  day  of 
October,  1858,  but  fails  to  show  whether  that  sum  was  the 
first,  the  last,  or  an  intermediate  payment.  When  the  aver- 
ment is  that  one  thousand  dollars,  with  its  interest,  became  due 
at  that  time,  it  is  left  entirely  to  conjectui'e  whether  the  other 
three  thousand  dollars  was  due  or  not.  It  might  be,  that  by 
reference  to  the  mortgage,  that  fact  might  be  determined,  but 
it  is  not  set  out  in  the  scire  facias^  and  we  cannot  look  beyond 
averments  in  the  writ  for  a  cause  of  action.  The  scire  facias 
in  this  respect  was  wholly  insufficient,  and  the  demurrer  should 
have  been  sustained. 

This  sci.  fa.  contains  no  averment  of  a  breach  by  the  non- 
payment of  the  mortgage  debt.  This  is  in  direct  violation  of 
the  rules  of  pleading.  To  entitle  the  plaintifE  to  the  right  of 
recovery,  his  declaration  must  contain  a  sufficient  breach  to 
show  that  he  has  sustained  injury.  In  this  proceeding  the 
sci/re  facias  performs  the  office  of  both  process  to  bring  the 
defendant  into  court,  and  of  a  declaration  disclosing  the  cause 
of  action,  and  as  such  it  must  contain  every  material  averment 
required  in  a  declaration.  The  omission  of  a  breach  in  a  dec- 
laration has  always  been  held  fatal  on  general  demurrer,  as  by 
its  omission  it  discloses  no  cause  of  action.  It  is  true  that  it  is 
averred  that  one  thousand  doUars  became  due  to  the  plaintiff 
on  a  particular  day,  but  it  fails  to  state  that  it  or  any  other  sum 
'  was  still  due,  nor  does  it  aver  that  it  was  not  paid.  The  de- 
fendants are  not  even  summoned  to  show  cause  why  a  judg- 
ment should  not  be  rendered  for  such  sum  as  might  be  found 
to  remain  unpaid  on  the  mortgage,  but  they  are  required  to 
show  cause  why  judgment  should  not  be  rendered  against  them 
for  such  sum  as  shall  be  found  due  to  the  plaintiff.  This  por- 
tion of  the  writ  is  equally  uncertain,  and  if  its  office  was  not 
that  of  a  summons,  it  could  not  aid  the  previous  portion  of  the 
writ.  The  sci/re  facias  was  f ataUy  defective  in  failing  to  aver 
a  breach,  and  for  that  reason  the  demurrer  should  have  been 
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sustained.  "We  have  been  referred  to  the  form  of  this  writ, 
given  in  the  case  of  Woodbury  v.  Manlove,  14  HI.  213,  which 
was  drawn  by  an  able  pleader,  and  was  inserted  as  a  precedent ; 
and  after  a  careful  examination  we  can  see  no  objection  to  it 
in  substance  or  form,  and  are  prepared  to  approve  it  as  a  prece- 
dent. 

The  judgment  in  this  case  is  general,  and  against  the  person 
of  the  defendants,  and  not  in  rein.  This  is  in  direct  violation 
of  the  statute,  and  this  has  been  repeatedly  held  by  this  court 
to  be  erroneous.  For  these  various  errors,  this  judgment  must 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Edwaed  a.  Bogue 

V. 

Abraham  Melick. 

[grig.  ED.,  PAGK  91.] 

1.  Promissgrt  note  —  validity/  of,  when  one  of  the  makers  is  payee. 
A  promissory  note,  payable  to  one  of  the  makers,  while  in  the  hands  of  the 
payee,  is  a  nullity,  and  can  never  become  operative,  except  by  indorsement 
of  the  payee. 

2.  Guarantor  or  second  indorser  —  in  which  capacity  liable.  Where 
the  position  of  the  name  of  a  party  upon  a  promissory  note  is  that  of  second 
indorser,  if  a  different  liability  is  sought  to  be  imposed  on  him,  it  must  be 
shown  by  extraneous  proof  that  he  signed  his  name  in  a  different  capacity. 

3.  But  when  the  note  is  made  by  a  firm,  payable  to  one  of  its  members, 
and  a  third  person  signs  his  name  on  the  back  of  it,  he  cannot  be  considered 
as  a  guarantor,  but  will  be  a  second  indorser,  for  the  reason  that  the  note 
is  not  valid  until  first  indorsed  by  the  payee. 

4.  Notice  —  position  of  names  on  note.  The  position  of  the  names  of 
parties  on  the  back  of  a  note  will  be  notice  to  any  one  purchasing  the  same 
of  the  extent  of  their  rights  and  liabilities. 

WErr  or  Error  to  the  Superior  Court  of  Cook  county ;  the 
Hon.  Yan  H.  Higgins,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Edward  A.  Bogue  against 

Abraham  Melick,  as  the  guarantor  of  a  promissory  note.     The 

following  is  a  copy  of  the  note  and  indorsements : 

"  $265.61.  Chicago,  Sept.  29. 1857. 

"  Thirty  days  after  date,  for  value  received,  we  promise  to  pay  to  Folsonr 
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Dorsett,  or  order,  the  sum  of  two  hundred  sixty-five  61-100  dollars,  with 
interest,  ten  per  cent  after  due. 

"  Dorsett,  Bro.  &  Go." 
Indorsed :        "  Folsom  Dorsett, 
"  Ab'm  Melick." 

The  plaintiff  proved  by  Jason  L.  Lee  the  execution  of  the 
note ;  that  it  was  given  for  an  extension  of  a  prior  debt  of  Fol- 
som Dorsett.  The  firm  of  Dorsett,  Bro.  &  Co.  was  composed 
of  Folsom  Dorsett,  William  Dorsett  and  Rudolph  Dorsett. 
The  witness  drew  up  the  note  and  required  the  name  of  an- 
other party,  and  Folsom  Dorsett  weiit  and  got  it  signed,  and 
delivered  it  to  witness,  in  renewal  of  an  old  note. 

The  com't  found  the  issues  for  the  defendant,  and  rendered 
judgment  accordingly,  overruling  a  motion  for  a  new  trial. 

Mr.  C.  HiTCHCOOK,  for  the  plaintiff  in  error. 

Messrs.  Barker  &  Ttjlet,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 
The  defendant  was  sued  as  guarantor  of  this  note,  and  unless 
he  put  his  name  on  the  back  of  it  for  that  purpose,  the  judg- 
ment in  his  favor  was  right,  for  it  is  not  insisted  that  the  action 
can  be  maintained  against  him  as  indorser.  The  position  which 
his  name  occupies  is  that  of  second  indorser,  and  in  order  to 
impose  a  different  liability  upon  him,  it  is  necessary  to  show  by 
extraneous  proof  that  he  did  in  fact  become  a  party  to  the  note 
in  a  different  capacity.  This  is  attempted  to  be  done  by  show- 
ing that  he  put  his  name  upon  the  note  in  its  inception,  and 
before  it  was  put  in  circulation,  and  hence  for  the  purpose  of 
adding  to  the  security  of  the  note  as  an  original  party.  Ordin- 
arily such  a  presumption  would  arise  from  the  fact  proved,  but 
that  presumption  is  again  rebutted  by  other  facts  also  estabhshed 
by  the  same  witness.  Here  the  payee  of  the  note  is  also  one 
of  the  makers.  It  was  impossible,  therefore,  that  the  defendant 
put  his  name  upon  the  note  for  the  security  of  the  payee,  which 
is  indispensable  in  order  to  create  a  suretyship.  All  the  parties 
knew  that  the  note,  while  in  the  hands  of  the  payee,  was  a  mere 
nullity, —  without  vitality, —  creating  no  right  or  liability  what- 
ever. It  could  never  become  an  operative  instrument,  except 
by  the  indorsement  of  the  payee.  He  would  then  become  the 
first  indorser,  and  his  name  would  precede  that  of  the  present 
11 — 25th  III. 
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defendant.  This  shows  beyond  all  question  that  the  defendant, 
by  putting  his  name  on  the  note,  intended  to  assume  the 
responsibility  of  second  indorser,  and  not  of  guarantor,  so  that 
the  payee,  being  necessarily  the  first  indorser,  would  be  respons- 
ible to  him,  in  case  he  had  to  pay  the  note,  instead  of  his  being 
obliged  to  answer  to  the  payee,  in  case  of  the  failure  of  the 
makers.  Such  were  the  legal  rights  and  liabilities  of  the  parties, 
as  shown  by  the  proof,  and  such  is  their  legal  position  on  the 
paper,  which  was  notice  to  the  plaintiff,  when  he  took  the 
paper,  of  the  extent  of  those  rights  and  liabilities. 
The  judgment  must  be  affirmed. 
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James  M.  Waeken 

V. 

John  McCaetht  et  al.,  Adm'es. 

[obis,  bd.,  faob  95.] 

1.  Debt — on  foreign  decree.  An  action  of  debt  lies  upon  a  decree  of  s 
siBter  State  finding  a  sum  of  monej  to  be  due  from  the  defendant  to  the 
plaintiff  and  directing  its  payment,  but  not  where  the  decree  directs  the 
performance  of  acts  other  than  the  payment  of  money, 

3.  Same  —  where  it  lies  in  general.  As  a  general  rule,  debt  lies  for  the 
recovery  of  any  liability  where  the  sum  is  certain,  or  is  capable  of  being 
readily  reduced  to  a  certainty. 

3.  Foreign  decree  —  want  of  jurisdiction  of  the  person  as  a  defense.  In 
an  action  upon  the  record  of  a  foreign  decree  which  fails  to  show  any  service, 
notice  or  appearance  by  the  defendant,  a  plea  that  the  defendant  at  the  ren- 
dition of  the  decree  was  not  a  resident  of  the  State  in  which  the  decree  was 
pronounced,  and  had  not  been  within  such  State,  had  not  been  served  with 
process  or  notice  of  any  kind,  and  had  not  entered  any  appearance,  is  good. 

4.  Jurisdiction — to  render  second  decree.  Where  a  decree  in  a  sister 
State  was  rendered  in  1846,  finding  the  sum  due  from  the  defendant,  and 
ordering  a  sale  of  the  property  attached,  and  the  cause  was  continued  foi 
the  master's  report,  which  was  approved  at  the  next  term,  and  the  record 
failed  to  show  that  the  cause  was  then  continued,  or  upon  the  docket  until 
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in  October,  1853,  when  another  decree  was  entered  for  a  larger  sum :  Held, 
that  the  first  decree  was  a  final  one,  and  that  the  court  could  not,  after  such 
a  lapse  of  time,  re-docket  the  cause  and  render  a  second  decree,  unless  new 
jurisdiction  of  the  person  of  the  defendant  was  acquired. 

5.  Interest  —  recoverable  on  decree  without  avei-ment  in  declaration. 
The  plaintiflf"  may  recover  interest  in  an  action  upon  a  decree  of  another 
State  without  an  averment  in  his  declaration  that  interest  is  allowed 
thereon  by  the  laws  of  the  State  where  it  was  rendered. 

Writ  of  Ekror  to  the  Circuit  Court  of  Williamson  county. 

This  was  an  action  of  debt,  by  John  McCarthy  and  another, 
administrators  of  the  estate  of  Payton  White,  deceased,  against 
James  M.  Warren,  upon  a  decree  rendered  in  the  circuit  court 
of  Mason  county,  in  the  State  of  Kentucky. 

The  defendant  filed  seven  pleas,  in  substance : 

1 .  JV^ul  tiel  record. 

2.  That  the  defendant  does  not  owe  said  sum  of  money,  and 
that  the  circuit  court  of  Mason  county,  Kentucky,  at  the  Octo- 
ber term,  1853,  had  no  jurisdiction  of  the  defendant,  or  of  the 
supposed  cause  of  action ;  that  at  the  November  term,  1846,  of 
said  court,  a  final  decree  was  entered  upon  the  same  cause  of 
action  upon  due  service  of  notice,  issues  and  proofs ;  that  after 
the  rendition  of  such  decree  in  Nov.,  1846,  the  defendant  had 
been  and  still  is  a  resident  of  the  State  of  Illinois,  and  had 
never  since  been  in  the  State  of  Kentucky;  that  no  notice, 
actual  or  constructive,  has  ever  since  been  given  to,  nor  service 
of  process  had  upon  the  defendant ;  nor  has  he  ever  entered 
his  appearance  therein  or  taken  any  steps  in  the  cause,  or  con- 
sented thereto  in  any  manner,  etc. 

3.  That  the  said  Payton  White,  in  his  lifetime,  exhibited  hifi 
bill  in  chancery  against  the  defendant  in  said  Mason  circuit 
court,  in  the  State  of  Kentuclcy,  for  the  same  cause  of  action ; 
that  defendant  was  duly  served  with  process,  appeared  and 
answered  in  the  cause,  to  which  replication  was  filed  and  an 
issue  made  ;  that  proofs  were  taken,  and  that  on  the  hearing  a 
decree  was  entered  in  favor  of  White,  and  against  defendant, 
for  the  sum  of  $1,182.96,  and  an  execution  awarded  thereon, 
which  decree  was  final  and  conclusive,  and  remains  in  full 
force,  and  in  nowise  annulled,  reversed  or  set  aside ;  that  ever 
since  the  rendition  of  said  decree,  the  defendant  has  been  a 
citizen  and  resident  of  the  State  of  Illinois,  and  has  never 
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since  been  in  the  State  of  Kentucky ;  that  the  defendant  never 
since  has  been  served  with  any  process  or  other  notice  of  the 
intended  subsequent  proceedings  in  said  cause;  that  he  has 
never  entered  his  appearance,  nor  consented,  in  person  or  by 
attorney,  nor  autliorized  any  attorney  or  other  person  to  enter 
his  appearance,  oi*  consent  in  any  manner  to  any  further  or 
subsequent  proceedings  or  further  decree  in  said  cause  at  the 
October  term  thereof,  1S53,  or  at  any  other  term,  etc. 

The  fourth,  fifth  and  seventh  pleas  are  all  pleas  to  the  juris- 
diction of  the  court  to  render  the  second  decree  in  the  cause, 
and  present  substantially  the  same  state  of  facts.  The  sixth 
plea  is  ne  unques  administrators. 

The  plaintiff  demurred  to  all  these  pleas  except  the  first  and 
sixth,  upon  which  issue  was  taken.  The  court  sustained  the 
demurrer  to  the  second,  third  and  fifth  pleas,  and  overruled 
the  same  as  to  the  fourth  and  seventh,  to  which  replications 
were  filed.  On  the  trial  the  plaintiff  offered  in  evidence  the 
record  of  a  suit  in  chancery  in  the  circuit  court  of  Mason 
county,  Kentucky,  wherein  Payton  White  was  complainant, 
and  James  M.  Warren  and  others  were  defendants. 

The  following  is  the  substance  of  the  decrees : 

"  At  a  court  held  as  aforesaid,  on  the  25th  of  Kovember,  1846. 

"  This  day  this  cause  coming  on  upon  the  bill,  the  answers, 
exhibits  and  the  depositions  in  the  cause,  and  tlie  commissioner 
having  made  his  report  in  this  cause,  the  court  affirms  said 
report,  and  now  decrees  that  the  said  James  M.  Warren  stands 
indebted  to  the  said  Payton  White,  the  sum  of  eleven  hundred 
and  eighty-two  dollars  and  ninety-six  cents,  which  the  court 
now  decrees  the  said  Warren  to  pay  to  the  said  Payton  White, 
and  the  said  White  shall  have  execution  for  the  same  ;  and  the 
court  further  decrees  that  the  said  Payton  White  has  a  right  to 
a  sale  of  the  attached  property  to  pay  the  same." 

The  decree  appointed  one  Clark  commissioner  to  sell  the 
property  attached,  or  enough  to  satisfy  the  decree  and  costs,  in- 
cluding $15,  allowed  the  commissioner,  and  directed  the  com- 
missioner to  audit  the  debts  attached  and  report  the  same  to  the 
next  term  of  the  court,  to  which  term  the  cause  was  continued. 

"At  a  court  held  as  aforesaid,  on  the  2nd  day  of  March, 
1847,  the   commissioner,  James   Clark,  produced  his   report 
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herein,  whicli,  having  been  examined  and  approved  by  the 
court,  is  ordered  to  be  recorded  as  follows,  to  wit : 

'  The  commissioner  reports  that  he  sold  a  house  and  lot  in 
Jardis  for  $205,  to  John  McCarthy.  That  he  notified  White 
that  he  was  prepared  to  audit  the  debts  or  claims  on  others, 
attached  in  this  cause,  and  the  said  White  failed  to  produce  any 
evidence  relative  to  said  claims,  and  has  none  to  return.'  The 
court  then  made  the  following  order : 

"  Ordered  that  James  Clark  retain  the  sum  of  fifteen  dollars 
for  his  services  as  commissioner  herein,  out  of  the  sale  bond 
executed  to  Payton  White,  by  John  McCarthy  and  Edward  L. 
Gault,  for  the  purchase  money  of  the  house  and  lot  sold  by  him 
as  commissioner." 

At  the  October  term,  1863,  appears  tbe  next  order,  which  is 
as  follows : 

"  This  day  this  cause  came  on  for  final  hearing,  and  the 
com*t,  being  sufficiently  advised,  now  decrees  and  orders  that 
the  commissioner,  Marshall  Key,  has  reported  that  James  M. 
Warren  stands  indebted  to  the  said  Payton  White  in  the  sum 
of  $1,708.96.  On  the  1st  December,  1845,  the  said  James  M. 
Wari'en  is  entitled  to  a  credit  for  the  amount  of  the  sale,  as  re- 
ported by  James  Clark,  the  commissioner,  amounting  to  $205. 
The  same  shall  be  deducted  from  the  amount  found  due  by  the 
master  commissioner,  which  would  leave  the  sum  of  $1,503.96 
due  to  the  said  White,  with  interest  from  1st  December,  1845. 
The  court  now  decrees  that  the  said  Jame?  M.  Warren  pay  to 
the  said  Payton  White  the  sum  of  $1,503.96,  with  interest  on 
the  same  from  1st  day  of  December,  1845.  until  paid.  And 
that  the  said  Payton  White  have  execution  against  James  M. 
Warren  for  the  said  sum  of  $1,503.96,  with  interest  on  the  same 
from  1st  day  of  December,  1845,  until  paid.  And  the  parties 
are  hence  dismissed  without  day." 

The  defendant  objected  to  the  record,  on  account  of  unex- 
plained alterations  and  interlineations  appearing  therein,  and 
because  there  were  two  final  decrees ;  but  the  court  admitted 
the  same  in  evidence,  and  the  plaintiffs  recovered. 

Mr.  W.  H.  Undebwood,  and  Mr.  James  M.  Wabren,  for 
the  plaintiff  in  error. 

Mr.  William  H.  Gbekn,  for  the  defendants  in  error. 
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!Mr.  Justice  "Walkee  delivered  the  opinion  of  tlie  Court : 

The  first  question  presented  by  this  record  is,  whether  an 
action  of  debt  may  be  maintained  for  money  found  and  ordered 
to  be  paid  by  a  decree  of  a  court  of  chancery.  It  is  conceded 
that  such  an  action  cannot  be  sustained  on  a  decree  for  the  per- 
formance of  acts  other  than  the  payment  of  money.  As  a  gen- 
eral proposition,  it  is  undeniably  true  that  debt  lies  for  the 
recovery  of  any  liability,  when  the  sum  is  certain,  or  is  capable 
of  being  readily  reduced  to  a  certainty.  Then  why  should  the 
decree  of  a  court  of  equity,  having  jurisdiction  of  the  person, 
and  of  the  subject  matter,  finding  the  amount  due  from  one 
person  to  another,  and  ordering  its  payment,  and  when  thus 
found  conclusive  upon  the  parties  to  the  proceeding,  form  an 
exception  to  the  rule  ?  We  are  unable  to  perceive  any  analogy 
of  the  law  which  requires  that  there  should  be  a  distinction 
which  should  exclude  it  from  the  general  rule. 

The  courts  of  Great  Britain  hold  that  this  action  cannot  be 
maintained  on  a  decree  of  the  courts  of  that  country,  because 
they  have  the  necessary  means  of  enforcing  their  orders  by 
appropriate  process,  but  that  it  is  otherwise  with  a  decree  of  a 
foreign  or  colonial  court.  1  Chit.  PL  111;  Hurl/y  v.  Sopor,  8 
Barn.  &  Cress.  16.  The  court  in  that  case  assign  as  a  reason 
for  the  distinction,  that  a  foreign  or  colonial  court  has  no  power 
to  enforce  their  decrees  beyond  the  limits  of  their  jurisdiction, 
and  that  if  an  action  at  law  was  not  given,  there  must  be  a  fail- 
ure of  justice.  The  same  reason  applies  with  its  full  force  M^hy 
s  recovery  should  be  had  on  a  decree  rendered  by  a  court  of  a 
sister  State.  Such  a  court  has  no  power  to  enforce  its  decrees 
beyond  the  territorial  limits  of  its  jurisdiction.  So,  for  this 
reason,  if  for  no  other,  the  action  must  be  maintainable.  But 
notwithstanding  adjudged  eases  in  this  country  are  in  conflict  on 
the  question  whether  an  action  of  debt  will  lie  on  a  money  decree, 
we  are  of  the  opinion  that  the  action  may  be  maintained,  where 
the  decree  ascertains  tlie  amount,  and  orders  its  payment. 

The  sufliciency  of  the  third  and  fifth  pleas,  is  established  by 
the  cases  of  Bimeler  v.  Dawson,  4  Scam.  536,  and  Morton  v. 
Qrutchfieldj  18  111.  133.  These  pleas  aver,  that  after  the  ren- 
dition of  the  decree  in  November,  1846,  defendant  was  not  a 
resident  of  Kentucky,  but  was,  from  that  time  until  the  insti- 
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tution  of  this  suit,  a  resident  of  IHinois,  and  had  not  been  in 
the  State  of  Kentucky ;  that  he  had  not  been  served  with  pro- 
cess, or  notice,  either  actual  or  constructive,  nor  had  he  in  per- 
son or  by  attorney  ever  entered  his  appearance  to  the  proceed- 
ing in  which  the  decree  of  October,  1853,  was  rendered  by  the 
Mason  circuit  court.  In  the  case  of  Bimeler  v.  Daxoson^  it  was 
held  that,  "  When  the  record  shows  neither  service  of  process, 
nor  notice  to  the  defendant,  nor  appearance  by  him,  the  judg- 
ment is  a  nullity,  when  attempted  to  be  enforced  in  another 
State,  the  record  not  affording  even  a  presumption  in  favor  of 
the  jurisdiction.  But  if  the  record  shows  that  there  was  a  ser- 
vice of  process,  a  notice  to  the  defendant,  or  an  appearance  for 
him,  not  amounting  in  either  case  to  personal  notice  or  appear- 
ance, then  the  presumption  from  the  record  is,  that  the  court 
had  jurisdiction,  and  proceeded  in  conformity  to  tho  laws  of  the 
State ;  and  until  such  presumption  is  rebutted  by  the  defend- 
ant, the  judgment  is  conclusive." 

The  decree  of  1853  fails,  by  recital  or  otherwise,  to  show- 
any  service,  notice,  or  appearance  of  the  defendant.  And  these 
pleas  aver  that  he  was  uot  within  the  State  after  1846,  and  the 
total  want  of  service,  notice  or  appearance.  But  it  is  urged 
that  the  decree  of  October,  1853,  was  the  final  decree  in  the 
case,  and  that  the  decree  of  ^November,  1846,  was  only  inter- 
locutory. The  decree  of  1846  was  on  a  hearing  on  the  bill,  an- 
swers, exhibits,  depositions,  and  master's  report.  It  foimd  the 
sum  due  from  the  defendant  to  the  complainant,  ordered  its 
payment,  awarded  execution,  and  ordered  a  sale  of  the  attached  - 
property.  The  cause  was  then  continued.  This  decree  contains 
every  requirement  to  render  it  final.  At  the  next  March  term 
the  master's  report  was  filed  and  approved,  and  his  costs  allowed. 
The  record  fails  to  show  that  the  cause  was  then  continued,  or 
even  again  on  the  docket,  until  in  October,  1853,  when  the 
decree  was  rendered  upon  which  this  suit  is  instituted.  "We  are 
clearly  of  the  opinion  that  the  decree  of  the  court  in  November, 
1846,  was  final  and  conclusive  between  the  parties,  and,  so  far 
as  appears  from  this  transcript,  is  still  in  full  force ;  and  that 
after  a  lapse  of  six  years  and  a  haK,  the  court  had  no  power  to 
re-docket  the  cause,  and  render  any  order  or  decree  binding  on 
the  defendant,  without  having  acquired  jurisdiction  of  his  per 
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son  in  the  same  manner  as  if  the  proceeding  had  related  to  a 
different  subject  matter.  For  the  want  of  such  jurisdiction,  the 
decree  of  October,  1853,  must  be  regarded  as  a  nxdlity,  upon 
wliich  the  plaintiff  below  has  no  right  of  recovery. 

The  remaining  question  is,  whether  interest  is  recoverable  on 
the  decree  of  a  court  of  another  State,  unless  the  declaration 
contains  an  averment  that  such  a  decree  bears  interest,  by  the 
Jaw  of  the  State  where  it  was  rendered.  Our  interest  laws 
do  not  allow  interest,  in  terms,  upon  decrees  of  our  courts  as 
well  as  on  those  of  foreign  jurisdictions,  and  omit  to  name 
foreign  judgments.  In  the  case  of  Prince  v.  Lanib,  Breese, 
298,  it  was  held  that  a  judgment  is  a  debt,  and  may  be  assimi- 
lated to  a  contract  to  pay  a  sum  of  money  with  interest.  And 
that  it  may  be  recovered  on  a  judgment  of  the  e-oui't  of  another 
State,  as  damages,  without  any  averment  in  the  declaration,  that 
it  is  allowed  by  the  statute  of  the  State  in  whicli  it  was  recovered. 
And  that  it  might  be  recovered  as  a  part  of  the  contract,  although 
the  judgment  does  not  award  interest.  The  practice  does  not  re- 
quire that  there  should  be  an  averment  that  the  cause  of  action 
bears  interest,  unless  it  is  expressed  in  the  agreement.  The  law 
gives  it  as  damages,  for  the  detention  of  the  principal  sum. 

If  a  judgment  may  be  assimilated  to  a  contract  for  the  pay- 
ment of  the  money  recovered,  the  same  is  undeniably  true  of  a 
decree  for  the  payment  of  money.  In  either  case  the  court  finds 
the  sum  due,  and  it  surely  must  at  least  have  as  conclusive  an 
effect  as  to  the  amount,  as  if  it  had  been  ascertained  and  the 
balance  struck  by  the  parties  themselves.  The  practice  in  this 
State  is  believed  to  be  uniform,  to  allow  interest  on  decrees 
rendered  in  this  State,  and  yet  they  are  not  named  by  the 
statute.  And  this  court  has  held  that  decrees  rendered  in  this 
State  are  governed  by  the  interest  laws,  like  judgments  at  law. 
Aldrich  v.  Sharp^  3  Scam.  261.  We  are  therefore  of  the  opin- 
ion that  to  entitle  a  recovery  on  a  decree  of  a  sister  State,  an 
averment  in  the  declaration,  that  interest  is  allowed  by  the  laws 
of  the  State  in  which  it  is  rendered,  is  unnecessary. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded,  with  leave  to  file  an  additional  count,  and  with  leave 
tc  plead  to  it. 

Judgmerd  r&oersed. 
1^— 25th  III. 
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William  Clakk 

V. 

Hugh  Lyons. 

[OBIO.  ED.,  PAGE  105.] 

1.  FORFBiTtTRB  —  where  time  is  Tiot  essential.  Where  a  bond  for  a  deed 
provides  that  if  default  be  made  in  the  payment  of  a  note  given  for  the 
price  of  land  when  due,  the  agreement  to  sell  shall  be  void,  where  time  is 
not  made  of  the  essence  of  the  contract  a  failure  to  pay  on  the  day  will  not 
work  a  forfeiture  in  equity. 

2.  Same  —  not  favored  in  equity.  The  doctrine  in  equity  is  compensation, 
and  not  forfeiture,  and  a  rigid  forfeiture  should  not  be  exacted  of  a  party 
who  has  acted  in  good  faith. 

.8.  Specific  performance  —  where  pur-chaser  has  failed  to  pay  on  the  day. 
It  is  discretionary  with  courts  of  equity  to  enforce  the  specific  execution  of 
a  contract  for  the  conveyance  of  land,  where  time  is  not  made  essential,  as 
the  attending  circumstances  may  warrant. 

4  Covenant  to  convey — construed  as  to  deed.  A  covenant  to  make  a 
siifficient  conveyance  of  land  is  satisfied  by  a  deed  with  a  covenant  of  gen- 
eral warranty. 

Writ  of  Error  to  the  Circuit  Court  of  Union  county. 

This  was  a  bill  in  chancery,  filed  by  Hugh  Lyons  against 
William  Clark,  for  specific  performance. 

It  appears  that  one  Sloan  had  purchased  the  land  in  contro- 
versy in  this  suit  of  one  Treat,  and  being  unable  to  pay,  the 
land  was  conveyed  to  Clark,  to  be  held  by  him  until  the  purchase 
and  some  other  moneys  should  be  paid  to  him  by  Sloan ;  and 
that  on  Feb.  21,  1854,  Sloan  gave  his  note  to  Clark  for  $135, 
payable  in  one  year,  and  thereupon  Clark  gave  Sloan  a  bond 
for  a  deed  to  be  made  on  the  payment  of  this  note.  The  bond 
contained  this  clause  :  "  That  if  default  be  made  in  the  pay- 
ment of  said  note  at  the  time  aforesaid  (its  maturity),  then  this 
obligation  and  said  agreement  to  sell  said  land  to  be  void  and 
of  no  effect."  The  bond  did  not  make  the  time  of  payment  of 
the  essence  of  the  contract. 

In  March,  1854,  Sloan  sold  the  land  to  the  complainant  for 
$200,  $100  of  which  was  paid,  and  Sloan  assigned  the  bond  for 
a  deed  to  complainant,  who  took  possession  of  the  land  and 
made  ircprovements,  etc. 
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It  appeared  in  evidence  that  when  the  note  to  the  defendant 
became  due,  the  complainant  was  confined  by  sickness,  but  that 
as  soon  as  he  was  able  he  saw  the  defendant,  and  tendered  him 
the  amount  due  on  Sloan's  note,  being  $135.50,  which  was 
refosed. 

The  circuit  court  decreed  that  the  defendant,  within  ninety 
days,  execute  a  deed  to  complainant  with  general  covenants  of 
warranty,  on  the  deposit  of  the  ^nm  due  with  the  clerk  of  the 
court,  and  that  defendant  pay  the  costs. 

Mr.  J.  Beecher,  for  the  plaintiff  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

We  are  well  satisfied  that  time  was  not  of  the  essence  of  this 
contract,  and  therefore  a  failure  to  pay  on  the  day  did  not  for- 
feit the  contract.  Mason  v.  Caldwell,  5  Gilm.  196.  The  doc- 
trine of  equity  is  compensation  and  not  forfeiture,  as  we  have 
repeatedly  declared.  Glover  v.  Fisher  et  al.,  11  111.  666  ;  Mor- 
gan, et  al.  V.  Herrich,  Adm^r,  et  al.,  21  ib.  481. 

It  is  discretionary  with  courts  to  enforce  or  not  such  con- 
tracts, as  the  attending  circumstances  may  warrant.  We  see 
nothing  in  the  case  to  justify  the  inference  that  the  delay  which 
did  come  in  the  payment  of  the  money,  arose  out  of  a  desire  to 
repudiate  the  contract  or  procrastinate  the  payment.  The  com- 
plainant seems  to  have  acted  in  good  faith,  and  a  rigid  forfeiture 
should  not  be  exacted. 

The  defendant  covenanted  to  make  a  sufficient  conveyance  of 

the  land,  and  a  deed  with  a  covenant  of  general  warranty  is 

such  a  conveyance. 

The  decree  must  be  affirmed. 

Decree  affi/rmed. 


Geoege  Abbott  et  al, 

V. 

James  Semple. 

[OBIO.  ED.,  PAGE  107.] 

1.  Appearance  —  obviates  necessity  of  service.  Where  there  is  a  regolaf 
entry  of  appearance  of  a  defendant,  in  person  or  by  attorney,  service  of  pro- 
cess IB  unnecessary. 
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2.  Same  —  whether  general  or  limited.  If  a  party  appears  only  to  ahow 
thfit  he  is  not  properly  before  the  court,  he  should  confine  his  motion  to 
that  object,  or  he  will  be  held  to  appear  for  all  purposes. 

3.  A  party  who  makes  several  motions  in  a  cause  other  than  to  the  juris- 
dictiou  of  the  court  of  his  person,  will  be  held  to  have  entered  a  general 
appearance  for  all  purposes. 

4.  So  where  a  defendant  appeared  and  moved  to  quash  the  summons,  and 
after  that  motion  was  overruled,  again  appeared  and  moved  for  a  new  trial, 
and  appeared  to  except  to  the  ruling  of  the  court  directing  the  order  ap-' 
pointing  a  special  term  to  be  entered  on  the  record,  and  also  appeared  and 
entered  his  motion  to  dismiss  the  case  for  want  of  jurisdiction  of  his  person, 
he  not  having  been  summoned  to  appear  at  the  special  term,  this  was  held 
to  be  a  general  appearance  for  all  purposes,  and  obviated  the  necessity  of 
any  service  of  process. 

Appeal  from  the  Circuit  Court  of  Moni'oe  county. 

This  was  a  suit  brought  by  James  Semple  against  George 
Abbott  and  John  L.  Lemon. 

The  summons  was  made  returnable  to  the  next  term  of  the 
court  to  be  holden  at  the  com-t  house  in  Waterloo,  etc.,  on  the 
4th  Monday  of  September  thereafter.  Abbott  alone  was  served, 
but  at  the  special  October  term  the  following  entry  was  made : 

"  Now  comes  the  parties,  plaintiff  and  defendants,  by  their 
attorneys,  and  the  defendants'  motion  to  quash  the  writ  having 
been  overruled,  and  the  said  defendants  having  failed  to  plead, 
and  being  called,  having  failed  to  answer,  etc.,  a  judgment  by 
default  was  entered." 

The  record  fm-ther  showed  that  the  defendants  at  the  same 
term  moved  to  quash  the  summons  because  it  was  not  made 
returnable  to  the  special  October  term.  Also,  that,  after  thia 
motion  was  overruled,  they  moved  to  dismiss  the  suit  for  want 
of  jurisdiction  of  the  persons  of  the  defendants,  which  was 
also  overioded.  The  plaintiff  recovered  judgment,  and  the  de- 
fendants appealed. 

Mr.  Geoege  Abbott,  for  the  appellants. 

Mr.  James  Semple,  j?ro  se. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 
The  first  point  made  in  this  case,  that  of  the  legality  of  the 
special  October  term,  has  been  already  settled  in  the  case  of 
Mattingly  v.  Da/rwin,  23  111.  618.  "We  there  held,  that  such 
appointment  of  a  special  term  was  regular,  and  in  conformity 
with  the  statute. 


I860.]  Peck  v.  Ledwidge.  93 

Syllabus. 

It  is,  however,  contended  here,  that  admittmg  the  legality  of 
tlie  special  term,  yet  one  of  the  defendants.  Lemon,  was  not 
8ianmoned  at  all,  the  process  as  to  him  having  been  returned 
not  found.  We  have  often  said,  service  of  process  is  unneces- 
sary, if  the  party  appears,  appearance  being  the  object  of  pro- 
cess. When  that  is  effected  without  service,  as  by  a  regular 
entry  of  appearance  in  person,  or  by  attorney,  the  law  is  sat- 
isfied. 

This  record  shows  that  l^oth  defendants  appeared  by  their 
attorneys,  and  joined  in  a  motion  to  quash  the  summons;  and 
after  that  was  disposed  of,  the  record  shows  they  again  ap- 
peared, and  entered  their  motion  for  a  new  trial,  and  that  they 
also  appeared  to  except  to  the  ruling  of  the  court  directing  the 
order  appointing  the  special  term  to  be  entered  on  the  record ; 
and  also  appeared  and  entered  their  motion  to  dismiss  the  case 
for  want  of  jurisdiction  of  the  persons  of  the  defendants,  they 
not  having  been  summoned  to  appear  at  the  special  October 
term.  It  was  at  no  time  objected  by  the  defendant  Lemon, 
that  he  was  not  served  at  all,  but  with  his  co-defendant  Abbott, 
who  was  served,  joined  in  the  motions  that  were  made.  Under 
these  circumstances,  we  must  hold  there  was  a  general  appear- 
ance of  both  these  defendants  for  all  purposes,  Frazier  v. 
Resor,  23  HI.  88. 

When  a  party  only  appears  for  the  purpose  of  showing  he  ia 
not  properly  before  the  court,  he  should  so  confine  it  in  his 
motion,  else  he  may  be  adjudged  to  have  appeared  for  all  pur- 
poses—  that  his  appearance,  not  being  limited  to  a  specific 
purpose,  win  be  held  to  be  a  general  appearance.  The  judg- 
ment is  affirmed. 

Judgment  affi/riiied. 


Joseph  W.  Peck 
John  Ledwidge. 

[OBIO.  EO.,  PAGE  109.] 

1  Rbut  —  what  facta  vriU  not  atop.    Where  a  lease  binds  the  leasee  to 
pay  rent  daring  the  term,  the  rent  will  not  stop  while  the  premises  are 
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receiving  repairs,  nor  is  the  lessee  released  from  paying  rent  because  the 
premises  are  injured  by  accident  during  the  term. 

2.  An  agreement  by  the  landlord  to  pay  the  tenant  for  repairs  Mrill  not 
stop  the  running  of  the  rent  while  the  repairs  are  being  made. 

Appeal  from  the  Circuit  Court  of  Marion  county. 

This  was  an  action  by  John  Ledwidge  against  Joseph  W. 
Peck,  commenced  before  a  justice  of  the  peace  and  taken  by 
appeal  to  the  circuit  court. 

It  appears  that  the  defendant,  Peck,  leased  to  the  plaintiff 
a  steam  mill  for  twelve  months,  for  $500,  payable  quarterly. 
The  mill,  at  the  end  of  the  term,  was  to  be  delivered  up  in  aa 
good  order  as  when  received,  reasonable  wear  and  unavoidable 
accidents  excepted. 

The  boiler  got  out  of  order,  and  the  plaintiff  called  upon 
defendant's  agents  to  see  about  repairing  the  same,  and  they 
directed  the  plaintiff  to  make  the  repairs,  stating  that  if  defend- 
ant was  bound  by  the  lease  to  repair,  he  would  pay  for  the 
same,  or  deduct  it  from  the  rent ;  but  if  not  bound  to  repair, 
he  would  not  pay  for  the  same.  It  was  admitted  on  the  trial 
that  the  plaintiff  kept  the  mill  three  months  and  twenty-three 
days,  when  he  surrendered  the  same  to  the  defendant,  and  that 
ten  weeks  of  the  time  the  miU  was  running,  and  the  balance  of 
the  time  it  was  idle  in  being  repaired. 

The  plaintiff's  account  was  $160  for  repairing  the  mill,  with 
a  credit  of  $95  for  rent  of  the  mill,  leaving  a  balance  of  $65  in 
favor  of  the  plaintiff. 

The  defendant  filed  his  account  for  rent  of  the  mill,  three 
months  and  twenty-three  days,  amounting  to  $156.91. 

On  the  trial  of  the  appeal,  the  circuit  court  gave  the  follow- 
ing instructions  for  the  plaintiff : 

"  1.  That  if  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  did  the  repairs  to  the  miU  at  the  instance,  and  by  the 
authority  of  Peck,  or  his  agent,  the  plaintiff  is  entitled  to  re- 
cover for  the  same  what  the  repairs  are  reasonably  worth. 

"  2.  That  if  the  jury  shaU  find,  from  all  the  evidence  and 
circumstances  proved  in  the  case,  that  the  repairs  were  made  by 
authority  of  the  defendant  Peck,  or  his  agent  Bryan,  as  a  ma^ 
ter  of  contract,  then  he  is  entitled  to  recover. 

"  3.  That  if  the  jury  find,  from  the  evidence,  that  Peck  wag 
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about  the  mill  while  the  repairs  were  being  made,  and  gave 
directions  as  to  how  the  work  should  be  done,  this  is  a  fact 
which  may  be  considered  by  the  jury ;  and  if  they  find,  from  a 
view  of  all  the  evidence,  that  the  work  was  done  by  authority 
of  Peck  or  Bryan,  as  a  matter  of  contract,  the  plaintiff  should 
recover. 

"  4,  That  if  the  jury  believe,  from  the  evidence,  that  there 
was  either  an  express  or  implied  agreement  of  Peck,  or  his 
agent,  to  pay  the  plaintiff  for  their  repairs,  they  should  find  for 
him  the  value  of  said  repairs. 

"  5.  That  if  the  accident  to  the  mill  was  unavoidable,  then 
the  plaintiff  was  not  to  repair;  and  if  he  did  repair  at  the 
instance  of  the  defendant  or  his  agents,  then  the  plaintiff  is 
entitled  to  recover." 

The  defendant  excepted  to  the  giving  of  each  of  the  fore- 
going instructions,  and  asked  the  court  to  give  the  following  on 
his  part : 

"  1.  That  if  there  was  a  written  lease  or  contract  between 
the  parties,  in  reference  to  the  renting  of  the  mill,  and  that 
defendant  Peck  did  not  in  such  lease  or  contract  agree  to  keep 
the  mill  in  repair,  then  he  was  not  Kable  for  any  amount  that 
the  plaintiff  may  have  expended  in  repairing  the  mill;"  to 
which  the  court  added  these  words,  "  unless  the  jury  believed, 
from  the  evidence,  a  subsequent  agreement  to  pay  for  the  re- 
pairs was  made  by  defendant ; "  to  the  making  of  which  addi- 
tion by  the  court,  defendant  at  the  time  excepted. 

"  2.  That  in  law.  Peck,  the  defendant  in  this  action,  was  not 
boimd  to  keep  the  mill  in  repair  while  it  was  occupied  by  the 
plaintiff ;  and  unless  the  plaintiff  can  show  a  contract  to  repair, 
on  the  part  of  Peck,  the  jury  must  find  the  issue  in  the  ease 
for  the  defendant. 

"  3.  That  if,  xmder  the  proof,  the  jury  believe  the  plaintiff 
cannot  recover  for  the  work  in  repairing  the  mill,  and  the  proof 
shows  that  the  defendant's  claim  for  rent  is  more  than  one  hun- 
dred dollars,  then  the  jury  must  find  for  the  defendant  a  ver- 
dict for  costs  simply  against  the  plaintiff ;  but  if  the  defendant's 
claim  should,  from  the  proof,  turn  out  to  be  less  than  one  hun- 
dred dollars,  the  jury  should  find  for  the  defendant  such  amount 
not  exceeding  one  hundred  dollars,  as  the  proof  may  show. 
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"  4.  That  Peck,  the  defendant,  could  not  make  himself  liable 
to  the  plaintifi  for  work  done  by  his  (plaintiff's)  hands  on  the 
mill,  by  simply  saying  to  them  to  make  a  good  job,  and  that  in 
order  to  make  Peck  liable  to  the  plaintiff,  there  must  have  been 
such  an  understanding  on  tlie  part  of  Peck  as  amounted  to  a 
contract  to  pay  either  plaintiff,  or  the  hands,  for  the  work  done. 

"5.  That  plaintiff  was  liable  for  the  whole  time  he  occupied 
the  mill,  and  that  he  is  not  entitled  to  any  abatement  from  the 
rent,  unless  he  has  shown  by  the  proof  that  the  defendant 
expressly  agreed  that  the  plaintiff  should  not  be  liable  for  the 
rent  while  the  mill  was  undergoing  repairs." 

The  court  refused  the  seventh  instruction,  and  modified  the 
fifth  by  adding  the  following  words :  "  Unless  the  jury  believe 
that  defendant  is  liable  for  the  repairs,  by  contract  subsequent 
to  the  lease,"  and  gave  the  same,  as  modified,  with  the  others, 
from  one  to  six,  inclusive. 

The  defendant  excepted  to  the  modification  of  his  fifth 
instruction,  and  the  refusal  to  give  the  last. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  $65. 
The  defendant  moved  for  a  new  trial,  which  the  court  over- 
ruled and  rendered  judgment  on  the  verdict.  The  defendant 
appealed. 

Mr.  Silas  L.  Bryan,  for  the  appellant. 

Mr.  I.  N.  Haynie,  for  the  appellee. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 
The  qualification  to  the  fifth  iastruction,  asked  by  the  def endr 
ant,  was  wrong.  It  told  the  jury  that  if  they  found  that  the 
defendant  had  agreed  to  pay  for  the  repairs  of  the  mill,  then 
they  should  not  allow  rent  during  the  suspension  for  the  repairs. 
This  is  a  misconstruction  of  the  lease,  or  of  the  supposed  sub- 
sequent agreement  to  pay  for  the  repairs.  The  lease  is  in  the 
ordinary  form,  and  binds  the  lessee  to  pay  the  lessor  rent  dur- 
ing the  whole  term,  no  matter  what  might  befall  the  premises. 
There  is  then  nothing  in  the  lease  to  justify  this  qualification. 
ITor  does  it  by  any  means  follow  that  the  rent  should  stop  if 
the  lessor  had  agreed  to  pay  for  the  repairs.  There  is  not  a 
particle  of  proof  that  a  word  was  ever  said  about  the  suspen- 
eion  of  the  rent. 
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K  tlie  damage  to  the  mill  was  the  result  of  accident,  and 
without  the  fault  of  the  lessee,  then,  by  the  terms  of  the  lease, 
he  was  not  hound  to  repair,  nor  was  the  lessor.  The  lessee  was 
at  liberty  to  make  the  repairs  at  his  own  cost,  and  then  enjoy 
the  premises  beneficially  to  the  end  of  his  term,  or  he  might 
let  them  lay  idle  to  the  end  of  the  term  and  surrender  them  up 
in  their  damaged  state,  but  he  must  pay  rent  the  same  as  if  the 
accident  had  not  happened.  And  the  lessor  might  agree  to  pay 
for  the  repairs  for  the  sake  of  receiving  them  at  the  end  of  the 
term  in  their  improved  condition,  but  he  was  bound  to  pay  no 
more  than  he  agreed  to  pay  for  the  repairs.  He  might,  no 
doubt,  in  consideration  of  the  repau-s,  have  agreed  to  suspend 
the  rent  as  well  as  to  pay  for  the  repairs,  but  agreeing  to  do  one 
was  not  an  agreement  to  do  both. 

The  court  erred  in  qualifying  the  fifth  instruction  in  the  way 
it  did.  The  proof  of  any  agreement  by  the  lessor  to  pay  for 
the  repairs  is  very  slight  indeed,  if  there  is  not  an  absolute 
want  of  any  such  proof,  and  we  are  not  prepared  to  say  that 
we  should  not  reverse  the  judgment  on  that  account,  were  there 
no  other  question  in  the  case. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Stephejs^  E.  Rowan 

V. 

Joseph  Bowles  et  ux. 

[OKIG.   ED.,  PAGE  113.] 

Record  for  Supreme  Court  —  clerk  required  to  make  same  complete.  The 
clerk  of  the  Circuit  Court  being  required  by  law  to  certify  that  a  record  sent 
to  this  court  is  complete,  cannot  do  so  without  copying  all  the  files  and 
orders,  and  although  this  may  make  the  record  unnecessarily  voluminous, 
this  court  cannot  require  the  plaintifE  in  error  to  pay  the  costs  thus  unne- 
cessarily made. 

This  was  a  motion  by  the  defendant  in  error  in  this  court  to 
have  the  fee  bUl  issued  from  this  court,  which  included  the  cost 
of  the  record  from  the  circuit  com*t,  re-taxed,  for  the  reason  that 
the  record  was  unnecessarily  voluminous,  pointing  out  the  parts 
deemed  unnecessary. 
13— 25th  III. 
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Syllabus. 

Mr.  "W.  Thomas,  for  Bowles  and  wife. 
Mr.  I^.  L  Freeman,  for  Rowan. 

Per  CuBiAM :  The  statute  requires  the  clerk  of  the  circuit 
court,  when  sending  a  record  to  this  court,  to  certify  that  it  is 
a  complete  record,  and  he  cannot  do  this  without  copying  all 
the  files  and  orders  in  the  court  below.  This  case  contains 
nothing  more  than  the  clerk  is  required  to  copy,  in  order  to 
enable  him  to  make  such  certificate.  There  is  no  doubt  but 
that  the  record  in  the  court  below  was  made  unnecessarily 
voluminous  by  the  plaintiff  in  error,  and  if  we  had  the  power, 
we  should  willingly  impose  upon  him  the  payment  of  the  costs 
so  unnecessarily  made.  As  the  law  stands,  the  motion  must  be 
denied. 

Motion  denied. 


Aquilla  M.  Ramsey 

V. 

William  Liston  et  al. 

[grig.  ED.,  PAGE  114.] 

1.  Statute  of  frauds  —  specific  performance  of  parol  contract.  A  court 
of  equity  may  decree  the  specific  performance  of  a  parol  contract  for  the 
conveyance  of  land,  notwithstanding  the  statute  of  frauds,  when  the  con- 
sideration has  been  paid,  and  the  purchaser  has  taken  possession. 

2.  Practice  —  how  to  avail  of  defect  in  bill  in  chancery.  Where  a  bill  for 
the  specific  performance  of  a  contract  for  tlie  sale  of  laud,  alleges  the  pur- 
chase, and  payment  of  the  consideration,  in  general  terms,  without  stating 
precisely  what  the  consideration  was,  or  how  it  was  paid,  the  defect  cannot 
be  taken  advantage  of  on  the  hearing.  It  can  only  be  reached,  if  at  all,  by 
demurrer. 

3.  Specific  PERFORMANCE.  Where  the  purchaser  of  land,  in  part  payment 
transfers  to  the  vendor  a  contract  for  the  purchase  of  a  lot,  and  the  vendor 
ifl  to  complete  the  payments  on  the  lot,  the  fact  that  he  has  not  received  a 
deed  for  the  lot  will  be  no  defense  against  a  bill  to  compel  him  to  convey 
the  land  sold  by  him.  On  payment  he  may  enforce  a  conveyance  of  the 
lot  to  him. 

Writ  of  Errok  to  the  Circuit  Court  of  Clay  county. 

This  was  a  bill  in  chancery,  filed  by  William  Liston  and 
Joseph  D.  Morgan,  administrators  of  the  estate  of  William  C. 
Morgan,  deceased,  against  Aquilla  M.  Ramsey,  Cam.  McBrid€^ 
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and  the  widow  and  minor  heirs  of  Morgan,  for  the  specific  per- 
formance of  a  contract  to  convey  land,  and  for  an  order  to  sell 
the  same  to  pay  debts  of  the  deceased. 

The  bill,  in  substance,  states  the  death  of  Morgan  and  the 
heirs  left  by  him,  and  complainants'  appointment  as  adminis- 
trators of  his  estate.  That  shortly  before  decedent's  death  he 
bargained  verbally  and  bought  of  Aquilla  M.  Eamsey,  a  certain 
lot  in  Xenia,  in  Clay  county,  and  fully  paid  for  the  same,  and 
having  improved  the  same,  took  possession  by  a  tenant,  alleging 
payment  in  other  real  and  personal  estate,  and  that  Ramsey 
agreed  verbally  to  convey  the  lot,  which  he  refused  to  do,  and 
showing  that  the  assets  of  decedent  were  insufficient  to  pay  hia 
debts. 

The  infant  defendants  answered  by  guardian  ad  litem.  The 
bill  was  taken  for  confessed  as  to  McBride  and  the  widow. 
The  defendant  Ramsey  answered  denying  the  contract  and 
payment  as  stated  in  the  bill,  and  setting  up  the  statute  oi 
frauds. 

The  court  decreed  a  specific  performance  as  prayed  for,  and 
the  defendant  Ramsey  prosecuted  this  writ  of  error. 

Messrs.  Hatnie,  Constable  &  Willaud,  for  the  plaintifiE  in 
error, 

Mr.  S.  L.  Bktan,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 
We  are  of  opinion  that  this  decree  should  be  affirmed. 
There  is  not  the  discrepancy  between  the  contract  set  out  in 
the  bill,  and  that  established  by  the  proof,  which  the  plaintiff 
in  error  supposes.  The  contract  was  by  parol,  and  is  in  the  bill 
stated  in  general  terms.  It  avers  the  purchase  of  the  lot  in 
question,  by  the  deceased,  of  Ramsey,  and  that  the  considera- 
tion had  been  paid,  and  asks  that  the  lot  be  conveyed,  in  pur- 
suance of  the  purchase,  and  that  it  be  sold,  and  the  proceeds 
applied  as  assets.  The  proof,  we  think,  sustains  this  allegation. 
The  bill  does  not  attempt  to  state  precisely  what  the  considera- 
tion was,  nor  how  it  was  paid,  but  this  is  explained  by  the 
proof.  This  general  statement  should  have  been  taken  advan- 
tage of,  if  at  all,  by  demurrer.  It  could  not  be  objected  on  the 
hearing.     The  objection  that  the  Burge  lot  has  not  been  con- 
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vejed  to  the  defendant  Ramsey,  is  answered  by  the  fact  that 
Ramsey  was  to  pay  tlie  balance  due  to  Bm^ge,  aLd  get  the  title 
from  him ;  and  when  he  pays  that  balance,  he  will  no  doubt  be 
entitled  to  a  deed  from  Burge.  The  non-delivery  of  the  circular- 
saw  is  the  only  appearance  of  a  valid  objection  to  this  convey  ■ 
ance,  and  this  we  do  not  thinly  should  prevail.  Both  before 
and  after  the  death  of  the  decedent,  Ramsey  declared  himself 
ready  to  convey  the  property,  or  that  the  deceased  was  entitled 
to  a  conveyance.  He  has  received  the  mill  property,  for  which 
thi§  lot  was  to  be  conveyed  in  part  payment  only,  and  if  he  did 
not  furnish  a  new  saw  for  the  mill,  as  he  should  have  done,  the 
proof  leads  strongly  to  the  conclusion  that  the  money  payments 
have  not  all  been  made  by  Ramsey,  which  he  agreed  to  make 
for  the  mill  property  which  he  has  received.  Those  matters 
may  very  well  be  settled  before  the  probate  com-t.  He  has 
received  the  mill  property,  and  is  enjoying  it,  and  agreed  to 
convey  this  lot  as  a  part  payment  for  it ;  and  we  think  the 
court  properly  directed  that  it  should  be  done.  Chancery  may 
enforce  the  specific  performance  of  a  parol  contract  for  the  con- 
veyance of  land,  notwithstanding  the  statute  of  frauds,  where 
the  consideration  has  been  paid,  and  the  pm-chaser  has  taken 
possession.     The  decree  is  affirmed. 

Decree  affirmed. 


Thomas  J.  Evans  et  al. 

V. 

George  H.  Gill  et  al. 

[grig.    ED.,  PAGE  116.] 

Practice  —  when  part  of  defendants  are  served  in  time,  and  part  not  in 
time.  When  all  the  defendants  are  served,  part  more  than  ten  days  before 
the  return  term,  and  part  within  ten  days,  the  cause  must  be  continued  as 
to  all.  It  is  erroneous  to  take  judgment  at  the  return  term  against  those 
Berved  in  time. 

Wkit  of  Eerok  to  the  Circuit  Court  of  Marion  county ;  the 
Hon.  H.  K.  y.  O'Melveney,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  the  appellees  against 
Evans  &  Smalley,  on  an  indorsed  note. 
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The  summons  was  made  returnable  at  tlie  March  term,  1858, 
Evans  was  served  Feb.  25, 1858,  which  was  more  than  ten  days 
before  the  commencement  of  the  March  term,  but  Smalley  was 
served  Feb.  27,  1858,  less  than  ten  days  before  the  term. 

The  court  rendered  judgment  by  default  against  Evans,  and 
ordered  a  scire  facias  as  to  Smalley,  returnable  to  the  next  term. 

Messrs.  LeCompte  &  Stokek,  for  the  plaintiffs  in  error, 

Mr.  E.  S.  Kelson,  for  the  defendants  in  error. 

Mr.  JtrsTicE  Waltcek  delivered  the  opinion  of  the  Court : 
At  the  common  law,  where  several  defendants  are  sued  upon 
a  joint  contract,  the  plaintiff  was  not  entitled  to  judgment 
against  any  of  them,  until  all  were  served  with  process,  or 
until  those  not  served  were  prosecuted  to  outlawry.  Our  stat- 
ute has  provided,  that  defendants  shall  be  served  at  least  ten 
days  before  the  term,  to  authorize  the  plaintiff  to  proceed  to 
judgment.  But  to  remedy  the  inconveniences  of  the  common 
law  practice,  it  has  provided  that  a  return  of  non  est  inventus 
as  to  a  part  of  the  defendants  shall  authorize  the  plaintiff"  to 
proceed  to  trial  and  judgment  against  those  upon  whom  service 
has  been  had,  and  authorizes  the  issuing  of  a  summons  in  the 
nature  of  a  soi/re  facias,  to  make  the  defendants  not  served 
parties  to  the  judgment  he  may  obtain.  But  the  statute  has 
failed  to  provide  for  a  case  in  which  aU  of  the  defendants  have 
been  served,  but  a  portion  of  them  not  in  time.  In  such  a 
case,  as  at  the  common  law,  the  recovery  must  be  against  all  or 
against  none  of  them.  A  portion  of  them  not  being  served  in 
time,  are  entitled  to  a  continuance,  and  the  statute  has  not 
authorized  a  recovery  against  those  duly  served  with  process. 

In  this  case  one  of  the  defendants  was  served  in  time,  and 
the  other  not  in  time  for  the  return  term,  and  the  plaintiff  waa 
not  in  a  position  to  proceed  against  either  or  both  of  the  de- 
fendants. In  this  state  of  the  record  the  cause  should  have 
been  continued  until  the  next  tema  of  the  court,  as  the  defend- 
ant who  had  not  been  served  in  time,  did  no  act  to  waive  the 
want  of  proper  service.  This  question  was  so  determined  in 
the  case  of  Davidson  et  al.  v.  Bai/rd  et  al.,  12  HI.  84,  and  we 
adhere  to  the  conclusion  there  announced. 

Judgment  reversed  and  cause  remanded. 

Judgment  r&oersed. 
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KOBERT  F.  WiNGATE,  AdMR. 
V. 

Orval  Pool. 

[ORIG.  ED.,  PAGE  118.] 

1.  Administratok  —  must  account  for  profits.  An  administrator,  like 
any  other  trustee,  must  account  to  the  estate  for  any  profits  arising  out  oi 
the  use  of  its  funds,  and  where  a  claim  can  be  paid  with  bank  paper,  which 
is  at  a  discount,  it  is  his  duty  to  discharge  the  same  in  such  funds. 

2.  All  savings  and  profits  made  by  him  out  of  the  funds  of  the  estate,  as, 
in  the  payment  of  claims  at  a  discount,  or  in  depreciated  paper,  belong  to 
the  estate,  and  become  assets  for  the  payment  of  debts  and  distribution. 

3.  Same  —  charge  for  expenses,  etc.,  in  procuring  such  funds.  Where  an 
administrator  procures  bank  paper  at  a  discount  to  satisfy  a  claim  of  the 
bank  against  an  estate,  he  will  have  the  right  to  charge  for  all  necessary 
and  reasonable  outlays  and  expenses  in  procuring  such  paper,  and  interest, 
if  he  uses  his  own  funds. 

4.  Limitations  —  claims  against  estates.  A  party  who  fails  to  present 
his  claim  within  two  years  after  the  grant  of  letters  of  administration,  and 
have  it  allowed,  is  barred  from  participation  with  other  creditors  in  the 
general  assets  of  the  estate,  and  he  cannot  participate  even  in  newly  dis- 
covered assets,  unless  his  claim  has  been  allowed. 

5.  When  notes  are  allowed  against  an  estate  and  partially  paid,  and  the 
surety  is  compelled  to  pay  the  balance,  he  must  exhibit  and  have  his  claim 
allowed  as  other  creditors,  within  two  years,  or  he  will  be  barred. 

6.  Same  —  equity  follows  the  law.  Where  a  claim  against  an  estate  has 
become  barred  by  the  statute,  a  court  of  equity  cannot  afford  relief  any 
more  than  a  court  of  law. 

"Wkit  of  Error  to  the  Circuit  Court  of  Jefferson  county. 

This  was  a  bill  in  chancery,  filed  by  Orval  Pool  against  E.  H 
Ridgeway  in  his  lifetime. 

The  bUl  shows  in  substance  that  Robert  Castles,  with  com- 
plainant as  his  surety,  gave  two  promissory  notes  to  tlie  bank 
of  Illinois,  the  first  dated  July  3, 1841,  for  $770,  payable  seven 
months  after  date,  and  the  other  Aug.  4,  1841,  for  $900,  pay- 
able seven  months  after  date ;  that  on  Sept.  25,  1846,  Castles 
died  intestate,  leaving  these  notes  unpaid  and  his  estate  insol- 
vent ;  that  Walter  B.  Scates  was  appointed  administrator  of  his 
estate,  and  afterwards  resigned,  when,  on  June  1,  1848,  E.  H. 
Ridgeway  was  appointed  administrator  de  honis  non  of  the 
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estate ;  that  Castles  at  the  time  of  his  death  was  indebted  to 
said  bank  in  the  sum  of  $900  upon  another  note,  dated  March 
31,  1842,  upon  which  said  Ridgeway  and  E.  H.  Gatewood, 
8in3e  deceased,  were  securities;  that  said  Gatewood  was  co- 
surety with  complainant  upon  the  note  dated  Aug.  4, 1841,  and 
one  "William  Castles,  since  deceased,  was .  also  co-surety  on  the 
note  first  above  mentioned. 

The  bill  then  shows  the  allowance  of  these  three  notes  against 
the  estate  of  Castles,  amounting  to  $3,827.20,  and  that  Ridge- 
way  was  ordered  to  pay  in  the  aggregate  upon  said  claim, 
$1,179.13. 

That  at  the  time  Ridgeway  was  ordered  to  make  said  pay- 
ment, the  certificates  of  the  bank  could  have  been  purchased  at 
twenty-five  cents  to  the  dollar,  and  that  Ridgeway  made  such 
purchases  and  paid  said  sum  in  said  depreciated  bank  certificates, 
intending  to  defraud  the  complainant. 

That  complainant  was  afterwards  sued  on  the  first  two  notes, 
and  compelled  to  pay  $2,274.23,  and  $30  costs.  The  bill  sought 
to  make  Ridgeway  account  for  the  profits  and  savings  in  paying 
the  bank  in  its  own  paper. 

Ridgeway  answered  under  oath  admitting  most  of  the  facta 
charged,  and  admitting  that  he  paid  the  first  and  second  divi- 
dends to  the  bank,  amounting  to  $788.31,  in  the  scrip  and  paper 
of  the  bank,  which  he  purchased  in  Cincinnati,  Ohio,  at  fifty 
cents  on  the  dollar,  and  that  his  expenses  amounted  to  $30 ; 
that  he  paid  the  balance  in  scrip,  which  cost  him  sixty  cents  on 
the  dollar.  He  denied  any  intent  to  defraud  any  one  interested 
in  the  estate,  but  his  whole  object  was  to  make  himself  whole, 
the  estate  being  largely  indebted  to  him.  The  answer  also  set 
Tip  the  fact  that  complainant  had  never  presented  and  had  his 
claim  allowed  against  the  estate  of  Castles. 

Upon  the  death  of  Ridgeway,  R.  F.  Wingate,  his  adminis- 
trator, was  made  a  defendant  in  his  place  and  appeared,  waiving 
process. 

On  a  hearing  the  circuit  court  decreed  that  the  complainant 
recover  of  the  defendant,  as  administrator  of  the  estate  of  Ridge- 
way, deceased,  the  sum  of  $415  and  costs  of  suit,  to  be  paid 
out  of  the  estate  of  E.  H.  Ridgeway  in  the  due  course  of  admin- 
istration. 
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Mr.  Robert  F.  Wingate,  pro  se. 

Mr.  Richard  S.  Nelson,  for  the  defendant  in  error. 

Mr.  Jttstioe  Walker  delivered  the  opinion  of  the  Court : 

It  is  a  familiar  rule,  that  profits  arising  from  the  use  of  a 
trust  fund,  or  in  the  discharge  of  claims  against  a  trust  fund, 
by  the  trustee,  inure  to  the  benefit  of  the  cestui  que  trust. 
The  plaintiff  in  error,  as  administrator,  occupied  the  relation  of 
trustee  to  the  estate,  its  creditors,  and  distributees.  As  such, 
it  was  his  duty  to  act  for  the  best  interest  of  the  fund  in  his 
hands,  and  to  discharge  the  claim  of  the  bank  with  the  smallest 
amount  that  was  necessary.  As  the  claim  could  be  paid  with 
bank  paper,  which  was  at  a  discount,  it  was  his  duty  to  avail 
himself  of  that  advantage,  by  the  use  of  the  funds  of  the  estate. 
And  he  had  the  right  to  charge  for  all  necessary  and  reasonable 
outlays  and  expenditures  in  procuring  such  funds.  If  he,  in 
doing  so,  used  his  own  means,  they  should  be  allowed  him,  in 
his  account  agaiast  the  estate,  with  interest.  And  he  had  the 
right  to  be  allowed  for  necessary  traveling  expenses,  and  for 
his  time  in  procuring  such  funds.  And  all  the  remaining 
profits  on  such  a  purchase  become  in  his  hands  general  assets, 
to  meet  debts  against  the  estate,  and  for  distribution.  He  has 
no  right  to  speculate  upon  or  with  the  trust  fund.  He  has  no 
claim  to  such  profits,  and  he  cannot  appropriate  them  to  his 
individual  use. 

When  such  profits  were  made  by  the  administrator,  and 
became  assets  in  his  hands,  they  were  liable  to  distribution, 
precisely  as  any  other  funds  of  the  estate.  They  could  only  be 
appropriated  to  the  payment  of  claims  allowed  against  the  estate, 
and  in  the  order  and  in  the  mode  prescribed  by  the  statute ;  or 
if  any  thing  remained  after  paying  the  debts,  be  distributed  in 
the  same  manner  as  if  the  surplus  had  been  derived  from  any 
other  source.  When  assets  ain^  thus  acquired,  they  are  not  dis- 
tinguishable from  other  general  funds  of  the  estate,  and  are 
subject  to  the  same  legal  anrl  equitable  rules,  in  their  appropri- 
ation. 

The  question  is  then  presented,  whether  the  defendant  in 
error  has  shown  himself  entitled,  either  \\\  law  or  equity,  to  any 
portion  of  this  fund.     The  bill  fails  to  allege,  and  the  proof  to 
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show,  that  lie  has  ever  presented  his  claim,  and  had  it  allowed 
against  the  estate.  And  it  does  appear  that  more  than  two 
years  had  expu-ed  since  the  grant  of  letters  of  administration, 
and  before  the  exhibition  of  his  bill.  This  being  the  case,  his 
claim  is  barred,  by  the  115th  section  of  the  statute  of  "Wills 
(Scates'  Comp.  1206),  from  a  jpro  rata  participation  with  the 
other  creditors  in  the  general  assets  of  the  estate.  To  have 
entitled  himself  to  that  benefit,  he  should  have  filed,  and  had 
his  claim  allowed  within  the  limited  period.  ]N"or  can  he  have 
any  benefit  of  subsequently  discovered  assets,  after  filing  the 
inventory  and  sale  bill,  as  his  claim  has  never  been  exhibited 
and  allowed.  And  even  if  this  fund  was  of  this  latter  character 
of  assets,  which  does  not  appear  from  the  evidence,  defendant 
in  error  can  have  no  claun  to  any  portion  of  this  fund.  Equity 
follows  the  law,  and  when  this  claim  became  barred  by  the 
statute,  a  court  of  equity  could  not  afford  relief  any  more  than 
could  a  court  of  law.  The  claim  is  as  effectually  barred  in  the 
one  com't  as  in  the  other.  The  defendant  in  error,  having 
failed  to  show  by  the  allegations  in  his  bill,  or  by  the  proofs  in 
the  case,  that  he  is  entitled  to  any  relief,  the  decree  of  the  court 
below  must  be  reversed,  and  the  bill  dismissed. 

Decree  reversed. 


Edward  L.  Howett 

V. 

James  Mojstical. 

[ORIG.   ED.,  PAGE   122.] 

1.  Arbitration  and  award — effect  on  original  cause  of  action  —  ea- 
tinguisTiinent  —  merger.  Where  an  award  does  not  change  the  original 
liability,  or  require  any  new  or  collateral  thing  to  be  done,  but  only  ascer- 
tains the  sum  due  on  a  mortgage  and  extends  the  time  of  payment,  the 
original  cause  of  action  will  not  be  extinguislied,  but  the  mortgage  may  be 
foreclosed, 

2.  It  seems  if  no  new  duty  or  right  be  created  by  an  award,  and  no 
change  of  liability  thereby,  there  is  no  merger  of  the  original  cause  of 
action,  and  the  party  may  have  his  remedy  either  upon  the  original  cause 
of  action  or  upon  the  award. 

3.  The  modern  doctrine  seems  to  be  that  if  an  action  is  brought  for  a 
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debt,  either  in  assumpsit  or  debt,  an  award  respecting  the  claim,  ascertain- 
ing its  amount  and  directing  payment,  cannot  be  pleaded  in  bar,  without 
alleging  performance. 

4.  But  since  it  has  been  decided  that  assumpsit  lies  upon  an  award  under 
a  submission  not  under  seal,  it  has  been  held  that  whenever  the  award 
gives  a  new  duty  in  lieu  of  the  former,  or  awards  any  collateral  matter  in 
satisfaction  of  the  original  cause  of  action,  it  may  be  pleaded  in  bar  with- 
out any  averment  of  performance. 

Wkit  of  Error  to  the  Circuit  Court  of  Clay  county. 

This  was  a  bill  in  chancery,  by  Edward  L.  Howett  against 
James  Monical,  to  foreclose  a  mortgage. 

The  bill  set  out  the  note  and  mortgage,  and  alleged  that,  on 
June  10, 1859,  the  parties  submitted  all  their  matters,  including 
their  partnership  and  individual  dealings,  to  arbitration ;  that, 
among  other  things,  the  arbitrators  awarded  as  follows : 

"  We  further  award  that  the  said  James  Monical  shall  pay 
and  discharge  the  said  note  and  mortgage  to  the  said  Howett^ 
on  the  first  day  of  October,  1859,  fully  and  completely,  accord- 
ing to  their  tenor  and  effect ;"  and  that  such  time  had  elapsed, 
and  the  non-payment  of  the  note  and  mortgage. 

The  court  below  sustained  a  demurrer  to  the  bill,  and  dis- 
missed the  same,  which  is  assigned  for  error. 

Mr.  Edwin  Beech  er,  for  the  plaintiff  in  error. 

Mr.  W.  B.  Cooper,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 
That  courts  will  not  aid  attempts  to  try  over  again  matters 
once  tried  and  determined  by  a  tribunal  chosen  by  the  parties 
in  conformity  to  their  mutual  agreement,  seems  to  be  the  foun- 
dation for  the  rule  here  insisted  upon,  that  an  award  merges 
the  original  cause  of  action,  leaving  no  other  remedy  but  by 
an  action  on  the  award.  So  it  is  where  a  judgment  of  a  court 
has  been  had  on  a  cause  of  action,  tliat  cause  can  never  again 
be  tried,  but  the  remedy  is  on  the  judgment  alone.  The  reason 
is,  that  by  a  judgment  or  by  an  award,  new  duties  or  rights  are 
created,  changing  the  original  liability;  It  would  seem,  there- 
fore, if  no  new  duty  or  i-ight  be  created  by  an  award,  and  no 
change  of  liability  thereby,  there  would  be  no  merger  of  the 
original  cause  of  action,  and  the  party  might  select  either 
remedy.  And  tliis  seems  to  be  the  doctrine  of  the  books  and 
of  the  cases  cited.     It  was  formerly  considered  that  when  the 
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submission  was  not  under  seal,  no  action  could  be  maintained 
on  an  award  dii'ecting  the  doing  any  thing  but  the  payment  of 
money,  for  a  plaintiff  had  no  means  of  compelling  perform- 
ance, and  such  an  award  was  therefore  no  bar  to  an  action  for 
the  original  matters  in  dispute  until  the  defendant  had  per- 
formed what  the  award  directed.  But  since  it  has  been  deci- 
ded that  an  action  of  assumpsit  lies  on  the  award  under  such  a 
submission,  it  has  been  held  that  whenever  the  award  gives  a 
new  duty  in  lieu  of  the  former,  or  awards  any  collateral  matter 
in  satisfaction  of  the  debt  or  grievance,  it  may  be  pleaded  in 
bar  without  any  averment  of  performance. 

Kussel,  in  his  treatise  on  Arbitration,  says  that  the  modem 
doctrine  seems  to  be,  if  an  action  be  brought  for  a  debt,  whether 
the  form  be  debt  or  assumpsit,  an  award  respecting  the  claim, 
ascertaining  the  amount  of  the  debt  and  directing  payment, 
cannot  be  pleaded  in  bar  to  the  action  without  alleging  per- 
formance, for  the  money  until  paid  is  due  in  respect  of  the 
original  debt.  Russel  on  Power  and  Duty  of  Arbitrators,  etc., 
367. 

But,  he  says,  if  the  claim  be  of  a  different  nature,  as  for 
example,  to  have  goods  delivered,  and  the  award  direct  pay- 
ment in  satisfaction  of  the  demand,  the  right  to  have  the  goods 
seems  to  be  gone,  and  the  only  right  remaining  is  the  substitu- 
ted right  to  have  the  money  awarded. 

So  if  the  demand  be  for  a  debt,  and  the  award  direct  not 
payment  in  money  but  payment  in  a  collateral  way,  as  by  de- 
livery of  goods  or  performance  of  work,  it  seems  the  right  to 
have  payment  in  money  is  extinguished.  Freeman  v.  Ber- 
no/rd,  1  Salkeld,  69 ;  Armstrong  v.  Newton^  11  Johns.  189 ; 
Brazell  v.  Isham,  1  E.  D.  Smith,  437. 

Here  the  award  did  not  change  the  original  liability  under 
the  mortgage,  nor  award  any  new  or  collateral  things  to  be 
done,  but  only  ascertained  the  sum  due  on  the  mortgage  and 
extended  the  time  of  payment,  and  did  not,  therefore,  extin- 
guish the  original  cause  of  action. 

As  to  the  equity  of  the  case,  it  seems  clearly  with  the  plain- 
tiff. The  fund  exists  out  of  which  the  money  was  to  be  made, 
and  the  arbitrators  award  that  it  shall  be  paid  out  of  it  at  a 
certain  time.     About  this,  there  was  no  dispute  or  controversy 
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between  the  parties.  It  is  more  concordant  to  the  principles 
of  equity  that  this  fund  should  be  resorted  to,  rather  than  the 
property  of  the  securities  on  the  bond  of  submission,  who 
might  be  unable  to  reimburse  themselves  out  of  other  property 
of  the  defendant.  The  justice  and  law  of  the  case  is  mani- 
festly with  the  plaintiff.  The  decree  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Decree  reversed. 


The  Ohio  and  Mississippi  Raileoad  CoMPAinr 

V. 

Eppeeson  W.  Beown. 

[grig.    ED.,  PAGE  124.] 

New  trial — on  finding  from  the  emdence.  Where  there  is  evidence 
tending  to  prove  the  issues  as  found,  and  the  finding  is  not  clearly  against 
the  weight  of  evidence,  the  verdict  of  the  jury  will  not  be  disturbed. 

Appeal  from  the  Circuit  Court  of  Marion  county. 

This  was  an  action  on  the  case,  by  the  appellee  against  the 
appellant,  to  recover  damages  for  stock  killed. 

The  declaration  alleged  that  five  head  of  stock  of  the  plain- 
tiff were  killed  on  defendant's  road  by  its  cars,  and  proceeded 
under  the  statute,  for  a  neglect  of  the  defendant  to  fence  its 
track.  A  trial  was  had  resulting  in  a  verdict  and  judgment  ia 
favor  of  the  plaintiff  for  $735,  the  court  overruling  defeudant'a 
motions  for  new  trial  and  in  arrest  of  judgment. 

Ml'.  Wm.  Homes,  for  the  appellant. 

Mr.  Silas  L.  Bryan,  for  the  appellee. 

Mr.  Justice  Walkek  delivered  the  opinion  of  the  Court : 
This  record  only  presents  questions  of  fact,  for  our  deter- 
mination. It  is  urged  that  the  evidence  fails  to  show  that  the 
animals  were  killed,  or  if  so,  that  it  was  by  the  appellants.  The 
evidence  is  not  clear  and  conclusive  to  establish  these  facts,  yet 
does  tend  to  prove  each  of  them.  And  whilst  we  are  not  pre- 
pared to  hold  that  we  should  have  disturbed  the  verdict,  had 
the  finding  been  different,  yet  there  was  evidence  to  sustain  the 
verdict.     The  finding  is  not  so  clearly  against  the  weight  of 
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evidence  as  to  require  tliat  it  should  be  disturbed.  These 
questions  were  fairly  presented  to  the  jury,  and  they,  acting 
within  their  province,  have  found  the  facts,  and  we  are  not 
inclined  to  disturb  their  verdict. 

The  instructions,  as  they  were  given,  announced  the  law  cor- 
rectly, and  we  cannot  perceive  that  they  were  calculated  to  mis- 
lead the  jury.  Nor  can  we  perceive  any  error  in  this  record, 
for  which  the  judgment  of  the  court  below  should  be  reversed, 
and  therefore  it  must  be  affirmed. 

Judgment  affi/rm^d 


William  Sim 

V. 

Samuel  Feank. 

[OKIG.  BD.,  PAGE  135.] 


1.  Foreign  judgment  —  void  if  no  jurisdiction  over  person.  A  judgment 
rendered  in  a  sister  State,  when  the  defendant  has  not  been  served  with 
process,  or  entered  any  appearance  by  attorney  or  otherwise,  is  a  nullity, 
and  will  not  be  enforced  in  this  State. 

2.  Conflict  op  laws — foreign  statute  authorizing  judgment  loithout  ser- 
vice or  appearance.  If  statutes  authorizing  judgment  without  appearance, 
or  actual  or  constructive  notice,  can  have  force  upon  the  citizens  of  the 
States  where  they  are  passed,  they  cannot  bind  citizens  of  another  State, 

Weii  of  Ekkor  to  the  Circuit  Court  of  Clinton  county ;  the 
Hon.  H.  K.  S.  O'Melvenet,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  Samuel  Frank  against 
"WiUiam  Sim,  upon  the  record  of  a  judgment  rendered  in  the 
District  Court  of  Philadelphia,  in  the  State  of  Pennsylvania. 
The  following  is  a  copy  of  the  transcript : 

"  Sahukl  Frank,  assignee  of  William  Primrose,)       D.  S.  B. 

V.  [  June  7,  1857. 

William  Sm.  )      No.  396. 

"  Judgment  entered  on  bond  and  warrant  of  attorney,  dated  October  16, 
1855,  for  $4,000,  conditioned  for  the  payment  of  $2,000,  in  one  year  from 
the  date  thereof,  together  with  lawful  interest,  to  be  paid  half-yearly,  for 
the  same.    July  21, 1857.    Judgment." 

The  record  showed  the  filing  of  a  power  of  attorney  on  the 
same  day,  purporting  to  be  executed  by  Sim,  and  directed  to 
John  C.  Mitchell,  or  any  attorney  of  the  court  of  common  pleas, 
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at  Philadelphia,  in  the  county  of  Philadelphia  and  State  of 
Pennsylvania,  or  of  any  other  court  there  or  elsewhere,  reciting 
the  indebtedness  of  Sim  by  the  bond,  and  providing,  if  the 
same  was  not  paid,  that  such  attorney  might  confess  judgment 
for  the  same  in  favor  of  Primrose,  or  his  assignee,  etc. ;  also  an 
assignment  of  the  power  of  attorney  to  Frank  by  Primrose, 
after  which  the  record  proceeds  as  follows : 

"  And  now,  July  21st,  1857,  judgment.  Whereupon  it  is 
considered  by  our  said  court  that  said  plaintiff  do  recover  from 
the  said  defendant  the  sum  of  f om'  thousand  dollars ;  also  the 
farther  sum  of  seven  dollars  and  seventy-live  cents,  for  his  costs 
and  charges,  by  him  about  his  suit  in  that  behalf  expended, 
whereof  the  said  defendant  is  convicted,  as  appears  of  record, 
etc. ;  and  the  said  defendant,  in  mercy,"  etc. 

The  defendant  filed  three  pleas :  1.  iT?^^  tiel  record.  2.  That 
when  the  supposed  judgment  was  rendered,  the  defendant  was, 
and  for  a  long  time  before  and  ever  since  had  been,  a  resident 
and  citizen  of  the  State  of  Illinois,  nor  was  he  at  the  rendition 
of  said  judgment  in  the  State  of  Pennsylvania,  nor  was  he 
served  with  any  process  or  any  notice,  actual  or  constructive, 
nor  did  he,  in  person  or  by  attorney,  enter  his  appearance  in 
said  cause,  and  that  the  said  court  therefore  had  no  jurisdiction 
of  his  person,  etc.  3.  That  before  the  rendition  of  said  judg- 
ment, the  defendant  paid  the  plaintiff  the  sum  mentioned  in 
said  power  of  attorney,  except  $1,000 ;  that  after  defendant 
removed  from  the  State  of  Pennsylvania,  and  became  a  resident 
of  the  State  of  Illinois,  the  said  Frank,  with  full  knowledge  of 
the  facts,  and  to  defraud  defendant,  went  into  the  said  court 
and  filed  said  power  of  attorney,  and  caused  and  procm-ed  the 
entiy  of  said  judgment  for  the  whole  sum  of  $4,000  debt,  and 
$7.75  costs,  without  the  appearance  of  the  defendant  being 
entered  in  person  or  by  attorney,  etc. 

The  plaintiff  replied  to  the  second  plea :  1.  That  the  appear- 
ance of  the  defendant  was  entered  in  the  cause  by  an  attorney 
of  tlie  court,  lawfully  authorized  by  the  defendant,  etc.  2.  That 
the  appearance  of  the  defendant  was  t'litered  in  the  cause  by 
John  C.  Mitchell,  an  attorney  duly  autiiorized  by  the  defendant 
to  appear  for  hun,  etc.  3.  The  third  replication  was  in  sub- 
stance the  same  as  the  second. 
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To  the  third  plea  the  plaintiff  replied  that  the  judgment  was 
obtained  fairly,  and  not  bj  fraud,  as  alleged,  etc. 

The  cause  was  tried  by  the  court,  by  consent,  without  a  jury. 
The  defendant  objected  to  the  admission  in  evidence  of  the 
transcript  of  the  record,  but  the  court  overruled  the  objection 
and  rendered  judgment  in  favor  of  the  plaintiff,  and  against 
the  defendant,  for  $4,000  debt,  to  be  discharged  upon  the  pay- 
ment of  $2,000  damages  and  Interest  from  the  date  of  the  judg- 
ment, and  costs  of  suit. 

Mr.  Wm.  H.  Undekwood,  for  the  plaintiff^  in  error. 

Mr.  B.  Bond,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 
There  is  no  intimation  in  this  record,  nor  was  it  claimed  upon 
the  argument,  that  the  defendant  was  served  with  process  in 
Pennsylvania,  or  that  any  appearance  was  entered  for  him  in 
the  court  where  the  judgment  was  rendered,  by  any  attorney 
of  the  court,  or  any  other  person.  But  it  is  said  that  there  is 
a  statute  in  that  State  authorizing  the  prothonotary  to  enter  up 
judgment,  without  any  appearance  for  the  defendant,  but  upon 
the  mere  filing  of  the  warrant  of  attorney,  and  an  affidavit  of 
its  genuineness.  Such  a  statute  can  only  be  binding  upon  citi- 
zens of  that  State,  while  Sim  was  a  citizen  of  Illinois,  at  the 
time  the  judgment  was  rendered.  Since  the  eases  of  Bimeler 
V.  Dawson^  4  Scam.  536,  and  Smith  v.  Smith,  17  111.  482,  the 
law  has  been  too  well  settled  to  admit  of  discussion,  that  notice 
to  the  defendant,  or  appearance  by  him,  can  alone  give  the  court 
jurisdiction  of  the  person  of  a  defendant,  and  without  such  juris- 
diction, every  judgment  must  be  a  nullity.  If  statutes  author- 
izing a  judgment  without  appearance,  or  actual  or  constructive 
Dotice,  can  have  force  upon  the  citizens  of  the  States  where  they 
are  passed,  they  cannot  bind  citizens  of  another  State.  Such 
judgments,  as  to  them,  are  void.  The  judgment  must  be  re- 
versed, and  the  cause  remanded. 

Judgment  reversed. 
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EbEITEZEE   Z.    E.YAN 
V, 

OuvEE  C.  Yakxandingham  et  cd, 

[OBIO.  BD.,  PAGE  128.] 

1.  Pleadino — replication  must  not  negative  a  negative  allegation  in  plea, 
A  demurrer  is  properly  sustained  to  a  replication  wMch  attempts  to  throw 
upon  the  defendant  the  proof  of  a  negative,  and  seeks  to  traverse  a  negative 
by  a  negative.  A  traverse  should  always  be  upon  some  affirmative  matter 
and  not  seek  to  put  in  issue  a  negative  allegation. 

3.  Same — right  to  rejoin  dovMe.  Where  more  than  one  rejoinder  is  filed 
without  leave  of  the  court  as  the  statute  requires,  all,  except  the  first,  may 
be  treated  as  if  never  filed ;  but  where  they  are  demurred  to  and  considered 
by  the  court,  this  will  be  held  an  affirmance  of  the  right  to  file  them. 

8.  Same  —  carrying  demurrer  back.  When  a  plea  is  bad,  presenting  no 
defense,  a  demurrer  to  a  replication  to  such  plea  should  be  carried  back 
and  sustained  to  the  plea. 

4.  Same — plea  should  allege  all  the  facts  necessary  to  a  defense.  Under 
the  act  of  1844-5,  in  respect  to  closing  the  affairs  of  the  Bank  of  Illinois, 
and  providing  that  notes  given  on  a  subscription  to  the  stock  of  the  bank 
should  not  be  collected  unless  the  other  assets  of  the  bank  were  exhausted, 
or  unless  the  interests  of  the  creditors  of  the  bank  required  their  collec- 
tion, it  was  h^ld,  that  a  plea  in  an  action  on  such  a  note,  which  simply 
averred  that  the  note  sued  on  was  of  the  character  of  the  notes  mentioned 
in  the  act,  that  is,  a  stock  note,  was  not  sufficient,  but  something  more 
should  have  been  alleged  to  bring  the  case  within  the  statute. 

Appeal  from  the  Circuit  Court  of  Gallatin  county ;  the  Hon. 
Wesley  Sloan,  Judge,  presiding. 

This  was  an  action  of  debt,  by  Ebenezer  Z.  Ryan,  surviving 
assignee  of  the  Bank  of  Illinois,  against  Oliver  0.  Yanlanding- 
ham,  upon  two  promissory  notes  of  $2,000  each,  given  for  sub- 
scription to  stock. 

The  plaintiff  recovered,  and  the  judgment  was  reversed  by 
this  court.  (See  IT  111.  25.)  Before  the  case  was  again  disposed 
of,  the  defendant  died,  and  his  heirs,  the  present  appellees,  were 
made  defendants. 

The  following  is  a  history  of  the  pleadings  made  subsequent 
to  the  remanding  of  the  case. 

To  plea  8,  the  defendant  in  his  lifetime  filed  a  repHcation, 
which  on  demurrer  thereto  was  afterwards  withdrawn,  and  a 
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new  one  filed  in  June,  1859,  a  copy  of  which  appears  in  the 
opinion.  The  plaintiff  afterwards  filed  a  second  replication  to 
this  plea,  containing  the  same  admissions  as  the  first,  and  con- 
cluding : 

"  That  at  the  time  of  the  commencement  of  said  suit,  the 
said  assignees  were  liable  to  pay  to  the  State  of  Illinois  $295,000 
of  State  liabilities,  for  State  stock  in  the  said  bank ;  also  the  sum 
of  $20,000,  in  State  liabilities,  forfeited  to  the  State  by  reason 
of  the  non-payment  of  the  said  sum  of  $295,000 ;  and  said 
assignees  were  also  liable  to  pay  to  the  holders  of  the  bills  and 
certificates  of  said  bank,  the  sum  of  $30,000,  remaining  unre- 
deemed, and  that  the  interest  of  the  creditors  of  said  bank 
required  the  collection  of  said  stock  notes ;  all  of  which  the 
plaintiff  is  ready  to  verify,"  etc. 

The  defendant  demurred  to  both  these  replications,  which 
demurrer  the  court  sustained.  The  plaintiff,  by  leave,  amended 
his  second  replication,  which,  after  the  same  admission  as  in 
the  first,  is  as  follows  : 

"  That  at  the  time  of  the  commencement  of  this  suit  there 
was  due  to  the  State  of  Illinois,  which  the  said  assignees  were 
required  to  pay,  the  sum  of  $295,000  of  State  liabilities ;  also 
the  sum  of  $20,000,  of  State  habilities  forfeited  to  the  State,  by 
reason  of  the  non-payment  of  said  $295,000 ;  that  there  was 
also  outstanding  and  unredeemed,  the  bills  and  certificates  of 
said  bank,  to  the  amount  of  $34,000,  which  the  said  assignees 
were  bound  to  redeem,  and  that  the  assets  of  said  bank  had 
been  exhausted  in  paying  the  liabilities  of  said  bank,  by  said 
assignees,  except  the  amount  of  $100,000,  so  that  the  interest 
of  the  creditors  of  said  bank  required  the  collection  of  said  stock 
notes ; "  concluding  in  the  usual  form. 

The  defendants  demurred  to  this  rephcation,  but  the  court 
overruled  the  same,  and  thereupon  the  defendants  filed  three 
rejoinders  thereto,  substantially  as  follows :  1.  Traversing  the 
allegations  of  the  replication.  2.  Denying  "that  all  of  the 
assets  of  the  bank,  except  $100,000,  had  been  exhausted  in 
paying  liabilities  of  the  bank  by  the  assignees,  as  alleged."  3. 
Admitting  the  allegations  of  the  replication,  and  alleging,  "  that 
at  the  time  of  the  commencement  of  this  suit  there  was  due  to 
the  plaintiff  and  Albert  C.  Caldwell,  as  such  assignees,  upon 
15 — 25th  III. 
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stock  notes  given  upon  original  subscription  to  the  capital  stock 
of  said  bank,  the  sum  of  $500,000,  so  that  the  interest  of  the 
creditors  of  said  bank  did  not  require  the  collection  of  the  whole 
amount  of  said  notes  sued  on  herein,  and  this  they  are  ready  to 
verify,"  etc. 

The  plaintiff  demm-red  to  the  two  last  rejoinders,  which  the 
court  overruled. 

•The  twentieth  plea,  filed  in  June,  1859,  by  leave  of  court, 
alleged,  "  that  both  of  the  notes  in  the  said  declaration  men- 
tioned, were  executed  by  the  said  O.  C  Yanlandingham  (since 
deceased),  upon  his  subscription  to  the  capital  stock  of  said 
Bank  of  Illinois,  and  for  no  other  purpose  or  consideration,  and 
that  said  notes  were,  and  are,  what  are  called  and  denominated 
*  stock  notes '  of  said  bank,  and  this  they  are  ready  to  verify,"  etc. 

The  plaintiff  filed  two  replications  to  this  plea :  1.  After  ad- 
mitting that  the  notes  were  given  on  subscription  to  the  capital 
stock  of  the  bank,  and  that  they  were  stock  notes,  and  then 
alleging,  "  that  the  interest  of  the  creditors  of  the  bank  require 
the  collection  of  the  whole  amount  of  said  notes,"  etc.,  conclud- 
ing to  the  country.  2.  After  the  same  admission  as  in  the 
first,  alleging,  "  that  the  balance  of  $295,000  of  State  stocks  in 
said  bank  has  not  been  paid  by  the  assignees  to  the  State,  nor 
have  tliey  paid  the  State  the  smn  of  twenty  thousand  dollars  in 
State  liabilities  forfeited  to  the  State  by  reason  of  the  non-pay- 
ment of  said  sum  of  $295,000,  as  required  by  law,"  etc.,  con- 
cluding to  the  country. 

The  defendants  demurred  to  each  of  these  replications  and 
the  com*t  overruled  the  same  as  to  the  first  replication,  and  sus- 
tained it  as  to  the  second. 

The  plaintiff  abiding  his  demurrer  to  the  second  and  third 
rejoinder  of  the  defendants  to  his  second  amended  replication 
to  the  defendants'  eighth  plea,  the  court  rendered  judgment  in 
bar  of  the  action,  and  the  plaintiff  appealed,  assigning  as  error 
the  action  of  the  court  in  respect  to  the  several  demurrers  to 
the  pleadings,  and  in  not  carrying  back  and  sustaining  the  de- 
murrer to  the  twentieth  plea,  and  in  permitting  three  rejoindei'S 
to  one  j-eplication. 

Mr.  "William  Thomas,  for  the  appellant. 

Mr.  W.  H.  Underwood,  for  the  appellees. 
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Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 

The  pleadings  in  the  case  are  quite  voluminous,  but  the  con- 
troversy arising  upon  them  can  be  properly  narrowed  down  to 
the  consideration  of  the  sufficiency  of  the  eighth  and  twentieth 
pleas. 

The  eighth  plea  has  been  decided  by  this  com-t  to  be  good. 
VanlandinghaTTh  v.  Byan,  11  111.  25.  It  avers,  in  substance, 
that  both  the  notes  sued  on  were  executed  by  the  defendant 
upon  his  subscription  to  the  capital  stock  of  the  Bank  of  Illi- 
nois, and  for  no  other  poi-pose  or  consideration,  and  says  that 
Eaid  notes  were  and  are  what  are  called  "  stock  notes  "  of  said 
bank,  and  avers  that  at  the  time  of  the  commencement  of  this 
suit,  there  were  no  debts  or  causes  of  action  existing  against  the 
president,  directors  and  company  of  the  said  Bank  of  Illinois, 
nor  against  the  assignees  thereof ;  concluding  with  a  verifica- 
tion. 

The  first  replication  to  this  plea  is  as  follows  :  The  plaintiff 
says  that  true  it  is,  that  both  of  said  promissory  notes,  in  the 
declaration  mentioned,  were  executed  by  said  O.  C.  Yanlan- 
dingham  upon  his  subscription  to  the  capital  stock  of  said  bank, 
and  that  said  notes  were  and  are  what  are  called  and  denomi- 
nated "  stock  notes  "  of  said  bank,  yet  it  is  not  true  that  at  the 
time  of  the  commencement  of  this  suit,  there  were  no  debts  or 
causes  of  action  existing  against  the  president,  directors,  etc.,  of 
said  Bank  of  Illinois,  nor  against  the  assignees  thereof,  as  in 
said  plea  is  alleged,  and  of  this  he  prays  an  inquiry  by  the 
country. 

We  think  the  demurrer  was  properly  sustained  to  this  repli- 
cation, for  the  reason  that  it  attempts  to  throw  upon  the  defend- 
ant the  proof  of  a  negative,  and  seeks  to  traverse  a  negative  by 
a  negative,  which  is  not  legitimate  pleading.  A  traverse  shoiild 
always  be  upon  some  affirmative  matter,  and  not  seek  to  put  in 
issue  a  negative  allegation.  1  Ch.  PI.  613.  The  facts  are  pre- 
sumed to  be  within  the  knowledge  of  the  plaintiff,  and  he 
should  have  replied  specially,  that  there  were  existing  liabilities 
and  indebtedness  on  the  part  of  the  bank  rendering  it  necessary 
to  collect  these  stock  notes. 

These  requirements  are  met  by  the  second  replication,  to 
which  there  were  three  separate  rejoinders,  without  any  special 
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leave  of  the  court,  as  the  statute  requires.  This,  of  itself,  would 
dispose  of  all  but  the  first  rejoinder,  for  the  others  being  filed 
without  leave,  are  as  if  never  filed,  and  not  properly  before  the 
court.  The  plaintiff's  demurrer  to  these  rejoinders,  however, 
having  been  entertained  by  the  com-t,  we  will  consider  that  as 
affirming  the  right  to  file  them,  and  as  equivalent  to  special 
leave.  The  demurrer  to  all  the  rejoinders  was  overruled.  We 
think  it  should  have  been  sustained  to  the  second  and  third,  for 
the  reason  that  the  second  rejoinder  does  not  go  far  enough,  nor 
answer  the  last  allegation  in  the  replication  that  the  interests  of 
the  creditors  of  the  bank  required  the  collection  of  the  stock 
notes.  And  the  third  is  defective,  as  it  is  not  responsive  to 
any  allegation  in  the  replication,  and  does  not  fortify  and  sus- 
tain the  plea.  Nor  does  it  follow,  because  there  were  five  hun- 
dred thousand  dollars  of  stock  notes  due,  it  was  not  necessary 
to  sue  and  recover  a  judgment  upon  the  notes  in  suit. 

The  twentieth  plea  we  deem  bad,  for  the  reason  that  no 
defense  to  this  action  could  be  made  of  the  simple  fact  that  the 
notes  were  stock  notes.  Something  more  should  be  alleged  to 
bring  the  case  within  the  ninth  section  of  the  act  of  1845. 
Acts  of  1844-5,  page  246. 

The  demurrer  to  the  rephcation  to  this  plea  should  have  been 
carried  back  to  the  plea  and  sustained  as  to  the  plea,  as  it  pre- 
sents no  sufficient  defense. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Hiram  Blankenship  et  al. 

V. 

John  M,  Stout. 

[grig.  ED.,  PAGE  182.] 

Infant  —  time  allowed  for  disaffirming  conveyance.  Where  a  party,  dur- 
ing infancy,  lias  executed  a  conveyance  of  his  real  estate,  he  must,  if  he 
wishes  to  disatfirm  the  same,  do  so  within  a  reasonable  time  after  attaining 
his  majority,  and  three  years  is  held  a  reasonable  time. 

Writ  of  Ekrob  to  the  Circuit  Court  of  Marion  county. 
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This  was  a  bill  in  chancery,  by  John  M.  Stout  against  Hiram 
Blankenship  and  others,  to  avoid  a  deed  for  real  estate,  made 
dm-ing  infancy. 

The  bill  alleges  that  on  October  4, 1854,  the  complainant  was 
the  owner  in  fee  simple  of  the  S.  E.  qr.  sec.  20,  T.  1  K.,  K.  4  E., 
in  Marion  county,  and  a  minor,  under  the  age  of  twenty  years, 
sold  and  conveyed  the  same  to  Spencer  Blankenship,  the  ances- 
tor of  the  defendants,  for  $40,  when  it  was  worth  $4  per  acre ; 
that  said  Blankenship  knew  at  the  time  of  his.  Stout's,  minority, 
and  by  deception  and  fraud  as  to  the  location  of  the  land, 
induced  the  complainant  to  make  the  conveyance,  and  that  said 
Blankenship  died  March  20,  1856,  leaving  Hiram  Blankenship 
and  the  other  defendants  his  only  heirs,  and  prayed  for  the 
cancellation  of  the  deed  and  for  an  account  of  rents  and 
profits,  etc. 

On  a  hearing  upon  the  pleadings  and  proofs,  the  court  below 
decreed  the  relief  sought,  and  directed  the  master  in  chancery 
to  make  the  complainant  a  warranty  deed  for  the  land. 

Mr.  Silas  L.  Bkyajst,  for  the  plaintiffs  in  error. 

Messrs.  Stoker  &  Willaed,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 
It  is  of  the  greatest  importance  that  the  common  assurances 
of  the  country  be  rendered  as  certain  as  possible.  Purchasers 
should  be  able  to  know,  after  ascertaining  the  facts,  whether 
they  can  purchase  a  good  title  or  not.  While  this  certainly 
may  not,  in  all  cases,  be  attainable,  courts  should  ever  have  this 
end  in  view,  in  laying  down  rules  for  the  government  of  titles. 
This  end  is  essentially  promoted  by  fixing  a  definite  limit  with- 
in which  a  conveyance  made  by  an  infant  shall  be  repudiated 
after  he  attains  his  majority.  Although  the  tenth  section  of 
the  statute  of  conveyances  does  not,  in  terms,  apply  to  all  such 
cases,  yet  we  are  disposed  to  adopt  the  limitation  there  pre- 
scribed for  the  bringing  of  an  action  by  an  infant,  after  he 
attains  his  majority,  as  a  reasonable  time  within  which  he  shall 
repudiate  a  conveyance  of  real  estate,  executed  by  him  while 
an  infant.  This  would  require  him  to  disafiirm  the  conveyance 
within  three  years  after  he  arrived  at  the  age  of  twenty-one 
years,  and  the  only  question  remaining  is,  whether  this  bill  was 
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brought  within  that  period,  for  there  is  no  pretense  of  any  act 
of  disaffirmance  before  the  bill  was  filed. 

The  complainant's  mother  first  testified  that  he  would  bo 
twenty-five  years  of  age  on  the  29th'  day  of  September,  1859, 
which  fixed  the  date  of  his  birth  on  the  29th  of  September, 
1834.  Subsequently,  the  family  record  was  produced  by  Mrs. 
White,  complainant's  sister,  which  is  shown  to  be  in  the  hand- 
writing of  his  father,  who  was  dead  at  the  time  the  first  depo- 
sition was  taken,  but  at  what  time  he  died  is  not  shown.  This 
record  shows  that  the  complainant  was  not  born  till  the  19  th  of 
September,  1835.  His  mother  then  corrects  her  first  deposi- 
tion, and  testifies  that  he  was  born  on  the  daj^  stated  in  the 
record;  and  so  the  court  found  the  fact  to  be.  We  concur 
with  the  cu'cuit  court  in  its  finding.  According  to  this  finding, 
the  three  years  had  not  expired  when  the  bill  was  filed,  and 
consequently  the  complainant  had  a  right  to  disaffirm  the  con- 
veyance. 

The  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 


Jo  Robinson  et  al. 

V. 

John  Moore. 

[grig.   ED.,  PAGE   135.] 

1.  County  seat  —  location  of,  cannot  he  decided  in  a  collateral  proceeding , 
The  question  of  the  location  of  a  county  seat  cannot  be  tried  in  a  collateral 
proceeding,  but  only  on  a  direct  proceeding  for  that  purpose. 

2.  Judgment  —  not  void  ichere  court  is  mistaken  as  to  the  true  county  seat. 
The  fact  that  the  Circuit  Court  is  mistaken  in  its  conclusions  as  to  which 
of  two  places  is  the  legal  county  seat,  and  holds  court  at  the  wrong  place, 
will  not  render  the  proceedings  and  judgments  nullities. 

3.  Appearance  —  cures  defects  in  summons.  Even  if  a  summons  \i 
tested  at  a  place  not  the  county  seat,  the  appearance  of  the  defendant, 
and  defending  the  action  on  the  merits,  will  cure  the  defect,  if  any. 

Appeal  from  the  Circuit  Court  of  Saline  county. 

This  was  an  action  by  John  Moore  against  the  appellante 
The  error  assigned  is  that  the  judgment  was  rendered  at  Har 
risburg,  instead  of  Raleigh,  the  county  seat  of  the  count_y. 
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Mr.  R.  S.  Nelson,  for  the  appellants. 

Mr.  Geeen  B.  Ratjm,  and  Mr.  I.  N.  Haynie,  for  the  appellee. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 

So  far  as  we  can  judge  from  the  manner  in  which  this  case 
has  been  presented,  we  suppose  it  is  the  purpose  of  the  appel- 
lants to  trj,  in  this  mode,  as  to  where  the  legal  county  seat  of 
Saline  county  is ;  for  the  only  complaint  is,  "  that  the  "judg- 
ment  was  rendered  at  Harrisburg,  and  not  at  Raleigh,  the  seat 
of  justice  of  said  county."  But  neither  of  the  facts  here  as- 
sumed is  shown  by  the  record.  There  is  not  one  word  in  the 
record  from  which  we  can  learn  where  the  court  was  held,  only 
that  it  was  in  the  county  of  Saline ;  nor  is  there  one  word  show- 
ing what  place  is  the  county  seat  of  that  county ;  nor  can  that 
question  be  settled  by  an  inspection  of  the  statutes  or  the  de- 
cisions of  this  court.  The  summons  was  tested  at  Harrisburg, 
but  even  if  that  was  void,  for  this  or  any  other  reason,  that 
would  not  help  the  case  for  the  appellants,  for  they  appeared, 
filed  a  plea  and  defended  the  action. 

But  beyond  all  this,  we  cannot  try  the  question  sought  to  be 
raised,  in  this  collateral  way.  Whenever  we  settle  that  ques- 
tion, it  must  be  on  a  direct  proceeding  for  that  purpose.  This 
may  be  a  question  of  great  doubt,  depending  upon  controverted 
facts ;  and  it  would  be  monstrous  indeed  to  hold,  that  if  the 
(3ircuit  judge  was  mistaken  in  his  conclusions,  as  to  which  place 
was  the  legal  county  seat,  all  his  judgments  were  therefore  void, 
and  all  his  proceedings  mere  nullities. 

Such  is  not  the  law,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


Isaac  H.  Ereissman' 

V. 

Cynthia  E.  Errissman. 

[grig.   ED.,  PAGE    136.] 

1.  Practice  —  separation  of  witnesses.  The  separation  of  witnessee  dur 
ing  their  examination  is  a  matter  of  discretion  with  the  court,  and  its  exer- 
cise will  not  be  reviewed. 
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2.  Chancery  —  tnal  without  replication  to  answer  to  amended  Mil.  Where 
no  replication  is  filed  to  an  answer  to  an  amended  bill,  there  is  no  issue  on 
it  to  be  tried  by  a  jury,  and  there  is  no  error  in  confining  the  evidence  to 
the  issue  on  the  original  bill. 

3.  Alimony — proper  decree  securing.  In  a  decree  for  alimony  on  bill  for 
divorce,  it  is  erroneous  to  perpetually  enjoin  the  defendant  from  selling  his 
property,  and  order  his  imprisonment  until  he  gives  bond  with  personal 
security  for  the  payment  of  the  sum  allowed.  The  decree  should  make 
the  alimony  a  lien  upon  the  defendant's  real  estate,  and  it  is  proper  to 
require  the  same  to  be  secured  by  mortgage,  and  continue  the  injunction  as 
to  the  sale  of  the  land  until  such  mortgage  is  given. 

Appeal  from  the  Circuit  Court  of  Marion  county  ;  the  Hon. 
H.  K.  S.  O'Melveney,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  the  appellee  against  the  appel- 
lant, for  a  divorce  and  alimony. 

The  ground  of  the  divorce  was  extreme  and  repeated  cruelty. 
The  bill  showed  that  the  defendant  was  the  owner  of  real  and 
personal  property,  which  it  prayed  he  might  be  enjoined  from 
disposing  of.  An  amended  bill  was  filed  charging  the  defend- 
ant with  adultery.  The  defendant  answered  both,  denying  the 
grounds  of  divorce,  but  no  replication  was  filed  to  the  answer 
to  the  amended  bill. 

The  cause  was  tried  before  a  jury  who  found  for  the  com- 
plainant, and  the  court  decreed  a  divorce,  and  required  the  de- 
fendant to  pay  the  complainant,  alimony  at  the  rate  of  $200  a 
year,  payable  quarterly,  so  long  as  the  complainant  remained 
unmarried.  The  decree  further  ordered  that  the  defendant  be 
taken  into  custod}'^  until  he  should  give  a  bond  in  the  penal  sum 
of  $1,500,  conditioned  for  the  pa_yment  of  tlie  alimony,  and  he 
was  perpetually  enjoined  from  selling  or  disposing  of  his  prop- 
erty, both  real  and  personal. 

Before  going  into  the  trial  the  defendant  moved  the  court 
that  the  witnesses  be  examined  separately  and  out  of  the  hear- 
ing of  each  other,  which  the  court  refused. 

Messrs.  Nelson  &  Partridge,  for  the  appellant. 

Messrs,  Tanner  &  Casey,  for  the  appellee. 

Mr.  Chief  Justice  Caton  delivered  tbo  o[»inion  of  the  Court : 

It  was  matter  of  disci-etion  with  tJie  circuit  com't,  whether 

the  complainant's  witnesHe>-  should  be  separated  during  their 

examination,  and  we  will  not  inquire  whether  that  discretioD 
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was  judiciously  exercised  or  not.  Nor  do  we  find  sufficient  in 
the  cross-examination  of  the  witness  Baker  to  require  us  to 
reverse  the  decree  on  that  account.  Admitting  that  the  court 
erred  in  refusing  to  allow  the  question  which  the  defendant  put 
to  Baker,  on  cross-examination,  to  be  answered,  and  it  could  not 
possibly  have  prejudiced  the  defendant.  Baker's  testimony  was 
confined  exclusively  to  the  matter  set  up  in  the  amended  bill, 
every  allegation  of  which  was  denied  by  the  defendant's  answer, 
to  which  there  was  not  any  replication.  That  left  no  issue  upon 
the  amended  bill,  and  consequently  it  was  not  before  the  jury 
for  trial.  The  only  issue  formed  was  upon  the  original  bill, 
and  only  of  the  matters  therein  charged,  did  tlie  jmy,  by  their 
verdict,  convict  the  defendant.  We  do  not  think  the  verdict 
of  the  jury  should  be  set  aside  or  disregarded  because  it  was 
not  supported  by  the  testimony.  The  testimony  was  to  a  con- 
siderable extent  conflicting,  and  much  depended  upon  the  cred- 
ibility of  several  of  the  witnesses.  In  such  a  case  particularly, 
we  appreciate  the  propriety  of  depending  much  on  the  judg- 
ment of  the  jury.  It  would  be  an  unprofitable  waste  of  time 
to  go  into  a  critical  examination  of  the  testimony.  It  is  sufficient 
that  we  state  the  conclusion  at  which  we  have  arrived  after  a 
careful  examination  of  the  record. 

Some  portions  of  the  decree  are  undoubtedly  erroneous. 
Instead  of  perpetually  enjoining  the  defendant  from  selling  any 
of  his  personal  or  real  estate,  and  also  imprisoning  him  until  he 
should  give  bond  and  personal  security  for  the  payment  of  the 
alimony  decreed  to  the  complainant,  the  decree  should  have 
made  the  alimony  a  lien  upon  the  land,  and  for  the  purpose  of 
better  giving  notice  of  the  lien,  it  would  have  been  very  proper 
to  have  required  the  defendant  to  have  given  a  mortgage  upon 
the  land  for  the  security  of  the  payment  of  the  alimony,  and 
only  continued  the  injunction  as  to  the  land  until  such  mort- 
gage should  have  been  executed,  acknowledged  and  delivered, 
and  so  much  of  the  decree  as  restrained  the  sale  of  the  personal 
property  was  erroneous. 

So  much  of  the  decree  as  made  the  injunction  perpetual  will 

be  reversed,  and  the  remainder  of  the  decree  will  be  affirmed, 

and  a  further  decree  will  be  entered  in  this  court,  making  the 

alimony  a  lien  upon  the  land  mentioned  in  the  decree,  and 

16 — 35th  III. 
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requiring  the  defendant  to  execute  a  mortgage  upon  the  lands 
mentioned  in  the  decree,  to  the  complainant,  duly  acknowl- 
edged and  delivered  to  the  clerk  of  this  court  for  the  First  Grand 
Division,  to  secure  the  payment  of  the  said  alimony,  and  that 
the  injunction  be  continued  as  to  said  lands  until  said  mortgage 
shall  be  delivered  to  the  said  clerk,  and  approved  by  him,  for 
the  benefit  of  said  complainant,  and  the  injunction  shall  stand 
dissolved.     Each  of  the  parties  will  pay  one-half  of  the  costs  of 

this  appeal. 

Decree  reversed  in  part. 


Isaac  Fitzgeerel 
1). 
Richard  Furgeson  et  al.  * 

[grig.  ED.,  PAGE   138.] 

Practice  —  witJidrawal  of  plea.  It  is  error  not  to  allow  a  defendant  to 
withdraw  a  plea  of  justification  in  an  action  for  slander. 

"Writ  of  Error  to  the  Circuit  Court  of  Clinton  county. 
.     This  was  an  action  on  the  case  for  slander,   brought   by 
Richard  Furgeson  and  Frances  Furgeson  against  Isaac  Fitz- 
gerrel. 

The  defendant  filed  only  one  plea,  and  that  was  a  plea  of 
justification.  The  defendant  having  sought  for  a  continuance 
on  the  ground  of  the  absence  of  witnesses,  which  was  denied, 
he  then  asked  leave  to  withdraw  his  plea,  which  the  court 
refused. 

The  cause  was  submitted  to  a  jury  without  any  other  evidence 
than  that  contained  in  the  pleadings,  and  a  verdict  was  returned 
in  favor  of  the  plaintifi  for  $5,000,  upon  which  the  court  ren- 
dered judgment,  after  overruling  defendant's  motion  for  a  new 
trial. 

Messrs.  Whiting,  Haj^na  &  C.  A.  Beeoher,  for  the  plain- 
tiff in  error. 

Mr.  Stephen  G.  Hicks,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 
The  affidavit  for  a  continuance  may  have  been  insufficient, 
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in  not  stating  specificallj  what  the  defendant  expected  to  prove 
by  the  absent  witnesses.  But  the  court  eiTed  in  not  allowing 
the  defendant  to  withdraw  his  plea  of  justification.  The  case 
of  Ayres  v.  Kelley,  11  111.  IT,  is  conclusive  on  this  point. 
Were  this  a  new  question  before  this  court,  we  might  be  dis- 
posed to  leave  it  with  the  discretion  of  the  court  below ;  but 
we  feel  it  our  duty  to  follow  the  decision  which  was  made  by  a 
majority  of  the  court,  rather  than  keep  the  decisions  of  this 
court  fluctuating  and  vacillating. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


The  Ohio  and  Mississippi  Railroad  Compaist  v. 
Samuel  McClelland. 

Same  v.  Samuel  Shanafelt. 

[ORIG.  ED.,  PAGE  140.] 

i.  Constitutional  law  —  law  requiring  railroads  already  constructed  to 
he  fenced.  The  act  of  1855  requiring  railroads  tlien  completed  and  open  f  oi . 
use  to  be  fenced  within  six  months,  so  as  to  prevent  stock  from  getting  on 
their  tracks,  and  making  them  liable  for  all  damages  resulting  to  stock  in 
consequence  of  a  neglect  to  fence,  is  not  in  conflict  with  the  constitutional 
provision  which  prohibits  the  passage  of  any  ex  post  facto  law,  or  law  im- 
pairing the  obligation  of  contracts. 

2.  Same  —  law  impairing  chartered  rights.  A  charter  of  a  private  cor- 
poration not  created  for  public  or  municipal  purposes,  being  a  contract 
between  the  State  and  the  corporators,  it  follows  that  any  act  of  the  legis- 
lature which  repeals,  materially  impairs  or  alters  their  rights,  without 
their  assent,  will  be  unconstitutional. 

3.  Same  —  railroad  corporations  subject  to  proper  police  regulations.  In 
granting  a  charter  to  a  private  corporation  the  State  does  not  part  with  any 
of  its  powers  to  enact  proper  police  regulations  operating  upon  such  cor- 
porations the  same  as  upon  natural  persons  ;  and  these  bodies  accept  their 
charters  upon  the  implied  condition  that  they  are  to  exercise  their  rights 
subject  to  the  power  of  the  State  to  regulate  their  action,  as  it  may  indi- 
viduals. 

4.  It  is  within  the  constitutional  power  of  the  legislature  to  regulate  the 
speed  of  railroad  trains,  to  require  guards  to  be  placed  at  bridges  and 
other  points  of  danger,  and  to  require  the  sounding  of  a  whistle  or  a  bell  at 
road  crossings  and  thoroughfares,  for  the  safety  of  passengers  and  others 
and  their  property. 
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Appeals  from  the  Circuit  Court  of  Jefferson  county. 

These  two  cases  were  actions  on  the  case,  brought  by  the 
appellees  against  the  appellant,  to  recover  damages  for  stock 
killed,  the  declarations  being  fi*amed  in  reference  to  the  act  of 
1855,  requiring  railway  companies  to  fence  their  right  of  way. 

The  defendant  pleaded  the  general  issue  and  two  special 
pleas,  denying  any  hability  under  the  statute,  on  the  ground 
that  it  was  no  part  of  its  charter,  and  not  having  been  asked 
for  or  assented  to  by  it,  and  that  by  its  charter  granted  in  1851, 
it  was  not  bound  to  fence  its  road,  or  made  liable  for  stock 
killed  without  its  fault,  or  that  of  its  servants.  The  court  sus- 
tained a  demurrer  to  each  of  the  special  pleas.  The  plaintiffs 
each  recovered  the  value  of  their  stock  killed,  and  the  defend- 
ant appealed.  By  consent  the  appeals  were  taken  to  the  Second 
Grand  Division. 

Mr.  Wm.  Homes,  and  Mr.  I.  N".  Hayistie,  for  the  appellant. 

Mr.  Silas  L.  Bryan,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
The  appellants  became  an  incorporated  company,  under  an 
act  of  the  legislature,  adopted  in  1851.  They  organized,  con- 
structed their  road,  and  have  ever  since  continued  to  operate 
it,  under  that  act  of  incorporation.  On  the  14th  day  of  Febru- 
ary, 1855,  after  the  completion  of  their  road,  the  legislature 
adopted  the  act  requiring  all  roads  in  the  State  then  completed 
and  open  for  use,  within  six  months  after  its  passage,  to  erect 
and  maintain  sufficient  fences,  on  the  sides  of  their  roads,  to 
prevent  live  stock  from  getting  upon  their  tracks.  The  act 
imposes  as  a  penalty  for  a  non-compliance  with  its  requirements, 
that  the  corporation,  thus  neglecting,  shall  be  liable  to  pay  for 
all  damages  which  may  be  done  to  such  stock  on  their  road,  by 
their  agents,  or  engines.  Appellants  insist,  that  inasmuch  as 
these  requirements  were  not  embodied  in  their  charter,  and 
have  not  been  assented  to  by  them,  that  they  are  not  bound  to 
conform  to  the  provisions  of  this  act,  as  it  is  in  violation  of 
their  chartered  privileges. 

They  urge  that  this  act  contravenes  the  17th  section  of  the 
13th  article  of  our  constitution,  which  provides  that,  ''  No  ex 
yost  facto  law,  nor  any  law  impairing  the  obligation  of  con- 
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tracts,  shall  ever  be  made,"  etc.  The  decisions  of  the  British 
and  American  courts  are  numerous,  and  believed  to  be  uniform, 
that  a  charter  of  a  private  corporation,  not  created  for  public  or 
municipal  purposes,  is  a  contract  between  the  government  and 
the  corporators.  When  such  a  charter  is  granted  and  accepted, 
it  creates  an  implied  agreement  that  they  shall  be  permitted  to 
exercise  the  rights  and  franchises  conferred,  and  that  they  will, 
on  their  part,  in  good  faith,  accomplish  the  objects  of  their 
creation,  and  discharge  all  the  duties  imposed  by  their  charter. 
Being  a  contract,  it  necessarily  follows,  that  any  act  of  the  leg- 
islature which  repeals,  materially  impairs,  or  alters  their  rights, 
without  their  assent,  would  be  in  contravention  of  this  consti- 
tutional provision. 

This  then  presents  the  question  whether  this  act,  not  assented 
to  by  the  company,  deprives  them  of  any  material  vested  right, 
secured  by  their  charter.  The  charter  is  in  the  usual  form  of 
such  acts,  and  if  exemption  from  a  compliance  with  the  require- 
ments of  this  enactment  is  possessed,  it  is  not  by  any  express 
provision  of  the  charter,  but  is  by  implication,  or  legal  intend- 
ment, li  is  a  rule  of  interpretation,  that  grants  made  by  the 
government  are  to  be  liberally  construed  in  favor  of  the  public. 
In  other  words,  when  such  a  grant  is  made,  whilst  the  grantee 
takes  the  thing  granted,  with  all  the  reasonable  and  proper 
means  of  its  enjoyment,  yet  nothing  else  passes  by  implication. 
When  a  charter  of  this  description  is  granted,  the  coi*porators 
take  as  an  incident,  the  right  to  employ  all  reasonable,  neces- 
sary and  proper  means  for  the  accomplishment  of  the  end  of 
their  organization,  unless  limited  by  the  charter,  or  reasonably 
controlled  in  its  exercise  by  the  legislature.  And  in  these,  as 
well  as  in  the  express  grants  and  exemptions,  they  acquire  a 
vested  right,  subordinate  only  to  the  general  welfare  of  society. 

In  this  age  of  improvement,  and  rapid  advance  in  material 
development  of  the  wealth  of  the  country,  when  incorporated 
bodies  are  created  in  such  numbers,  for  the  advancement  of  thia 
end,  and  when  legislative  bodies  grant  corporate  privileges  with 
such  freedom,  for  almost  every  conceivable  purpose,  and  when 
they  are  created  for  pm-poses  which,  but  a  few  years  past,  pri- 
vate enterprise  or  ordinary  copartnerships  were  supposed  to  be 
fully  adequate,  it  becomes  a  question  of  no  small  moment  to 
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ascertain  and  clearly  define  their  general  privileges,  and  the 
extent  to  M'hich  they  may  be  controlled  by  legislative  action. 
It  never  conld  have  been  the  legislative  will,  that  these  bodies, 
when  created,  should  be  wholly  independent  of  and  ii-respon- 
sible  to  the  government.  If  such  was  the  operation  of  their  * 
charters,  then  we  have  created  in  the  heart  of  our  government, 
an  uncontrollable  power,  which  must,  sooner  or  later,  become 
dangerous  to  our  rights,  if  not  to  constitutional  liberty  itself. 
But  if,  on  the  other  hand,  they,  like  individuals,  are  /under  the 
reasonable  control  of  the  government,  they  may  accomplish  the 
purposes  of  their  organization,  and  prove  a  blessing  to  civiliza- 
tion, and  not  destructive  to  government. 

In  the  formation  of  government,  the  great  object  sought,  is 
to  ailord"  protection  to  the  citizen  or  subject,  in  the  enjoyment 
of  his  rights,  and  thereby  promote  general  happiness.  To  ac- 
complish this  most  important  of  all  purposes,  adequate  power 
mus.t  be  delegated  to  the  constituted  authorities,  to  employ  the 
most  appropriate  means,  not  prohibited,  for  the  attainment  of 
the  end  sought.  And  to  maintain  the  order  and  well-being  of 
society,  it  becomes  the  duty  of  government  to  exercise  that 
power,  and  not  only  to  exercise,  but  to  preserve  it.  In  exer- 
cising this  power  it  becomes  a  duty  to  maintain  and  preserve 
the  person  of  each  individual  member  of  society,  from  aggres- 
sion or  injury  from  others ;  and  to  maintain  and  preserve  the 
general  and  special  rights  of  each  individual,  and  also  each 
member  of  the  community,  in  relation  to  his  property.  These 
duties  devolving  upon  government  are  paramount,  and  in  the 
absence  of  authority  conferred  by  the  fundamental  law,  it  may 
well  be  doubted  whether  the  legislature  can  alienate  them  to 
another  body,  or  organization.  The  power  thus  conferred  upon 
government  is  in  the  nature  of  a  trust,  created  by  the  governed, 
and  should  only  be  exercised  by  the  oflacers,  and  in  the  mode 
prescribed  by  the  organic  law. 

The  end  and  object  of  government,  then,  being  to  promote 
the  happiness  and  prosperity,  and  to  secure  and  protect  the 
community  in  the  peaceful  enjoyment  of  their  rights,  and  safety 
of  their  persons,  it  can  never  be  intended,  in  the  absence  of 
express  language,  that  government  designed  to  part  with  the 
power  of  accomplishing  these  great  objects  of  its  creation.     It 
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cannot  be  intended,  in  the  absence  of  the  clearest  expressed 
intention,  that  it  was  the  design  of  the  legislature  to  surrender 
this  power  to  a  body  of  individuals,  in  no  manner  connected 
with  the  government,  and  the  moving  consideration  of  the  mem- 
bers of  which,  at  its  creation,  was  only  to  advance  theii*  pecu- 
niary interest.  Government  would  cease  to  be  of  any  great 
value,  if  it  were  to  disarm  itself,  by  grant  or  otherwise,  so  as 
to  be  unable  to  exercise  the  power,  and  perform  the  duty,  ol 
protecting  its  citizens,  in  the  rights,  to  secure  which  government 
was  organized.  If  these  powers  were  irrevocably  yielded  by 
the  government,  to  irresponsible  corporations,  that  result  must 
inevitably  ensue. 

In  granting  this  charter,  the  legislature  has  not,  in  terms,  sur- 
rendered the  right  to  subject  it  to  general  police  regulations. 
K  such  a  result  has  ensued,  it  is  alone  by  implication.  But  we 
have  seen  that  in  the  absence  of  express  language,  such  an  ex- 
emption cannot  be  inferred.  When  these  bodies  are  created, 
although  they  are  artificial  persons,  intangible,  and  only  exist- 
ing in  legal  contemplation,  they  are  held  to  be  subordinate  to, 
and  under^the  control  of  the  government  to  the  same  extent  as 
individuals.  They  have  at  aU  times  been  required  to  conform 
to  the  general  laws  of  the  State,  precisely  as  if  they  were  real 
and  not  artificial  persons.  To  hold  otherwise,  would  be  to  say 
that  the  legislature  might  create  an  imperium  in  imjperio.  "  A 
government  existing  within  another  government." 

The  principle  governing  this  case  has  undergone  much  dis- 
cussion and  judicial  consideration  in  other  tribunals.  In  the 
case  of  the  Providence  Bank  v.  Billings. et  al.,  4  Peters,  514, 
the  Supreme  Court  of  the  United  States  held,  that  notwithstand- 
ing the  State,  in  granting  the  charter  to  the  company,  had  failed 
to  expressly  reserve  the  right  to  tax  its  property,  yet  the  power 
had  not  been  surrendered,  and  might  be  rightfully  exercised. 
That  a  tax  afterwards  imposed,  and  not  provided  for  in  the 
charter,  was  not  a  violation  of  their  chartered  rights.  In  that 
case  it  was,  as  it  is  in  this,  contended  that  if  the  legislature 
could  impose  such  a  burden,  it  might  impose  such  onerous  as- 
sessments as  must  render  their  franchises  of  little  or  no  value. 
But  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
court,  says,  in  refei'ence  to  the  taxing  power,  "  But  as  the  whole 
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communitj  is  interested  in  retaining  it  undiminished,  that  com- 
munity has  a  right  to  insist  that  its  abandonment  ought  not  to 
be  presumed,  in  a  case  in  which  the  deliberate  pui-pose  of  the 
State  to  abandon  it  does  not  appear."  So  of  the  power  of 
regulating  the  general  police  of  the  State.  And  the  case  now 
before  us  must  be  held  to  be  precisely  the  same  in  principle, 
and  must  receive  the  same  answer. 

The  power  to  enact  police  regulations  operates  upon  all  alike. 
This  is  a  fdndamental  principle,  and  lies  at  the  foundation  of 
society  itself.  It  is  yielded  by  each  member  when  he  enters 
society,  for  the  benefit  of  all.  It  is  incident  to,  and  a  part  of 
government  itself,  and  need  not  be  expressly  reserved,  when  it 
grants  rights  or  property,  to  individuals  or  corporate  bodies,  as 
they  take  subservient  to  this  right.  Although  individual  rights 
may  be  said  to  be  absolute,  they  are  all  subject  to  be  controlled 
in  their  enjoyment  for  the  general  good.  It  is  in  the  just  exer- 
cise of  this  power  that  individuals  have  been  required  to  fence 
their  lands,  or  forfeit  the  right  to  recover  damages  for  tres- 
passes committed  by  stock,  of  other  persons.  So  of  quarantine 
regulations,  to  protect  communities  against  the  introduction, 
and  spread  of  contagious  diseases.  And  in  prohibiting  the  exer- 
cise of  noxious  and  unhealthy  trades  and  manufactures,  and  in 
requiring  the  fencing  of  saltpetre  caves,  and  growing  castor 
beans.  In  prohibiting  the  sale  of  unwholesome  provisions,  and 
stock  from  running  at  large  affected  with  contagious  or  infec- 
tious distempers.  From  the  sale  of  obscene  books  and  prints, 
cards  and  gaming  implements.  The  law  has  imposed  all  of  these 
and  many  other  duties  and  prohibitions  upon  individuals,  for  the 
protection  of  citizens,  their  morals  and  property ;  and  notwith- 
standing it  may  appear  in  some  degree  to  abridge  individuals, 
of  a  portion  of  their  rights,  yet  we  are  not  aware  that  their  con- 
stitutionality has  ever  been  challenged.  Their  eminent  justice 
and  propriety  has  commended  them  to  the  community  at  large 
as  highly  proper.  The  exercise  of  this  power  may  be  referred 
to  the  maxim,  Salus  jjopuU  supt'ema  lex.  "  That  regard  be 
had  to  the  public  welfare,  is  the  highest  law." 

That  coi-porate  francliises  in  private  coi'porations  are  vested 
rights,  re«|uiring  the  protection  of  government,  cannot  be  denied. 
They  are  special  individual  rights,  which  fall  as  clearly  within 
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the  requirement,  as  tliat  of  any  other  class.  But  like  the  gen- 
eral rights  of  individuals,  they  are  subject  to  be  controlled  for 
the  general  welfare.  That  the  right,  and  not  only  the,  right, 
but  the  duty  of  protecting  the  traveling  public  from  danger, 
while  intrusted  to  the  care  of  these  bodies  and  their  agents, 
is  devolved  upon  government,  is  unquestionably  true.  And 
for  that  purpose  the  legislature  may,  beyond  all  doubt,  reg- 
ulate the  speed  of  their  trains,  require  them  to  place  guards 
at  bridges  and  other  points  of  danger,  and  they  may,  as  they 
have  done,  require  the  sound  of  a  whistle  or  a  bell  at  road  cross- 
ings and  thoroughfares  for  the  safety  of  passengers  and  others, 
together  with  their  property.  Galena  c&  Chicago  IT.  M.  R. 
Co.  V.  Zoornis,  13  111.  548 ;  Galena  c&  Chicago  TJ.  R.  R.  Co. 
V.  Dill.^  22  ib.  264.  In  the  latter  of  these  cases  it  was  said, 
that  when  the  safety  of  persons  or  property  may  demand  it, 
these  bodies  may  be  required  to  exercise  their  franchises  in 
such  a  manner  as  to  afford  the  necessary  protection.  Then 
when  the  safety  of  persons  and  property  both,  demand  the 
fencing  of  these  roads,  it  is  no  more  than  the  exercise  of  a  rea- 
sonable police  regulation  to  require  it,  and  to  impose  adequate 
penalties  to  secure  a  compliance.  And  the  imposition  of  such 
a  duty  does  not  deprive  the  company  of  any  of  their  corporate 
rights  or  franchises,  as  they  still  exist,  and  may  be  exercised, 
although  it  may  be  in  a  less  commodious  manner ;  but  when 
the  public  exigencies  demand  it,  they  must  submit  to  the  regu- 
lation, as  if  required  of  individuals. 

When  such  bodies  accept  their  charters,  it  is  upon  the  im- 
plied condition,  that  they  are  to  exercise  their  rights,  subject 
to  the  power  of  the  State  to  regulate  theii*  actions,  as  it  may 
individuals.  We  are  aware  of  no  single  instance,  in  which  the 
legislature  has,  in  granting  such  charters,  prescribed  the  mode 
in  which  they  shall  execute  or  perform  their  agreements,  or 
shall  become  liable  as  common  carriers,  or  for  damages  result 
ing  from  negligence  or  otherwise.  Yet  they  have  at  all  times 
been  required  to  conform  to  the  general  laws  on  these  and  other 
subjects.  When  brought  into  being,  in  contemplation  of  law, 
such  a  body  becomes,  for  most  purposes,  a  person  and  a  subject 
of  the  State. 

It  therefore  follows,  that  this  enactment  was  net  prohibited 
17— 25th  Tu. 
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by  the  constitution,  and  is  binding  upon  this  company.  Nor 
do  we  perceive  any  error  in  these  records,  and  the  judgment  of 
the  court  below  in  each  of  these  cases  must  be  affirmed. 

Judgments  affirmed. 
Mr.  JusTicB  Beeesb  :    I  do  not  concur  in  the  reasoning,  or 
judgment  of  the  court,  in  these  cases. 
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Abraham  Murphy,  Adm'e,  etc. 
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Administratob's  sale  of  land  —  order  of  sale  cannot  be  made  on  admU' 
sion  in  answer  of  guardian  ad  litem.  The  answer  of  a  guardian  ad  litem, 
admitting  the  facts  set  forth  in  the  petition  of  an  administrator  for  an  order 
to  sell  land  to  pay  debts,  is  not  sufficient  to  authorize  an  order  of  sale,  but 
the  record  must  show  that  the  court  heard  proof,  which  satisfied  it  of  the 
truth  of  the  petition. 

Wkit  of  Ebbok  to  the  Circuit  Court  of  Fulton  county  ;  the 
Hon.  N.  H.  PuBPLE,  Judge,  presiding. 

This  was  an  application  by  Abraham  Murphy,  administrator 
of  the  estate  of  John  Fridley,  deceased,  for  leave  to  sell  real 
estate  to  pay  debts  of  the  estate. 

The  petition  in  substance  showed  the  appointment  of  the 
petitioner  as  administrator  of  the  estate,  the  filing  of  an  in- 
ventory of  the  real  and  personal  estate  of  the  deceased  as  re- 
quired by  law,  with  an  appraisement  and  sale  bill ;  that  the 
amount  of  debts  and  liabilities  allowed  agkinst  the  estate,  beside 
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the  costs  of  administration,  amounted  to  the  sum  of  $565:25,  or 
thereabouts ;  that  the  amount  of  assets  in  petitioner's  hands  to 
be  administered,  was  $248.21,  all  of  which  had  been  paid  out 
and  expended  upon  the  debts,  leaving  a  deficit  in  the  personal 
assets  of  $317.04 ;  that  the  deceased  left  surviving  him,  Hester 
Fridlej,  his  widow,  and  Joseph  E.  Fridley,  Garret  Ackerson,  La- 
titia  Ackerson,  Abraham  Mm-phy,  Emehne  Mm'phy,  Elizabeth 
Fridley,  Heniy  Fridley,  Jesse  Fridley,  Maria  Fridley,  Louisa 
Fridley,  and  J.  K.  Polk  Fridley,  his  heirs  at  law,  who  were  made 
parties,  and  that  the  intestate  died  seized  of  the  following  real 
estate:  S.  E.  S.  E.  10;  K  W.  S.  W.14;  E.  J,  S.  E.  15  j  and 
the  E.  i,  N.  E.  15.,  aU  in  T.  6  N.,  K.  2  E. 

The  following  is  a  copy  of  the  order  appointing  a  guardian 
ad  litem : 

"  State  of  Illinois,  )  At  the  March  Term,  Fulton  Circuit  Court, 

Milton  county.        J  A.  D.  1848. 

**  Abraham  Murphy,  Adm'r  of  John  Fridley,  deceased,  )  -Oq^^qj.  j^p  g^jg  q* 

Joseph  P.  Fridley  et  al.  )        ^^^^  ^^^^*®- 

"  It  is  hereby  ordered,  that  William  Kellogg  be  appointed  guardian  ad 
litem  for  Elizabeth  Fridley,  Henry  Fridley,  Jesse  Fridley,  Maria  Fridley, 
Louisa  Fridley,  and  James  K.  Polk  Fridley,  infant  defendants  in  this  case^ 
and  heirs  at  law  of  John  Fridley,  deceased,  and  that  said  guardian  ad  litem 
report  forthwith." 

The  guardian  ad  litem  answered,  admitting  the  facts  stated 
in  the  petition,  after  which  the  record  shows  the  following  order 
of  sale : 

"  This  day  again  came  the  petitioner,  by  his  solicitor,  and  it  appearing 
that  the  guardian  ad  litem  appointed  herein,  having  filed  his  answer  for  the 
minor  heirs  of  said  John  Fridley,  admitting  the  facts  in  said  petition,  and 
the  other  defendants  having  failed  to  appear  and  answer,  plead  or  demur 
to  said  petition,  and  due  notice  having  been  given,  it  is  therefore  ordered 
and  decreed,  that  the  lands  in  said  petition  described,  to  wit :  S.  E.  of  the 
S.  E.  10,  6  N.  2  E.—  N.  W.  of  the  S.  W.  14,  6  N.  2  E.— E.  half  of  the  S.  E. 
15,  6  N.  2  E.,  and  the  E.  half  of  the  N.  E.  15,  6  N.  2  E.,  be  sold  at  public 
vendue,  at  the  door  of  the  court  house  in  said  county  by  said  administrator, 
he  having  first  given  notice  of  such  sale,  as  is  required  by  the  statute  in 
such  case  made  and  providi^d,  and  that  the  same  be  sold  on  a  credit  of  six 
months,  the  purchaser  securing  the  amount  of  such  purchase  money  as  the 
same  may  be  sold  for  by  personal  security,  and  executing  to  said  adminis- 
trator a  mortgage  of  the  lands  so  purchased,  and  that  said  administrator 
mak^^ch  deeds  as  are  necessary  to  convey  the  lands  so  sold  to  the  pur- 
chaser or  purchasers,  and  that  he  make  report  to  this  court,  at  the  next 
term  hereof,  to  which  time  this  cause  is  continued. 

"  N.  H.  Pdkple." 
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A  sale  was  liad,  which  was  confirmed  bj  the  court. 
Messrs.  Goudt,  Judd  &  Boyd,  for  the  plaintiffs  in  error. 
Mr.  Lewis  W.  Ross,  and  Mr.  W.  H.  Herndon,  for  the 
defendant  in  error. 

Mr.  Chief  Justice  Oaton  delivered  the  opinion  of  the  Court : 
The  order  for  ,the  sale  of  these  lands  shows  affirmatively  that 
no  proof  was  heard  by  the  court  in  support  of  the  allegations  of 
the  petition,  but  the  court  acted  alone  upon  the  answer  of  the 
guardian  ad  litem^  which  admitted  the  truth  of  the  allegations 
of  the  petition.  This  was  not  sufficient  to  justify  the  action  of 
the  court.  Independent  of  the  answer,  the  court  should  have 
been  satisfied  by  proof  that  the  facts  actually  existed  which 
would  require  a  sale  of  the  land.  We  will  not  now  say  that 
those  proofs  must  have  been  set  forth  at  large  upon  the  record, 
80  that  this  court  could  see  that  they  were  sufficient,  but  the 
record  should  show  that  the  court  did  hear  proof  which  satis- 
fied it  of  the  truth  of  the  allegations  of  the  petition. 

The  order  of  the  circuit  court  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 
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1.  Corporations  —  extent  of  powers.  Corporations  are  creatures  of  the 
law,  and  possess  only  sucli  powers  as  are  specially  granted  to  them,  or  are 
necessary  to  carry  into  effect  the  powers  granted. 

2.  Same  —  by-laws  impairing  prior  contracts.  A  corporation  has  no  right 
to  adopt  by-laws  injuriously  affecting  the  rights  of  others  under  prior  con- 
tracts, by  annexing  conditions  not  embraced  ia  the  contracts. 

3.  Thus,  after  the  sale  of  a  perpetual  scholarship  in  an  incorporated 
college,  a  by-law  annexing  a  condition  that  the  pupil  presented  under  it 
shall  board  in  the  college  and  be  subject  to  the  college  charges  therefor,  !■ 
unauthorized  and  void.  Such  a  by-law  will  be  valid  only  as  to  subsequent 
contracts  made  with  reference  to  it. 

Writ  of  Eeeor  to  the  Circuit  Court  of  Morgan  county. 
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Messrs.  D.  A.  &  T.  W.  Smith,  for  the  plaintiff  in  eiTor. 
Mr.  H.  J.  Atkins,  and  Mr.  I.  L.  Morrison,  for  the  defend- 
ant in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  a  case  agreed  and  certified  to  this  court  from  the 
Morgan  circuit  court  on  the  following  facts : 

In  1854  the  plaintiff  paid  the  defendant  one  hundred  dollars 
for  the  following  certificate  of  perpetual  scholarship  : 
"No.  86.  Perpetual  Scholarship,  Jan.  Wth,  1854. 

"  This  certifies  that  John  C.  Cooper,  of  Morgan  county,  and 
State  of  Illinois,  has  become  a  subscriber  of  one  hundred  dol- 
lars, towards  the  permanent  endowment  of  the  Illinois  Confer- 
ence Female  College  at  Jacksonville,  111.,  one-third  of  which 
may  be  used  for  building  purposes.  When  the  same  shall  have 
been  paid  and  indorsed  hereon,  he  will  be  entitled  for  himself, 
his  heirs  and  assigns  forever,  to  the  privilege  of  having  one 
scholar  educated  in  said  institution,  free  from  the  regular 
charges  for  tuition  fees,  in  any  or  all  of  the  branches  required 
for  graduation.  When  one-fourth  of  the  subscription  shall  have 
been  paid,  he  shall  be  entitled  to  the  use  of  his  scholarship  for 
a  member  of  his  own  family,  as  long  as  he  meets  the  annual 
payments  and  the  interest  on  his  note.  This  scholarship  shall 
be  transferable  at  the  will  of  the  holder ;  but  the  transfer  must 
be  made  on  the  books  of  the  institution,  and  by  a  surrender  of 
this  certificate ;  and  no  transfer  will  be  valid  until  the  entire 
note,  principal  and  interest,  has  been  paid."  . 

The  plaintiff,  and  his  daughter,  then  being  and  continuing  up 
to  the  time  of  the  institution  of  this  suit,  non-residents  of  the 
town  of  Jacksonville,  where  the  college  is  situated.  In  October, 
1858,  the  plaintiff  applied  to  the  president  of  the  college  for 
education  of  his  daughter  at  the  institution,  and  the  president 
was  willing  to  receive  her  on  the  terms  (and  not  otherwise) 
and  provisions  of  the  following  by-law,  which  was  passed  by  the 
trustees  of  the  college  May  12th,  1856 : 

"AVhereas,  by  the  act  of  the  legislature,  incorporating  this 
institution,  the  trustees  are  vested  with  power  to  make  and  alter 
by-laws  for  the  government  of  the  school,  its  oflicers,  agents 
and  servants,  and  to  fix  the  price  of  board,  tuition  and  other 
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necessary  accommodations  for  the  pupils ;  and  whereas  the  board 
of  instruction  has  experienced  great  diflSculty  in  the  proper 
government  of  the  school,  and  in  advancing  the  educational 
interest  of  the  pupils,  from  the  fact  that  so  many  non-resident 
students  board  in  private  families  through  town,  where  many 
opportunities  are  furnished  for  social  meetings  of  various  kinds ; 
and  whereas,  most  of  these  young  ladies  have  been  in  the  habit 
of  attending  said  meetings,  to  the  necessary  neglect  of  their 
studies  and  to  the  injury  of  the  institution ;  therefore,  for  the 
purpose  of  correcting  this  evil,  and  feeling  it  to  be  a  duty 
incumbent  upon  us,  as  a  board  of  trustees,  to  guard  the  reputa- 
tion of  the  institution,  and  to  aid  the  board  of  instruction  in 
the  proper  government  of  the  school.  Resolved,  that  in  future 
all  non-resident  pupils  shall  be  required  to  board  in  the  college, 
under  the  immediate  watch,  care  or  supervision  of  the  board  of 
instruction,  except  those  who  work  for  their  board,  and  such  as 
may  desire  to  board  with  near  relatives,  but  not  more  remote 
than  brother  or  sister,  uncle  or  aunt." 

The  plaintiff  refused  so  to  send  her,  and  afterwards  paid  for 
her  education  at  another  institution,  before  the  institution  of 
this  suit,  sixteen  dollars.  On  the  foregoing  state  of  facts,  the 
court  (by  consent  trying  the  case  without  a  jury)  rendered  a 
judgment  against  the  defendant  for  one  hundred  dollars,  and 
the  propriety  of  that  judgment  is  the  question  referred  for 
decision  of  this  court.  The  declaration  in  this  case  sought  to 
recover  back  the  one  hundred  dollars  paid  for  the  scholarship, 
which  was  admitted  to  be  worth  one  hundred  dollars  now  and 
when  it  was  bought. 

The  error  assigned  is,  that  the  court  below  ought  to  have 
rendered  judgment  against  the  said  John  D.  Cooper,  and  the 
only  point  made  in  the  case  is,  whether  Cooper  was  bound  on 
the  principles  of  just  construction  of  the  charter  of  the  institu- 
tion, by  the  terms  and  conditions  of  the  by-law  of  May,  1856. 

The  appellant's  counsel,  on  the  argument,  insisted  that  the 
only  question,  as  to  the  effect  of  this  by-law  on  the  appellee,  was, 
is  the  by-law  reasonable  ?  The  charter,  which  is  the  fundamental 
law  of  the  corporation,  does  not  provide  in  terms,  that  it  may 
make  and  alter  by-laws  for  the  government  of  the  school,  as  in 
the  language  of  the  agreed  case,  but  for  the  government  of  the 
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corporation,  and  by  wliicli  the  members  of  the  corporation  only 
could  be  affected,  or  parties  dealing  with  them  with  knowledge 
of  the  by-law.  The  government  of  a  school  is  usually  com- 
passed by  such  internal  regulations  as  the  principal  may  deem 
expedient,  and  not  rising  to  the  dignity  of  by-laws,  do  not 
contravene  them.  The  scholarship  was  pm-chased  two  years 
and  more  before  the  enactment  of  this  by-law,  at  a  time  when 
the  charter  only  was  before  the  contracting  parties.  The  pur- 
chaser understood  by  the  charter  that  the  coi-poration  had  power 
to  make  by-laws  for  its  own  government,  and  by  section  third 
that  the  trustees  had  power  to  prescribe  the  course  of  study, 
and  fix  the  price  of  tuition,  board  and  other  necessary  accom- 
modations for  the  pupils,  but  it  never  could  have  entered  into 
his  conception,  that  these  powers,  thus  conferred,  could  be  so 
exercised  as  to  compel  him,  on  pain  of  forfeiture  of  the  scholar- 
ship, to  board  in  the  college,  under  the  watch,  care  and  super- 
vision of  the  board  of  instruction,  such  pupil  as  he  might  pre- 
sent to  the  institution.  His  arrangements  for  boarding  may 
liave  been  more  advantageously  and  agreeably  made  elsewhere, 
where  his  child  or  protegee  would  be  under  the  watch,  care  and 
supervision  of  faithful  and  devoted  friends,  and  without  charges 
or  expense,  though  not  related  by  affinity  or  consanguinity. 
This  very  requirement  of  the  by-law,  if  known,  might  have  pre- 
vented the  purchase  of  the  scholarship.  Though  this  by-law 
may  be  reasonable  for  the  government  of  the  corporation,  it 
must  not  have  the  effect  to  deprive  the  appellee  of  an  uncondi- 
tional right  which  he  has  purchased  at  its  full  value. 

A  by-law,  like  any  other  law,  is  a  rule  prescribed  to  regulate 
future  conduct,  not  to  act  retrospectively,  b}'^  whi.'h  a  forfeiture 
is  incurred,  or  onerous  conditions  imposed  amounting  to  a 
forfeiture.  The  rule  is  universal,  that  a  law  shall  not  be  con- 
strued to  have  a  retroactive  effect,  unless  that  iiUent  be  clearly 
expressed  by  the  lawgiver.  No  such  intent  appears  in  this 
by-law,  and  we  believe  we  concede  to  this  corporation  all  they 
can  rightfully  demand  by  restricting  its  operation  to  (contracts  of 
this  nature  made  after  its  enactment.  The  by-law  may  be  con- 
sidered reasonable  and  proper  when  thus  resti-icted  to  cases 
arising  since  its  enactment,  for  in  all  such  cases  the  parties  will 
be  understood  as  contracting  with  reference  thereto. 
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Corporations  are  creatures  of  the  law,  and  possess  only  such 
powers  as  are  specifically  granted,  or  are  necessary  to  carry  into 
effect  the  granted  powers.  In  general,  charters  are  designed  to 
confer  upon  associations,  faculties  in  respect  to  the  objects  for 
which  they  are  created,  that  natural  persons  possess  in  respect 
to  their  own  affairs.  A  coi'poration  has  no  power  to  invade 
the  rights  of  an  individual  by  a  by-law,  nor,  in  that  way,  ope- 
rate upon  or  affect  injuriously  the  rights  of  others.  They  can 
contract  and  be  contracted  with,  and  are  as  much  bound  by 
their  contracts  as  natural  persons,  and  cannot,  without  the  con- 
sent of  the  other  contracting  party,  impose  terms  and  condi- 
tions, before  they  will  perform  their  contract,  not  embraced  in 
the  contract  itself. 

Annexing  the  condition  to  this  scholarship,  that  the  pupil  he 
presented  shall  board  in  the  college,  and  be  subject  to  the  college 
charges  therefor,  is  unauthorized,  and  beyond  the  power  of  the 
corporation  to  impose  by  any  by-law,  and  is  not  within  the  terms, 
spirit  or  meaning  of  the  contract.     The  judgment  is  affirmed. 

Judgment  affirrtied. 

Mr.  Chief  Justice  Caton  dissenting : 

I  think  this  judgment  should  be  reversed.  This  scholarship 
was  subscribed  and  paid  for  on  the  implied  understanding  that 
the  corporation  might  make  any  by-laws  for  the  government  of 
the  institution  authorized  by  its  charter.  I  cannot  presume 
that  it  was  the  intention  of  either  party  that  the  corporation  by 
receiving  this  subscription  was  surrendering  any  of  its  charter 
privileges,  and  especially  a  right  so  indispensable  to  the  well- 
being  and  good  government  of  the  institution  as  the  making 
necessary  by-laws  for  its  proper  conduct.  It  is  not  questioned 
that  the  charter  authorized  the  passage  of  this  by-law,  or,  that 
it  was  unreasonable,  or  not  necessary  for  the  good  government 
of  the  institution,  and  the  welfare  of  the  pupils.  I  think  the 
agreement  was  made  with  reference  to  the  charter,  which  in 
law  should  be  considered  as  incorporated  into  and  constituting 
a  part  of  it.  The  contract  should  be  construed  in  the  light  of 
the  charter. 

18— 25th  III. 
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Smith  B.  Buntain 

V. 

John  Mosgeove  et  al. 

[ORIO.  KD.,  PAGE  152.] 

1.  New  trial  —  on  condition  of  paying  costs.  The  court  in  granting 
new  trials  has  the  power  to  impose  terms,  the  most  usual  one  being  the 
payment  of  the  costs. 

2.  Same  —  'oacating  order  for  non-performance  of  condition.  Where  a  new 
trial  is  granted  to  a  party  upon  condition  of  his  paying  all  the  costs,  and 
judgment  is  rendered  against  him  for  the  same,  if  the  costs  are  not  paid, 
the  court  may,  at  a  succeeding  term,  vacate  the  order  for  a  new  trial  and 
render  final  judgment. 

Writ  of  Error  to  the  Circuit  Court  of  Piatt  county. 
Mr.  John  Scholfield,  for  the  plaintiff  in  error. 
Mr.  W.  E.  Lodge,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  by  the  plaintiff  in  error 
against  the  defendants  in  error.  At  the  March  term  of  1859, 
of  Piatt  circuit  court,  judgment  thereia  was  rendered  in  favor 
of  the  defendants.  At  the  same  term  the  court  made  the  fol- 
lowing order  in  the  cause : 

*'  And  the  court,  being  fully  advised  in  the  premises,  orders 
that  a  new  trial  be  granted  herein,  upon  the  plaintiff  paying 
all  costs  heretofore  made  in  this  cause.  It  is  therefore  ordered 
that  the  defendants  recover  of  the  plaintiffs  their  costs  in  this 
behalf  expended,  and  that  they  have  execution  therefor." 

At  the  September  term,  A.  D.  1859,  of  the  court,  the  fol- 
lowing order  was  made :  "  And  now  on  this  day  came  the 
parties,  by  their  attorneys,  and  it  appearing  to  the  court  that 
the  plaintiff  has  failed  to  pay  the  costs  herein,  it  is  therefore 
ordered  by  the  court,  that  the  order  for  a  new  trial  heretofore 
made  herein,  be  vacated  ;  whereupon  judgment  is  rendered  by 
the  court  upon  tlie  verdict  of  the  jury  in  this  cause,"  etc. 

Error  assigned  :  the  court  erred  in  vacating  the  order  for  a 
new  trial. 

It  cannot  be  denied  that  a  court,  in  granting  a  new  trial,  may 
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impose  terms,  the  most  usual  of  which  are  the  payment  of  the 
costs.  This  is  a  condition  precedent  to  be  perfonned  before  a 
new  trial  can  be  had,  and  if  not  perfoi-med,  the  power  of  the 
court  to  vacate  the  order,  and  enter  a  judgment  on  the  verdict, 
cannot,  we  think,  be  questioned.  It  is  the  universal  practice, 
and  is  removed  from  the  objection  made  by  the  counsel  for  the 
plaintiff  in  error.  The  fact  that  an  execution  for  the  costs  was 
awarded,  is  not  a  compliance  with  the  condition.  It  is  not  a 
payment.  An  execution  levied  on  personal  property,  sufficient 
to  satisfy  the  costs,  might  be  equivalent  to  payment.  The 
judgment,  vacating  the  order  for  a  new  trial,  must  be  affirmed. 

Judgment  affirmed. 


William  Proctor 

V. 

The  Town  of  Lewistown. 

[OKIG.  Ea).,  PAGE  153.] 

1.  Dedication — presumption  from  fencing  out  a  strip  of  land.  It  does 
not  conclusively  follow,  because  a  party,  in  fencing  his  land,  leaves  out  a 
strip  of  tbe  width  of  a  road,  that  he  designed  to  dedicate  it  for  such  a 
purpose. 

2.  But  when  the  owner  of  land,  in  inclosing  the  same,  leaves  out  a  strip 
purposely  for  a  road  for  public  use,  and  the  dedication  is  accepted  by  the 
public,  he  cannot  afterwards  change  his  intention  and  resume  the  grant. 

3.  Same  —  declarations  of  owner  made  after,  competent  in  Ms  fawr.  On 
the  question  of  a  dedication  of  land  for  a  public  road,  arising  from  the  acts 
of  the  land-owner,  the  latter  has  the  right  to  have  his  declarations,  made 
after  the  alleged  dedication,  as  well  as  those  made  at  the  time,  go  to  the 
jury  as  evidence  of  his  intention. 

4.  Same  — jury  to  decide  the  weight  of  subsequent  declarations  as  evidence. 
It  is  for  the  jury  to  determine  whether  such  subsequent  declarations  of  the 
land-owner  were  the  result  of  a  change  of  purpose,  or  were  consistent  with 
his  first  intention. 

Appeal  from  the  Circuit  Court  of  Fulton  county. 

This  was  a  prosecution  by  the  town  of  Lewistown  against 
William  Proctor,  for  the  obstruction  of  a  road,  originally 
brought  before  a  justice  of  the  peace,  and  taken  up  on  appeal. 

On  the  part  of  the  prosecution  it  was  claimed  that  the 
defendant  had  dedicated  the  land  covered  by  the  road  to  the 
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public,  wliicli  the  defendant  denied.  The  town  recovered  judg- 
ment, and  the  defendant  appealed. 

Messrs.  Stevenson  &  Kimball,  and  Messrs.  Browning  & 
BusHNELL,  for  the  appellant. 

Messrs.  GouDY,  Judd  &  Boyd,  for  the  appellee. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court: 

It  did  not  conclusively  follow,  because  the  defendant,  when 
he  fenced  his  land,  left  out  a  strip  of  the  width  convenient  for 
a  road,  that  he  designed  to  dedicate  it  to  the  public  for  that 
purpose.  The  fact  of  dedication  depended  entirely  upon  the 
intention  of  the  party  who  is  alleged  to  have  made  it.  If  at 
the  time  he  fenced  out  this  strip  of  land,  he  designed  it  for  a 
road  for  the  use  of  the  public,  and  the  dedication  was  accepted 
by  the  public  before  his  retraction,  he  could  not  subsequently 
change  his  pui*pose,  and  resume  the  grant.  It  was  the  right  of 
the  defendant  to  have  his  declarations,  as  well  as  his  acts,  go  to 
the  jury  as  evidence  of  his  intention.  Nor  should  he  be  con- 
fined to  acts  and  declarations  made  at  the  time  when  he  placed 
the  fence  upon  the  line  of  the  alleged  road,  l3ut  his  subsequent 
acts  and  declarations  should  all  go  to  the  jury.  The  more 
remote  from  the  time  when  the  alleged  dedication  was  made, 
the  less  weight,  no  doubt,  would  they  be  entitled  to,  as  tending 
to  rebut  the  intention  of  the  dedication,  but  it  would  be  for  the 
jury  to  determine  whether  such  declarations  were  the  result  of 
a  change  of  purpose,  and  a  design  to  resume  a  dedication  which 
he  at  the  time  intended  in  fact  to  make  to  the  public,  or" 
whether  they  were  consistent  with  his  original  purpose. 

On  the  trial  the  defendant  propounded  to  the  plaintiffs 
witness,  on  cross-examination,  the  following  questions  :  "  Has 
Mr.  Proctor,  the  defendant,  ever  claimed  the  land  in  question? 
Has  he  all  the  time  disclaimed  the  right  of  the  public  in  this 
road  ?  State  what  you  know  of  the  defendant  liaving  claimed 
rent  for  any  portion  of  this  ground  ? "  To  each  of  which  ques- 
tions the  plaintiif  objected,  and  the  court  sustained  the  objec- 
tion, and  the  defendant  excepted. 

In  this  we  think  the  court  erred.  The  evidence  here  offered 
was  competent  beyond  all  question.  The  judgment  is  reversed, 
and  the  cause  remanded. 

Judi/ment  reversed. 
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George  P.  Uhl 

V. 

Andrew  J.  Dighton. 

[ORIG.  ED.,  PAGE   154.] 

1.  DiSTKESS  FOR  RENT  —  rule'at  common  law  modified.  At  common  law 
the  landlord  might  distrain  any  property  found  upon  the  demised  premises 
for  rent  in  arrear;  but,  under  our  statute,  a  distress  is  confined  to  the  prop- 
erty of  the  tenant,  and  may  be  executed  anywhere  in  the  county. 

2.  Same  —  crops  raised  are  liable,  though  belonging  to  an  under-tenant. 
But,  the  statute  giving  the  landlord  a  lien  on  the  crops  grown  upon  the 
premises  for  the  rent  of  such  year,  he  may  distrain  the  same  for  the  rent  of 
the  current  year,  though  they  are  the  property  of  an  under-tenant. 

Weit  of  Ekroe  to  the  Circuit  Com-t  of  Piatt  couiitj. 

Mr.  W.  E.  Lodge,  for  the  plaintiff  in  error. 

Mr.  A.  J,  Gallaghek,  for  the  defendant  in  error. 

Mr.  Justice  Walkek  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  trespass  de  bonis  asporfatis,  instituted 
by  Uhl  against  Dighton,  in  the  Piatt  circuit  court.  Defendant 
filed  the  general  issue,  and  a  special  plea,  which  averred  that 
one  Smith  was  the  tenant  of  defendant,  of  a  certain  farm  at  the 
yearly  rent  of  $360 ;  that  on  the  first  day  of  December,  1858, 
and  afterwards  at  the  time  of  the  alleged  trespasses,  that  sum 
was  due  and  in  arrear  for  rent  due  for  the  year  1859.  That 
defendant  entered  into  and  upon  the  fariii,  with  the  sheriff  of 
Piatt  county,  as  his  bailiff,  and  seized,  took  and  distrained  the 
goods  in  the  declaration  mentioned,  the  same  being  corn  grown 
on  the  farm  during  the  year  1859,  and  during  the  continuance 
of  the  demise,  and  that  he  took  the  same  in  the  most  fit  place, 
and  sold  the  property  by  virtue  of  a  certificate  fi'om  the  Piatt 
circuit  court,  as  he  lawfully  might.  To  that  plea  plaintiff  filed 
a  replication,  which  admitted  the  lease  and  that  the  com  was 
grown  upon  the  farm  during  the  year  1859,  but  avers  that 
plaintiff  was  not  the  tenant  of  defendant,  but  was  a  sub-lessee 
of  the  premises,  holding  under  Smith,  and  that  by  the  terms  of 
the  lease  from  Smith  to  him,  the  rent  was  not  due  until  the 
25th  day  of  December,  1859 ;  that  the  property  in  the  plea 
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mentioned  was  the  property  of  plaintiff  and  not  of  Smith.  De- 
fendant demurred  to  the  replication,  which  demurrer  was  sus- 
tained by  the  court,  and  judgment  rendered  against  plaintiff  in 
bar  of  his  action  and  for  costs.  The  assignment  of  errors 
questions  the  correctness  of  that  decision. 

At  the  common  law,  the  landlord  might  distrain  any  property 
found  upon  the  demised  premises,  for  rent  in  arrear.  And  this 
right  was  by  no  means  limited  to  the  property  of  the  tenant, 
but  extended  to  that  of  a  stranger.  It  is  true  the  landlord 
could  only  enforce  his  right  by  this  remedy,  during  the  con- 
tinuance of  the  term,  and  was  limited  to  the  property  found 
upon  the  premises.  But  in  favor  of  trade  and  for  some  other 
purposes,  some  articles  were  exempt  at  the  common  law.  Our 
statute  has  somewhat  modified  the  rigor  of  the  common  law,  by 
confining  the  distress  to  the  property  of  the  tenant,  but  author- 
izes it  to  be  seized  at  any  place  within  the  county. 

The  Tth  section  of  chapter  60,  R.  S.  1845,  provides  that, 
"  In  aU  cases  of  distress  for  rent,  it  shall  be  lawful  for  the  land- 
lord, by  himself,  his  agent  or  attorney,  to  seize  for  rent,  any 
personal  property  of  his  tenant  that  may  be  found  in  the  comity 
where  such  tenant  shall  reside ;  and  in  no  case  shall  the  prop- 
erty of  any  other  person,  although  the  same  may  be  found  on 
the  premises,  be  liable  to  seizure  for  rent  due  from  such  tenant." 
And  the  8th  section  provides  that,  "Every  landlord  shall  have 
a  lien  upon  the  crops,  growing  or  grown  upon  the  demised 
premises  in  any  year,  for  rent  that  shall  accrue  for  such  year." 
This  then  presents  the  question  whether  crops  grown  on  the 
premises  by  an  under-tenant,  are  governed  by  the  seventh  or 
eighth  sections  of  this  act.  As  such  crops  are  the  property  of 
another  person  they  must  be  held  to  be  embraced  in  the  former, 
if  not  taken  out  of  its  operation  by  the  latter  section.  Then  was 
it  the  design  of  the  legislature  to  except  such  property  from  the 
operation  of  the  seventh  section  ?  If  the  latter  clause  of  a  stat- 
ute is  repugnant  to  a  former  provision,  the  last  must  prevail. 
The  eighth  section  gives  a  lien  upon  the  crops  growing  or  grown 
upon  the  premises,  and  this  to  the  extent  of  the  year's  rent  ac- 
cruing during  the  year  they  are  grown.  The  terms  employed 
are  broad  and  comprehensive,  they  are  qualified  by  no  excep- 
tion.    The  Ken  is  not  limited  to  the  crops  of  the  tenant  grow- 
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ing  or  grown,  but  the  language  employed  embraces  all  tbe  crops 
thus  grown. 

Had  the  legislature  designed  to  exempt  the  crops  of  others, 
grown  upon  the  premises,  it  seems  to  us  language  would  have 
been  employed,  fi'om  which  we  could  have  inferred  such  intent. 
The  seventh  section  would  have  had  that  effect  beyond  all  ques- 
tion, if  it  were  not  repugnant  to  the  eighth,  so  far  as  it  relates 
to  crops  grown  on  the  premises.  We  are  therefore  of  the 
opinion,  that  the  legislature  designed  to  have  the  common  law 
in  force  as  to  such  crops,  while  it  repealed  it  as  to  other  prop- 
erty not  belonging  to  the  tenant.  This  replication  then  pre- 
sented no  answer  to  the  plea,  and  the  court  below  did  not  err 
in  sustaining  the  demurrer. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Henry  Hill  et  al. 

V. 

James  G.  Figley. 

[OKIG.  ED.,  PAGE  156.] 

1.  Assessment  for  taxation  —  omission  of  dollar  mark.  The  omis- 
Bion  of  words,  characters  or  signs  to  indicate  that  dollars  and  cents  are 
meant  in  the  column  for  valuation  in  an  assessment  roll,  is  one  of  the  infor- 
malities which  is  cured  by  the  44th  section  of  the  revenue  act  of  1853. 

2.  Lien  —  of  collector's  warrant.  A  collector's  warrant  for  the  collection 
of  taxes  becomes  a  lien  on  the  personal  property  of  the  tax  payer  from 
the  time  it  comes  into  the  collector's  hands,  the  same  as  an  execution,  and 
a  sale  of  property  under  a  junior  execution  will  not  affect  such  prior  lien, 

3.  Collector's  warrant — protects  officer  and  purchaser  the  same  as  an 
execution.  A  collector's  warrant  is  designed  to  perform  the  same  office,  and 
confers  the  same  authority  as  an  execution  ;  and  when  regular  and  fair  on 
its  face,  will  protect  the  officer  executing  it,  and  those  acquiring  rights 
under  it,  in  the  same  manner  and  with  like  effect  as  an  execution. 

4.  Sale  —  hy  sheriff  or  collector  —  when  execution  alone  sufficient  to  prove 
title  under.  Title  to  chattels  purchased  at  a  sheriff's  sale  may  be  shown,  ag 
against  the  defendant  in  execution,  by  the  production  of  the  execution 
under  which  the  sale  was  made,  and  the  same  rule  applies  in  case  of  a  sale 
under  a  collector's  warrant. 

Appeal  from  the  Circuit  Court  of  Hancock  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 
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This  was  an  action  of  trespass,  bj  James  G.  Figley  against 
Henry  Hill  &  Co.,  for  taking  and  carrying  away  500  cords  of 
wood. 

The  defendants  pleaded  the  general  issue,  and  a  jury  being 
waived  the  cause  was  tried  by  the  court. 

The  plaintiff,  to  maintain  the  issues  on  his  part,  introduced 
in  evidence  the  assessment  list  for  the  town  of  Warsaw,  in  the 
county  of  Hancock,  Illinois,  for  the  year  1857,  showing  prop- 
erty assessed  in  the  name  of  J.  F.  Death  &  Sons,  but  there 
was  no  word  or  character  in  the  column  headed,  "  value,"  to 
show  what  the  figm*es  were  intended  to  represent. 

The  plaintiff  also  called  William  S.  Hathaway,  the  assessor 
of  the  town  of  Warsaw  for  the  years  1857  and  1858,  and 
proved  by  him  that  the  roll  was  the  original  assessment  roll  of 
that  town  for  the  years  1857  and  1858 ;  that  the  figures  in  the 
column  alluded  to,  meant  dollars,  there  being  no  cents ;  that 
as  assessor  for  those  years  he  gave  the  proper  notice  of  the 
meeting  to  review  the  assessments  of  said  years,  and  that  the 
proper  officers  attended  said  meetings  to  hear  objections,  etc., 
and  that  none  were  made. 

The  defendants  objected  to  the  assessment  rolls  as  evidence, 
and  to  the  proof  of  the  meaning  in  the  column  headed,  "  value," 
but  the  court  overruled  the  objections,  and  admitted  the  evi- 
dence. 

The  plaintiff  next  offered  the  record  of  the  proceedings  of 
the  board  of  supervisors  of  the  county,  on  identifying  the 
same  by  the  county  clerk,  showing  a  levy  of  $200  for  town 
purposes  for  the  town  of  Warsaw  ;  also  a  levy  of  twenty  cents 
on  the  $100  of  the  value  of  all  taxable  property,  for  county 
purposes ;  and  a  levy  of  sixteen  cents  on  the  $100  worth  of 
taxable  property  for  railroad  purposes,  for  the  year  1858. 

The  plaintiff  next  offered  the  collector's  book  and  warrant 
for  the  town  of  Warsaw  for  the  year  1858 ;  also  a  copy  of  the 
levy,  notice  of  sale  and  return  of  the  collector  of  said  town 
for  the  year  1858,  which  were  attached  to  the  book. 

The  defendant  objected  to  all  the  foregoing  evidence,  but 
the  court  oveniiled  the  objections  and  admitted  the  same. 

The  plaintiff  then  proved  that  the  wood  in  controversy  was 
the  same  that  was  levied  on  and  sold  by  the  collector,  as  the 
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property  of  James  F.  Death  &  Sons,  to  the  plaintiff,  and  that 
the  wood  was  worth  from  $2.50  to  $2.T5  per  cord.  It  also 
appeared  that  the  wood  in  dispute  measured  357-^  cords, 
and  that  the  defendants  took  and  used  the  same. 

The  defendant  gave  in  evidence  a  judgment  of  the  Hancock 
circuit  court  in  favor  of  Hollobush  &  Co.  and  against  Spencer 
&  Co.,  rendered  at  the  March  term,  1859,  and  an  execution 
issued  on  the  same,  which  came  to  the  hands  of  the  sheriff,  on 
March  28,  1859,  under  which  the  sheriff  sold  the  same  wood, 
on  April  30,  1859,  to  the  defendants  Hill  &  Co.,  and  proved 
that  James  F.  Death  &  Sons  were  members  of  the  firm  of 
Spencer  &  Co.  There  was  other  testimony  as  to  the  value  of 
the  wood,  placing  its  value  from  $1.50  to  $1.75  per  cord.  The 
foregoing  embraces  all  the  testimony  that  is  deemed  material. 

The  court  found  the  defendants  guilty,  and  assessed  the 
plaintiff's  damages  at  $514,  and  overruling  defendants'  motion 
for  a  new  trial,  rendered  judgment  on  his  finding.  The  defend- 
ants appealed. 

Messrs.  Browning  &  Buskn"ell,  for  the  appellants. 

Messrs.  Willlois,  Gkimshaw  &  Williams,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
The  issuing  of  the  collector's  warrant  was  prior  in  date,  and 
if  it  ever  became  a  lien,  it  was  before  the  judgment  was  recov- 
ered and  the  execution  issued.  It  was  dated  on  the  8th  day  of 
November,  1858,  and  the  execution  on  the  28th  of  March  fol- 
lowing. A  sale  under  the  execution  on  the  30th  day  of  April, 
1859,  could  not  defeat  the  sale  under  the  collector's  warrant 
on  the  4th  of  May,  unless  the  latter  never  became  a  lien  on  the 
property  sold. 

The  objection  urged  against  the  collector's  warrant  is,  that 
the  assessment  roll,  upon  which  it  was  based,  was  void  for  want 
of  some  character  or  word  annexed  to  the  numerals  contained 
in  the  different  columns  headed  valuation,  to  designate  the  sums 
which  they  were  to  represent.  The  44th  section  of  the  revenue 
act  of  1853  (Scales'  Comp.  1042),  provides  that  "  no  assessment 
of  property,  or  charge  for  taxes  thereon,  shall  be  illegal  on 
account  of  any  informality  in  making  the  assessment,  or  in  the 
tax  lists,  or  on  account  of  the  assessment  not  being  made  vi 
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certified  within  the  time  required  by  law."  Under  this  pro 
vision,  in  the  case  of  Munson  v.  Minor,  22  lU.  594,  we  held, 
that  notwithstanding  the  law  required  the  school  oflBcers  to 
return  to  the  clerk  of  the  county  court,  a  certified  plat  of  the 
school  district,  to  enable  that  officer  to  extend  the  district  tax 
upon  the  property  assessed  within  its  limits,  such  a  tax  extended 
on  the  collector's  warrant,  without  the  return  of  any  plat,  was 
valid  and  binding.  This  enactment  embraces  all  informalities 
in  the  assessment  roll,  or  in  the  tax  lists,  and  is,  we  have  no 
doubt,  sufficiently  comprehensive  to  embrace  and  cure  the  defect 
in  this  assessment  roll.  It  is  just  such  an  informality  as  this 
that  the  legislature  no  doubt  intended  to  remedy. 

As  the  tax  list  was  in  all  respects,  on  its  face  formal,  if  any 
defect  existed  it  was  in  the  assessment,  and  not  apparent  on  the 
warrant,  and  became  a  lien  on  the  property  in  controversy. 
When  it  became  a  lien,  it  was  such  as  attaches  under  an  execu- 
tion, and  is  clothed  with  all  of  its  incidents.  Hill  et  al.  v. 
Figley,  23  111.  418.  Then  had  the  warrant  been  2.fi.fa.  there 
could  be  no  pretense  that  the  execution  under  which  appellant 
purchased,  was  superior  to  the  lien  of  the  collector's  warrant. 
The  lien  attached  the  moment  the  warrant  came  to  the  hands  of 
the  collector,  on  all  of  the  property  of  the  tax  payer,  to  the  f  uU 
extent  of  his  taxes,  and  so  continued  until  discharged,  or  until 
the  return  day.  Then,  as  the  lien  of  the  collector's  warrant  on 
this  property  was  prior  in  time,  and  superior  to  that  of  the 
execution,  it  could  not  be  impaired  or  defeated  by  a  sale  under- 
the^./a.  although  first  made. 

The  warrant  being  formal  and  regular  on  its  face,  like  an 
execution  of  the  same  character,  was  sufficient  to  protect  the 
officer  acting  under  it.  And  it  has  been  held  that  a  vendee  of 
chattels,  under  2bfi.fa.  acquires  title,  although  the  judgment  on 
which  it  was  issued  was  void.  Darhy  v.  Russell,  5  Hayw.  139. 
The  evidence  of  a  purchase  of  chattels,  by  the  production  of 
the  execution  under  which  the  sale  was  made,  is  sufficient  to 
establish  title,  as  against  the  defenda.it  in  the  execution.  Barh- 
ley  V.  Severns,  1  Nott  &  McCord,  408  ;  Vance  v.  Reardon,  2 
ib.  399.  Unless  the  purchaser  of  chattels  at  a  sheriff's  sale  is 
the  plaintiff,  or  is  his  agent,  or  is  a  privy,  or  has  notice  of  an 
irregularity  in  the  proceedings  rendering  the  execution  void,  he 
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is  only  required,  to  protect  his  purchase,  to  see  that  it  is  regular 
on  its  face.  It  is,  however,  otherwise  with  the  plaiutiff,  a  privy, 
or  a  purchaser  with  notice.  The  collector's  warrant  was  de- 
signed to,  and  does  confer  the  same  authority,  and  performs  the 
same  office  as  a  fi.  fa.  execution.  And  when  regxdar  and  fair 
on  its  face,  it  protects  the  officer  executing  it,  and  those  acquir- 
ing rights  under  it,  to  the  same  extent,  and  in  the  same  manner, 
and  with  like  effect  as  an  execution.  By  the  sale  and  the  pur- 
chase of  this  property,  under  the  collector's  warrant,  the  plaiutiff 
below  became  the  owner,  and  has  the  right  to  recover  for  any 
injury  to  it,  precisely  as  if  acquired  in  any  other  legal  mode. 

"We  are  unable  to  perceive  any  error  in  this  record,  and  the 
judgment  must  therefore  be  affirmed. 

Judgment  affirmed. 


Andrew  Milleb 

V. 

Jacob  Beeler  et  al. 

[OKIG.  ED.,   PAGE  163.] 

1.  Desceiption  —  of  land  in  a  deed.  Monuments  and  tangible  things, 
capable  of  being  identified  by  witnesses,  mentioned  in  a  deed  in  describing 
the  land  conveyed,  must  always  control  and  supersede  courses  and  dis- 
tances, which  are  more  liable  to  be  set  down  in  error. 

2.  A  railroad  is  a  palpable  continuing  monument,  capable  of  being  iden- 
tified, and  may  be  referred  to  in  describing  land  conveyed  by  deed. 

3.  Where  a  deed  to  a  railway  company  described  the  land  by  courses  and 
distances,  and  concluded,  "  the  said  strip  of  land,  seventy  feet  in  width, 
Deing  the  same  on  which  said  party  of  the  second  part  have  surveyed  and 
located,  and  are  about  to  construct  their  aforesaid  railroad,  and  being  fifty 
feet  in  width  on  each  side  of  the  center  line  of  said  railroad,  as  the  same 
has  been  surveyed  and  located,"  etc. :  Held,  that  in  case  of  a  discrepancy  in 
the  two  descriptions,  the  latter  must  prevail. 

4.  Evidence  —  assumption  in  passing  upon  its  admissibility.  In  deter, 
mining  whether  testimony  is  admissible,  this  court  will  treat  it  as  estab' 
lishing  whatever  it  may  fairly  tend  to  prove. 

Wkit  of  Eerok  to  the  Circuit  Court  of  Montgomery  county. 

This  was  an  action  of  ejectment,  brought  by  Andrew  Millei 
against  the  appellees,  to  recover  the  N.  E.  frac.  qr.,  sec.  5,  T 
8  ISr.,  E..  5  W.,  in  Montgomery  county. 
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The  following  is  the  agreed  statement  of  the  facts : 

'  State  op  Illinois  J         September  Term,  1858,  of  the  Circuit  Court 
Montgomery  county.  )  of  said  county. 

"  Andkew  Millek  ) 

vs.  \  Action  for  Ejectment. 

Jacob  Beeler  et  al. ) 

"  The  counsel  for  plaintiff  and  defendants  in  the  above  cause 
agree  upon  the  following  statement  of  facts,  admitted  to  be 
true.  Said  cause  shall  be  submitted  to  the  Supreme  Court, 
and  if  that  court  shall  decide  that  the  circuit  court  erred  in 
excluding  certain  testimony  hereinafter  mentioned  from  the 
jury,  then  the  cause  is  to  be  remanded  for  trial  de  novo  in  the 
court  below. 

"  At  the  September  term  of  the  circuit  com-t  of  Montgomery 
county,  A.  D.  1857,  the  above  cause  coming  on  for  trial,  the 
plaintiff  claimed  in  his  declaration,  that  on  the  first  day  of 
March,  A.  D.  185Y,  he  was  possessed  in  fee  simple  of  the  north- 
east fractional  quarter  of  section  No.  five  (5),  in  township  eight 
(8)  north,  of  range  JSTo.  five  (5)  west  of  the  third  principal 
meridian  in  said  county,  and  that  on  the  first  day  of  August, 
1857,  the  defendants  entered  into  and  unlawfully  withheld 
possession,  etc.  The  general  issue  was  pleaded.  The  plaintiff 
proved  his  title  to  the  fractional  quarter  section  above  named 
by  deeds  from  James  Thalls  and  others,  who  derived  title  from 
the  government. 

"  The  deed  to  Andrew  Miller,  from  Andrews  and  wife,  de- 
scribes the  tract  conveyed  by  said  deed  as  part  of  the  N.  E.  of" 
N".  "W.  quarter  section  2,  township  8  N.,  range  5  "W.  of  third 
principal  meridian,  and  bounded  as  follows :  Beginning  at  the 
N.  E.  comer  of  said  tract,  running  thence,  40  rods  west ;  run- 
ning thence,  20  rods  south ;  thence  east,  40  rods ;  thence  north, 
20  rods,  to  the  place  of  beginning,  containing  five  acres ;  also, 
the  W.  half  of  the  N.  E.  quarter  of  section  five,  township  8  N., 
of  range  5  "W.,  except  seventy-five  feet  off  of  the  north  end  of 
said  tract,  heretofore  conveyed  to  the  Terre  Haute  and  Alton 
Railroad.  The  deed  of  Thalls  and  wife  to  Miller,  conveying 
another  part  of  the  same  tract,  for  which  suit  is  brought,  cou' 
tains  the  same  exception. 

"  Tlie  plaintiff  introduced  as  a  witness  one  Thomas  Standrvng^ 
a  surveyor,  to  prove  that  the  north  line  of  the  land  in  question, 
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whicli  was  a  township  line,  extended  north  of  the  Terre  Haute 
and  Alton  Railroad,  as  surveyed,  located  and  constructed,  a 
distance  of  nineteen  rods  and  five  links,  and  after  this  witness 
had  given  his  testimony,  the  plaintiff  closed  his  case.  The 
defendants  claimed  the  land  in  controversy  in  fee  simple  as 
part  of  the  south  half  of  section  thirty-two  (32),  town  nine  (9) 
north,  range  five  (5)  west  of  the  third  principal  meridian,  of 
which  they  were  the  owners,  and  twenty-five  feet  of  which, 
from  the  south  part  thereof,  had  been  granted  to  said  railroad 
as  part  of  its  right  of  way. 

"Introduced  Thomas  Gray,  a  surveyor,  to  prove  that  the 
track  of  said  railroad,  as  surveyed  and  located,  was  upon  the 
north  line  of  said  fractional  quarter  section  five  (5),  town  eight 
(8)  north,  range  five  west. 

"  Defendants  then  introduced  deeds  marked  Exhibits  '  D ' 
and  'E,'  hereto  annexed,  to  which  plaintiff  objected,  but  the 
court  overruled  the  objections  and  allowed  them  to  be  read  to 
the  jury.  Defendants  then  moved  the  court  to  exclude  all  the 
parol  evidence  of  plaintiff  from  the  jury  tending  to  prove  that 
the  north  line  of  the  land  in  question,  which  is  a  township  line, 
extended  north  of  the  track  of  the  aforesaid  railroad,  where 
the  same  is  located  and  constructed  as  in  said  deeds  last  men- 
tioned specified.  (The  parties  of  the  first  part  in  said  exhibits, 
or  last  mentioned  deeds,  being  the  parties  from  whom  plaintiff 
exclusively  derived  his  title  to  the  lands  claimed  through  and 
under  those  deeds.) 

"  The  court  sustained  the  motion  of  defendants,  and  decided 
that  plaintiff  was  estopped  from  claiming  any  part  of  said  frac- 
tional quarter  section  of  land  lying  north  of  the  located  line  of 
said  raiboad,  if  any  such  there  was  in  fact  north  of  said  rail- 
road track,  which  railroad  was  located  and  constructed  upon 
the  line  as  in  said  exhibits  or  deeds  designated.  The  court  also 
refused  to  allow  the  plaintiff  to  adduce  other  and  further  parol 
evidence  to  prove  that  the  north  line  of  said  fractional  quarter 
section  was  north  of  said  railroad  track  aforesaid,  according  to 
the  original  survey  by  the  government ;  to  which  ruling  of  the 
court  the  plaintiff  at  the  time  excepted. 

"  The  jury  returned  a  verdict  of  not  guilty,  there  being  no 
contest  about  land  south  of  the  railroad. 
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Exhibit  "D." 
"  TERRE  HAUTE  AND  ALTON  RAILROAD  COMPANY. 
"  This  Indenture,  Made  and  entered  into  this  23rd  day  of  May,  A.  D. 
1853,  by  and  between  Daniel  S.  Boyd  and  Christiana,  his  wife,  of  the  county 
of  Montgomery,  and  State  of  Illinois,  of  the  first  part,  and  the  '  Terre 
Haute  and  Alton  Railroad  Company,'  of  the  second  part,  witnesseth :  That 
the  said  party  of  the  first  part,  in  consideration  of  the  advantage  which  may 
or  will  result  to  the  public  in  general,  and  the  said  party  of  the  first  part 
in  particular,  by  the  construction  of  the  '  Terre  Haute  and  Alton  Railroad,' 
as  also  in  consideration  of  the  sum  of  one  dollar,  to  the  said  party  of  the 
first  part  in  hand  paid  by  the  said  party  of  the  second  part,  at  and  before 
the  sealing  and  delivery  of  these  presents,  have  sold,  remised,  released  and 
quit  claimed,  and  do,  by  these  presents,  sell,  remise,  release  and  quit  claim, 
unto  the  said  party  of  the  second  part,  their  successors  and  assigns,  a  strip 
of  land,  seventy  (70)  feet  in  width,  through  and  across  the  following  de- 
scribed tract  of  land,  lying  in  the  county  of  ,  and  State  of  Illinois,  that 

is  to  say,  north-west  quarter  of  north-east  quarter  of  section  five,  township 
eight  north,  and  range  five  west  of  the  third  principal  meridian,  commenc- 
ing at  the  north-west  corner  of  said  tract  of  land  and  running  east,  on  the 
township  line,  eighty  rods  ;  thence  south,  seventy  feet ;  thence  west,  eighty 
rods;  thence  north,  seventy  feet,  to  the  place  of  beginning;  the  said  strip 
of  land,  seventy  feet  in  width,  being  the  same  on  which  the  said  party  of 
the  second  part  have  surveyed  and  located  and  are  about  to  construct  their 
aforesaid  railroad,  and  being  fifty  feet  in  width  on  each  side  of  the  center 
line  of  said  railroad,  as  the  same  has  been  surveyed  and  located;  the  im- 
provements and  appurtenances  to  the  same  belonging  all  to  be  excepted. 
To  have  and  to  hold,  with  the  appurtenances,  unto  the  said  party  of  the 
second  part,  their  successors  and  assigns,  to  their  only  proper  use  and 
behoof,  forever. 

"  In  witness  whereof,  the  said  party  of  the  first  part  have  hereunto  set 
their  hands  and  seals,  the  day  and  year  first  above  written. 

his 
"  Daniel  S.  M  Boyd.  [seal.] 

mark, 
her 
"  Christiana  M  Boyd."        [seal.] 
mark. 

Exhibit  "  E." 
"  TERRE  HAUTE  AND  ALTON  RAILROAD  COMPANY. 
"  This  Indenture,  Made  and  executed  this  24th  day  of  May,  A.  D.  1853, 
by  and  between  James  Thalls  and  Hester  D.,  his  wife,  of  the  county  of 
Montgomery,  and  State  of  Illinois,  of  the  first  part,  and  the  '  Terre  Haute 
and  Alton  Railroad  Company,"  of  the  second  part,  witnesseth  :  That  the 
said  party  of  the  first  part,  in  consideration  of  the  advantages  which  may 
or  will  result  to  the  public  in  general,  and  the  said  party  of  the  first  part  in 
particular,  by  the  construction  of  the  Terre  Haute  and  Alton  Railroad,  aa 
also  in  consideration  of  the  sum  of  one  dollar,  to  the  said  party  of  the  first 
part  in  hand  paid  by  the  said  party  of  the  second  part,  at  and  before  the 
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sealing  and  delivery  of  these  presents,  have  sold,  remised,  released  and 
quit  claimed,  and  do  by  these  presents  sell,  remise  and  quit  claim  unto  the 
said  party  of  the  second  part,  their  successors  and  assigns,  a  strip  of  land 
seventy-five  (75)  feet  in  width,  through  and  across  the  following  described 
tract  of  land,  lying  in  the  county  of  Montgomery,  and  State  of  Illinois,  that 
is  to  say  :  the  north-east  quarter  of  the  north-east  quarter  of  section  five, 
in  township  eight  north,  and  range  five  west  of  the  third  principal  meridian, 
commencing  at  the  north-east  corner  of  said  tract  of  land,  and  running  west 
on  the  township  line  eighty  rods  ;  thence  south,  seventy-five  feet ;  thence 
east,  eighty  rods  ;  thence  north,  seventy- five  feet,  to  the  place  of  beginning; 
the  said  strip  of  land,  seventy-five  feet  in  width,  being  the  same  on  which 
the  said  party  of  the  second  part  have  surveyed  and  located,  and  are  about 
to  construct  their  aforesaid  railroad,  and  being  fifty  feet  in  width  on  each 
side  of  the  center  line  of  said  railroad,  as  the  same  has  been  surveyed  and 
located,  the  improvements  and  appurtenances  to  the  same  belonging  all  to 
be  excepted  :  To  have  and  to  hold,  with  the  appurtenances,  unto  the  said 
party  of  the  second  part,  their  successors  and  assigns,  to  their  only  proper 
use  and  behoof  forever. 

"  In  witness  whereof,  the  said  party  of  the  first  part  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  above  written. 

"James  Thalls.  [seal.] 

her 
'Hester  D.  X  Thalls."      [seal.] 
mark. 

Mr.  S.  T.  LoGAK,  and  Messrs.  Stuaet,  Edwakds  &  Brown, 
for  tlie  plaintiff  in  error. 

Mr.  H.  W.  Billings,  and  Messrs.  J.  &  D.  Gillespie,  for  tlie 
defendant  in  error. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 
There  would  seem  to  be  no  question  that  the  plaintiff  took 
by  his  deed  the  whole  of  the  premises  described,  except  that 
which  had  been  previously  conveyed  to  the  railroad  company. 
The  description  in  the  deed  to  the  railroad  company  is  this : 
"  A  strip  of  land,  seventy  '(YO)  feet  in  width,  through  and 
across  the  following  described  tract  of  J  and,  lying  in  the  county 
of ,  and  State  of  Illinois,  that  is  to  say :  north-west  quar- 
ter of  north-east  quarter  of  section  five,  township  eight  north 
and  range  five  west  of  the  third  principal  meridian,  commenc 
ing  at  the  north-west  corner  of  said  tract  of  land,  and  running 
east  on  the  township  line  eighty  rods ;  thence  south,  seventy 
feet ;  thence  west,  eighty  rods  ;  thence  north,  seventy  feet,  to 
the  place  of  beginning ;  the  said  strip  of  land,  seventy  feet  in 
widtli,  being  the  same  on  which  the  said  party  of  the  second 
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part  have  siu'veyed  and  located,  and  are  about  to  construct  their 
aforesaid  railroad,  and  being  fifty  feet  in  width  on  each  side  of 
the  center  line  of  said  railroad,  as  the  same  has  been  surveyed 
and  located,  the  improvements  and  appurtenances  to  the  same 
belonging  all  to  be  excepted."  Now  here  are  two  descriptions, 
which  may  or  may  not  be  consistent  with  each  other.  One  d©> 
scription  is  by  com'ses  and  distances,  thereby  bounding  the  prem- 
ises to  be  conveyed.  The  other  is  by  reference  to  the  actual 
survey  and  location  of  the  railroad.  The  plaintiff  proved  that 
the  railroad  was  actually  located  nineteen  rods  and  five  links 
south  of  the  north  line  of  the  quarter,  which  was  a  section 
line,  thus  showing  that  the  two  descriptions  were  of  different 
pieces  of  land.  And  the  question  is,  which  description  shall 
control?  As  before  stated,  there  can  be  no  doubt  that  the 
plaintiff  took,  and  is  entitled  to  hold,  all  not  conveyed  to  the 
railroad.  If  the  first  description  is  to  prevail,  the  railroad  com- 
pany did  not  get  the  land  where  they  had  located  and  have 
constructed  their  road,  but  that  belongs  to  the  plaintiff,  and 
the  railroad  company  own  a  strip  near  twenty  rods  north  of 
their  road,  and  upon  the  quarter  section  line.  When  this  sur- 
vey was  made,  and  deed  given,  there  can  be  no  doubt  that  all 
parties  were  mistaken  as  to  where  the  northern  boundary  of 
the  quarter  was.  Assuming  that  the  surveyor  ran  the  lines 
upon  the  ground,  when  that  deed  was  di*awn,  can  there  be  any 
doubt  whether  he  ran  them  where  the  railroad  now  is,  or  ran 
round  a  like  piece  of  land  nineteen  rods  north  of  it  ?  The  law 
says,  that  the  land  is  conveyed,  around  which  the  surveyor 
actually  ran  the  lines,  and  fixed  his  monuments.  Monuments, 
tangible  things,  capable  of  being  identified  by  witnesses,  must 
always  control  and  supersede  courses  and  distances,  which  are 
more  liable  to  be  set  down  in  error.  No  fitter  case  than  the 
one  before  us  could  be  desired  to  illustrate  the  truth  of  this 
proposition.  This  railroad  is  itself  a  palpable  continuing  monu- 
ment, showing  beyond  doubt  or  cavil  what  the  parties  designed 
should  be  conveyed,  wliile  the  evidence  ruled  out  demonstrates 
that  the  parties  were  mistaken  as  to  the  real  location  of  the 
north-east  comer  of  the  section,  which  was  supposed  to  be  at 
the  initial  point  of  the  survey,  when  in  fact  it  was  not.  Shall 
we  then  remove  that  initial  point  some  twenty  rods  north  of 
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where  it  actually  existed,  in  order  to  make  it  conforra  to  a  false 
supposition  in  the  deed  ?  That  would  be  an  attempt  to  rectify 
one  error  by  the  commission  of  another.  The  law  requires  us 
to  reject  the  false  description,  and  adhere  to  the  true  one.  By 
doing  this,  we  not  only  follow  a  well  settled  rule  of  law,  but 
carry  out  the  unquestioned  intentions  of  the  parties. 

This  is  upon  the  assumption  that  the  testimony  of  the  sur- 
veyor Standring  conclusively  proved  that  the  section  line  was 
north  of  the  railroad  ;  for  whatever  the  testimony  fairly  tended 
to  prove,  we  must  assume  as  conclusively  established,  when 
deciding  upon  the  admissibility  of  testimony. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


The  Columbus  MAcnmE  Manufactueing  Co.  et  al.  v. 
Phaees  a.  DoRwnsT  et  al. 

Same  v.  Edward  R.  Uleich  et  al. 

[ORlrf.  ED.,  PAGE  169.] 

Mechanics'  lien  — petition  must  state  time,  etc.  When  a  petition  for  a 
mechanics'  lien  states  no  time  within  which  the  contract  was  to  be  per- 
formed, it  is  fatally  defective  on  error. 

Weit  of  Eeror  to  the  Circuit  Court  of  Sangamon  county. 

These  two  suits  were  petitions,  filed  by  the  appellees  against 
the  appellant  and  others,  for  mechanics'  liens.  The  Columbus 
Machine  Manufacturing  Company  were  incumbrancers. 

Messrs.  Lincoln  &  Heendon,  for  the  plaintiffs  in  error. 

Mr.  James  C.  Conkling,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 
The  petitions  in  both  these  cases  present  the  same  defect 
which  we  have  so  often  decided  to  be  fatal.  They  state  no 
time  within  which  the  contracts  were  to  be  performed,  as  is 
required  by  the  statute.  This  may  be  remedied  by  amend- 
ments, after  the  cases  are  remanded. 

The  decrees  are  reversed,  and  the  suits  remanded. 

Decrees  reversed. 
20— 25th  III. 
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Geoege  a.  Montag 

V. 

James  J.  Lynn  et  al. 

[ORIQ.  ED.,  PAGE  169.] 

1.  Ejectment  —  time  of  appointing  comndssioners  to  appraise  improve' 
ments,  etc.  The  clause  in  the  ejectment  statute  requiring  the  court  on  ren- 
dition of  judgment  of  eviction,  then  to  appoint  commissioners  to  appraise 
valuable  and  lasting  improvements,  is  merely  directory,  not  imperative,  at 
least  where  the  judgment  in  ejectment  is  appealed  from. 

2.  Same  —  appointing  coinmissioners  after  appeal.  In  case  of  an  appeal 
to  this  court,  suspending  the  judgment  of  eviction,  and  its  aflBrmance,  a 
motion  for  the  appointment  of  commissioners  at  the  first  term  of  the  Circuit 
CJourt  after  aflBrmance,  will  be  in  time. 

3.  Chancery  jurisdiction  —  appointment  of  commissioners  to  value 
improvements  of  land  recovered  in  ejectment.  A  bill  in  chancery  to  have 
commissioners  appointed  to  value  the  permanent  improvements  on  land 
after  judgment  in  ejectment,  cannot  be  entertained,  as  the  party  has  a  rem- 
edy at  law  by  appeal,  or  error,  if  the  court  refuses  to  make  the  appointment. 

Writ  of  Errok  to  tlie  Circuit  Coiu't  of  Adams  county  ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

This  was  a  bill  in  chancery  filed  by  George  A.  Montag  against 
James  J.  Lynn,  Almeron  Wheat,  Isaac  M.  Grover  and  James 
H.  Hendrickson. 

It  appears  from  the  bill  that  Lynn  recovered  in  ejectment 
the  land  described  in  the  bill,  and  that  complainant  prayed  and 
perfected  an  appeal  from  the  judgment  to  this  court,  where  the 
eame  was  affirmed  in  February,  1860.  That  complainant  at 
the  next  term  of  the  ci««uit  court  thereafter,  on  due  notice, 
applied  to  the  court  for  the  appointment  of  commissioners  to 
appraise  the  valuable  and  lasting  improvements  upon  said  land, 
which  motion  the  circuit  court  overruled.  The  bill  also  charges 
that  before  the  complainant  had  any  notice  of  the  adverse  title, 
he  made  valuable  and  lasting  improvements  on  the  land,  en- 
hancing its  value  at  least  $2,500.  The  bill  prayed  that  the  cause 
be  referred  to  the  master  in  chancery  to  ascertain  the  value  of 
such  improvements  and  to  enjoin  the  execution  of  a  writ  of  pos- 
session then  in  the  hands  of  Hendrickson,  sheriif  of  the  county 
until  said  improvements  were  ascertained  and  paid  for,  etc. 
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The  court  below  sustained  a  demurrer  to  the  bill  and  dis- 
missed the  same. 

Messrs.  Williams,  Geimshaw  &  Williams,  for  the  plaintiff 
in  error. 

Messrs.  Wheat  &  Gkovee,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 
The  claim  for  equitable  relief  in  this  bill,  is  founded  upon 
the  assumption  that  the  circuit  court  properly  refused  to  appoint 
commissioners  to  assess  the  value  of  complainant's  improve- 
ments, under  the  48th  section  of  our  ejectment  law,  when  the 
motion  was  made  for  their  appointment  at  the  first  term  of  the 
court  after  the  judgment  was  affirmed  by  this  court.  This  as- 
sumption we  think  is  not  correct.  We  think  that  the  defend- 
ant in  ejectment  was  in  time  to  make  the  application  for  the 
appointment  of  commissioners  at  the  time  he  made  his  motion. 
This  is  the  part  of  the  section  of  the  law  presenting  the  ques- 
tion :  "  The  court  who  shall  pronounce  and  give  judgment  of 
eviction,  either  in  law  or  equity,  shall  at  the  time  nominate 
seven  fit  persons,  any  five  of  whom  shall  have  power,  and  it 
shall  be  their  duty  to  go  on  the  premises,  and  after  viewing  the 
same,  on  oath  or  affirmation,  to  assess  the  value  of  all  such  last- 
ing and  valuable  improvements,  which  shall  have  been  made 
thereon  prior  to  the  receipt  of  such  notice  as  aforesaid,"  etc. 
The  question  is,  whether  the  time  here  specified  for  the  appoint- 
ment of  commissioners  is  du-ectory  or  imperative.  We  think 
from  the  natm'e  of  the  case  it  was  only  designed  to  be  dii'ectory, 
at  least  where  the  judgment  is  appealed  to  this  court,  as  was 
the  case  here.  The  appeal  suspended  the  operation  of  the  judg- 
ment imtil  the  case  should  be  decided  by  this  court.  No  pro- 
ceedings could  be  lawfully  had  under  the  judgment.  Had  com- 
missioners been  appointed,  it  is  very  doubtful  whether  they 
could  have  proceeded  in  the  discharge  of  the  duties  specified  in 
the  statute,  until  after  the  affirm.ance  of  the  judgment  by  this 
court.  It  is  not  to  be  presumed  that  the  legislature  designed 
that  the  proceedings  for  the  assessment  of  the  value  of  the  im- 
provements should  be  going  on,  while  the  case  was  pending  in 
this  court,  where  the  judgment  was  liable  to  be  reversed.  No 
benefit  could  accrue  to  either  party  to  have  the  commissioners 
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appointed  at  that  time,  rather  than  at  the  first  term  after  the 
judgment  was  affirmed  bj  this  court.  While  we  will  not  now 
say  that  the  appointment  would  have  been  void  if  made  at  that 
time,  we  think  the  more  appropriate  time  was  after  the  affirm- 
ance of  the  judgment,  and  when  the  motion  for  their  appoint- 
ment was  made,  after  due  notice  had  been  given  to  the  opposite 
party.  The  party  had  an  adequate  remedy  at  law,  by  bringing 
to  this  court  the  decision  of  the  circuit  court,  refusing  to  ap- 
point the  commissioners,  and  having  it  reversed,  and  then  get- 
ting commissioners  appointed,  and  having  the  value  of  improve^ 
ments  assessed  according  to  law.     The  decree  dismissing  the 

bill  must  be  affirmed. 

Decree  affirmed. 


Bluford  Bethel  et  al. 

V. 

John  C.  Shaep  et  al. 

[ORIG.  ED.,  PAGE  173.] 

1.  Judicial  sale  —  preventing  competition  by  purcJiaser.  Where  a  pur- 
chaser of  land  at  a  sheriff's  sale  resorts  to  fraudulent  means  to  prevent 
competition,  such  as  falsely  representing  that  he  is  buying  for  the  heirs  of 
the  debtor,  a  court  of  equity  will  avoid  the  sale  and  conveyance,  as  against 
him  and  purchasers  from  him  with  notice,  or  who  are  mere  volunteers. 

2.  Trust  — frmidulent  purchaser  at  judicial  sale.  When  one  purchases 
lands  belonging  to  heirs  at  a  great  sacrifice,  by  representing  that  he  is  pur- 
chasing for  them,  the  heirs,  notwithstanding  the  fraud,  may  treat  him  as  a 
trustee  for  them,  and  proceed  against  him  as  such ;  and  a  purchaser  of 
trust  property,  with  notice  of  the  existence  of  the  trust,  becomes  a  trustee, 
and  holds  the  same  subject  to  the  trusts  in  the  hands  of  his  grantor,  even 
though  he  be  a  purchaser  for  a  full  consideration. 

Writ  of  Error  to  tlie  Circuit  Court  of  Jersey  county. 

This  was  a  bill  in  chancery,  by  the  appellees  against  the  ap- 
pellants, to  set  aside  a  certain  sheriff's  sale  under  execution,  the 
sheriff's  deed  to  the  purchaser,  and  subsequent  conveyances. 

It  appears  that  Clark  Brown,  the  ancestor  of  the  complain- 
ants, died,  owing  a  small  debt,  upon  which  judgment  was  recov- 
ered against  his  heirs  at  law,  and  an  execution  issued  thereon, 
under  which  an  eighty-acre  tract  of  land  was  sold  to  Bluford 
Bethel  for  $81,  and  for  which  he  afterwards  received  a  slieriff's 
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deed.  Bethel  afterwards  conveyed  the  land  to  Jesse  White  for 
the  consideration  of  $1,000,  and  White  conveyed  one-half  of 
the  tract  to  one  Harper.  The  facts  of  the  case  are  stated  sub- 
stantially in  the  opinion  of  the  court,  upon  which  the  sale  and 
several  conveyances  were  sought  to  be  set  aside.  The  bill 
prayed  to  set  aside  the  sale,  for  a  reconveyance,  and  general 
relief. 

The  circuit  court  set  aside  the  sheriff's  deed  to  Bethel, 
Bethel's  deed  to  White,  and  the  deed  of  the  latter  to  Harper, 
and  required  Brown's  heirs  to  refund  the  purchase  money  paid 
by  Bethel,  with  interest,  making  the  same  a  lien  upon  the  land. 

Messrs.  Palmer  &  Pitman,  for  the  plaintiffs  in  error. 

Mr.  B.  S.  Edwauds,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
The  first  question  presented  by  this  record,  is,  whether  Bethel 
resorted  to  such  fraudulent  means,  to  prevent  competition,  at 
the  sheriff's  sale  of  the  land  in  controversy,  as  rendered  his  pur- 
chase void  as  against  the  defendants  in  error.  The  testimony 
of  Slaten  is  clear  and  unequivocal  that  Bethel  prevented  his 
attending  the  sale,  by  assuring  him  that  arrangements  had  been 
made  to  settle  the  judgment.  This  assurance  was  given  by 
Bethel  in  reply  to  a  statement  of  the  witness,  that  he  would  be 
willing  to  satisfy  the  debt  for  ten  acres  of  the  land,  if  it  could 
have  been  conveyed  by  the  defendants  in  error.  This  witness 
also  states  that  he  had  designed  to  attend  the  sale,  and  satisfy 
the  judgment,  by  bidding  off  twenty  acres  of  the  land.  When 
this  evidence  is  considered  in  connection  with  the  previous 
offer  of  Morris  to  pay  the  debt,  and  take  a  lease  on  a  part  of 
the  place  to  reimburse  him,  together  with  Bethel's  repeated 
statements,  to  different  persons,  that  he  intended  to  make  the 
purchase  for  a  home,  and  intended  to  let  the  heirs  have  it,  upon 
their  refunding  to  him  the  purchase  money,  we  are  irresistibly 
impelled  to  the  conclusion  that  Bethel's  design  was,  by  these 
means,  to  prevent  competition,  and  thereby  become  the  pur- 
chaser at  less  than  the  one-seventh  part  of  its  value. 

He  must  have  been  conscious  that  few  persons  are  disposed 
to  compete  with  orphans  in  the  purchase  of  property,  or  are 
disposed  to  take  their  slender  patrimony  at  a  small  fraction  of 
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its  value ;  and  knowing  this  fact,  he  doubtless  appealed  to  the 
better  feelings  of  the  neighbors  and  friends  of  the  children, 
and  by  assuring  them  that  the  purchase  was  for  their  benefit, 
was  enabled  thereby  to  prevent  competition,  become  the  pur- 
•haser,  prevent  redemption,  and  acquire  a  sheriff's  deed  at 
almos't  a  nominal  sum.  Had  it  not  been  for  his  false  represen- 
tations, Slaten  would  have  satisfied  the  debt  with  twenty  acres 
of  the  land,  and  thus  the  loss  to  the  heirs  would  have  been 
comparatively  trifiing.  Taking  all  the  facts  in  proof  into  con- 
sideration, we  have  no  hesitation  in  saying  that  they  clearly 
establish  a  fraud  on  the  part  of  Bethel,  in  preventing  compe- 
tition at  the  sale,  which  entitles  the  defendants  in  error,  so  far 
as  their  rights  are  involved,  to  have  the  sale  avoided. 

We  then  come  to  the  question  whether  White,  who  was  a 
purchaser  from  Bethel  for  a  valuable  consideration,  was  charge- 
able with  notice,  either  actual  or  constructive.  When  all  the 
evidence  is  considered,  we  think  it  may  be  fairly  inferred  that 
he  knew  the  mode  in  which  Bethel  had  acquired  the  land. 
But  if  in  this  we  are  mistaken,  it  is  manifest,  from  the  evi- 
dence, that  he  knew  that  the  heirs  were  the  equitable  owners 
of  the  land,  as  he  stated  to  Coleon  that  he  would  not  have 
made  the  purchase  of  Bethel,  if  he  had  not  agreed  to  purchase 
forty  acres  of  land  for  each  of  the  heirs.  This  he  also  said  in 
substance  to  two  other  witnesses,  and  another  witness  heard 
Bethel  tell  White  that  he  would  make  such  a  purchase  for 
them. 

The  defendants  in  error  had  the  undoubted  right,  notwith- 
standing Bethel's  fraud,  to  treat  him  as  a  trustee,  and  to  pro- 
ceed against  him  as  such.  1  Stoiy's  Eq.,  sees.  439,  1265.  And 
the  doctrine  is  equally  well  settled,  that  a  purchaser  of  trust 
property,  with  notice  of  its  existence,  becomes  a  trustee,  and 
can  only  hold  it  subject  to  the  liability  of  his  grantor  to  respond 
to  the  existing  trust ;  and  he  cannot  be  heard  to  defeat  it,  not- 
withstanding he  may  be  a  purchaser  for  a  full  consideration. 
1  Story's  Eq.,  sec.  395.  To  permit  such  a  purchaser  to  defeat 
the  trust,  or  equitable  rights  of  others,  when  he  has  full  knowl- 
edge of  their  equities,  would  be  iniquitous  and  unjust,  and 
cannot  be  tolerated  in  a  court  of  equity.  White  seems  to  have 
had  such  knowledge,  when  he  purchased,  if  we  may  regard  hie 
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declarations,  and  having  purchased  with  notice  of  the  fraud, 
and  the  equitable  rights  of  defendants  in  error,  he  has  acquired 
the  property  as  their  trustee. 

It  may  be  asked,  whether  a  conveyance  of  a  portion  of  this 
property  by  "White  to  Harper,  changed  the  rights  of  defend- 
ants in  error.  That  depended  upon  whether  Harper  was  a 
purchaser  for  a  valuable  consideration.  If  he  took  as  a  mere 
volunteer,  or  with  notice  of  the  existing  equities  of  defendants 
in  error,  he,  in  either  event,  became  their  trustee,  and  held  the 
property,  charged  with  their  equitable  rights.  It  is  not  claimed 
in  the  pleadings  or  evidence,  that  Harper  paid  any  considera- 
tion to  White  for  the  land.  And  when  it  is  remembered  that 
he  was  the  son-in-law  of  White,  the  presumption  is  that  none 
was  paid,  or  it  would  have  been  proved.  The  inference,  in  the 
absence  of  such  proof,  is  that  he  took  as  a  volunteer.  And  it 
appears  that  by  his  death,  the  land  passed  to  his  child,  and  by 
its  death,  to  his  widow,  the  daughter  of  White,  and  by  her 
death,  to  White,  and  his  wife,  and  their  children.  They  have 
aU  of  them  in  succession  inherited  the  property  of  Harper, 
severally  as  volunteers,  and  as  such,  hold  it  as  it  was  before 
liable  to  the  equities  of  the  defendants  in  error. 

The  decree  of  the  court  below  is  therefore  affirmed. 

.  Decree  aifirTned, 


J.  M.  LoCKRIDGE 

V. 

John  Nuckolls. 

[grig.  ED..  PAGE  178.] 

1.  Assignment — of  the  pleadingx  and  evidence  in  respect  thereto.  Under 
section  59  of  the  practice  act  of  1845,  when  the  assignment  of  a  note  is 
denied  by  plea,  verified  by  affidavit,  the  burden  of  proof  is  thrown  upon 
the  plaintiff  in  the  first  instance  of  proving  the  assignment,  and  without 
proof  aliunde,  it  cannot  be  received  in  evidence. 

2.  When  the  assignment  of  the  note  sued  on  is  not  put  in  issue  by  plea 
verified,  the  assignment  is  prima  facie  evidence  of  its  genuineness,  and  the 
burden  of  disproving  it  is  thrown  upon  the  defendant ;  but  the  maker  will 
not  be  prohibited  from  denying  the  assignment  by  rebutting  testimony  aftei 
it  has  been  admitted  in  evidence. 

8.  Party  AT  LAW — legal  holder  of  note  only  can  recover.     In  a  suit  by 
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one  as  assignee  of  a  promissory  note,  if  it  is  made  to  appear  by  disprovina: 
the  assignment,  that  the  plaintiff  is  not  the  legal  holder  of  the  note,  he 
cannot  maintain  his  action,  whether  the  pleadings  are  verified  by  affidavit 
or  not. 

Appeal  from  the  Cii'ciiit  Court  of  Sangamon  county. 

This  was  an  action  of  assumpsit,  by  John  JSTuckolls  against 
J.  M.  Lockridge,  upon  an  indorsed  promissory  note.  The 
declaration  was  in  the  usual  form. 

The  defendant  pleaded  the  general  issue,  to  which  was 
attached  the  following  notice : 

"  The  plaintiff  will  take  notice,  that  on'  the  trial  of  this  cause, 
the  said  defendant  will  undertake  to  prove  that  the  note  sued 
on,  in  this  case,  was  wrongfully  obtained  by  fraud  or  otherwise, 
from  the  estate  of  James  l^uckolls,  deceased,  or  from  him,  during 

his  last  illness,  by Nuckolls ;  and  that  said  note  is  part 

of  the  assets  of  said  estate,  and  that  the  note  does  not  belong 
to  the  said  plaintiff,  nor  to  his  assignors,  but  belongs  to  the 
said  defendant,  as  administrator  of  the  estate  of  said  James 
Nuckolls ;  and  that  one  Jno.  Nuckolls  is  co-administrator  of 
said  estate." 

On  the  trial  the  plaintiff  read  the  note  and  assignment  in 
e^ndence. 

The  defendant  then  called  several  witnesses,  and  offered  to 
prove  by  them  that  Charles  D.  Nuckolls  by  larceny  or  fraud 
obtained  the  note,  with  probably  the  fii'st  assignment  thereon, 
from  the  payee,  either  just  before  or  after  his  death,  and  that 
when  Charles  D.  Nuckolls  assigned  the  same  to  John  Nuckolls, 
the  plaintiff,  he  had  full  knowledge  of  the  facts,  and  took  the 
same  knowing  that  it  belonged  to  the  estate  of  James  Nuckolls, 
deceased,  but  the  court  refused  to  admit  the  evidence  on  the 
ground  that  the  facts  could  not  be  proved  under  the  general 
issue  and  notice. 

The  plaintiff  recovered  judgment  for  $183.43,  and  the  de- 
fendant appealed. 

Messrs.  Stuart  &  Edwards,  and  Mr.  W.  H.  Herndon,  for 
the  appellant. 

Mr.  Milton  Hay,  for  the  appellee. 

Mr.  Justice  "Wai.ker  delivered  the  opinion  of  the  Court : 
Under  the  gerici'al  issue  and  notice  of  the  special  matter  of 
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defense,  the  appellant  offered  to  prove  that  the  note  was  ob- 
tained from  the  payee,  either  by  larceny  or  fraud.  That  the 
appellee  purchased  with  full  notice  of  that  fact,  and  was  not 
the  owner  of  the  note  in  good  faith.  The  court  rejected  the 
evidence,  upon  the  ground  that  there  was  no  plea  verified  by 
afiidavit  interposed,  which  denied  the  assignment  of  the  note 
sued  upon  in  the  case.  It  is  provided  by  the  fifty-ninth  section 
of  the  practice  act  that  "  In  actions  upon  bonds,  notes  and  all 
other  writings,  made  assignable  by  law,  in  the  name  of  the  as- 
signee, the  plaintiff  shall  not  be  held  bound  to  prove  the  assign- 
ment, or  signature  of  any  assignor,  unless  the  fact  of  assignment 
be  put  in  issue  by  plea  verified  by  the  affidavit  of  the  defendant, 
or  some  credible  person,  stating  that  he  verily  believes  the  facts 
stated  in  the  plea  are  true." 

The  fourteenth  section  of  the  same  act  provides  that,  "  'No 
person  shall  be  permitted  to  deny  on  trial  the  execution  of  any 
instrument  in  writing,  whether  sealed  or  not,  upon  which  any 
action  may  have  been  brought,  or  which  shall  be  pleaded  or  set 
up  by  way  of  defense  or  set-off,  unless  the  person  so  denying 
the  same  shall,  if  defendant,  verify  his  plea  by  affidavit ;  and  if 
plaintiff,  shall  file  his  or  her  affidavit  denying  such  instrument," 
etc.  The  question  presented  is,  whether  the  same  construction 
shall  be  given  to  each  of  these  provisions,  and  the  first  be  gov- 
erned by  the  same  rules  which  have  been  announced  under  the 
latter.  Under  the  fourteenth  section  it  has  been  uniformly 
held,  that  the  party  is  not  at  liberty  to  deny  the  execution  of 
the  instrument,  or  put  the  other  party  to  its  proof,  except  in 
the  mode  prescribed.  Until  that  provision  is  complied  with,  the 
mere  production  of  the  instrument  proves  itself  without  further 
evidence.  And  when  admitted  in  evidence,  the  maker  has 
no  right  to  deny  or  rebut  by  evidence  the  genuineness  of  its 
execution. 

The  language  of  the  fifty-ninth  section  is  different  from  the 
other.  It  dispenses  with  proof  of  the  assignment,  before  the 
instrument  is  admitted,  unless  the  act  of  assignment  is  denied  by 
plea  verified  by  affidavit,  whilst  the  maker  under  the  fourteenth 
section  is  not  permitted  to  deny  the  execution  of  the  instrument 
except  in  that  mode.  This  section  does  not  prohibit  the  defend- 
ant from  denying  the  assignment  by  rebutting  evidence.  It 
21— 2.5th  III. 
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only  provides  that  until  the  assignment  is  denied  in  the  mode 
indicated,  the  plaintiff  shall  not  be  required  to  make  the  proof. 
In  the  one  case  the  maker  is  not  permitted  to  deny  the  execution 
of  the  instrument,  and  in  the  other,  the  holder  is  not  required 
to  prove  the  assignment.  The  one  is  conclusive,  and  the  other 
is  presumptive.  When  the  note  and  assignment  are  produced, 
they  may  unquestionably  be  read  in  evidence,  if  otherwise  un- 
objectionable, unless  their  execution  is  denied,  in  the  mode  pre- 
scribed, and  when  read,  we  have  seen  the  defendant  has  no 
right  to  deny  or  question  the  execution  of  the  note,  as  he  is 
expressly  prohibited  from  doing  so  hj  the  statute ;  but  the  fifty- 
ninth  section  contains  no  prohibition  against  denying  the  assign- 
ment after  it  is  admitted  in  evidence. 

The  fact  that  the  legislatiu-e  has  employed  different  language 
in  the  two  sections,  would  seem  to  imply  that  they  were  designed 
to  have  a  different  operation.  We  think  a  fair  and  reasonable 
construction  of  these  two  provisions,  justifies  the  distinction 
that  under  the  one  the  maker  cannot  deny  the  execution  of  the 
instrument  either  before  or  after  it  is  introduced,  while  under 
the  other  he  cannot  deny  it  before  but  may  after  its  introduc- 
tion in  evidence.  The  assignment  indorsed  upon  the  note  is 
made  prima  facie  evidence  of  its  genuineness,  but  does  not 
preclude  the  defendant  from  rebutting  that  fact.  Or  if  he 
chooses,  he  may  by  denying  it  by  plea  verified  by  affidavit 
throw  the  burthen  of  the  proof  on  the  plaintiff  in  the  first 
instance.  We  are  therefore  of  the  opinion  that  the  evidence 
was  competent  for  the  purpose  for  which  it  was  offered,  and 
should  have  been  received. 

It  was  also  urged  that  whether  the  assignment  was  genuine 
was  a  question  which  did  not  concern  the  appellant.  But  that 
it  was  a  question  alone  between  the  appellee  and  the  adminis- 
trators, and  that  if  the  note  was  the  property  of  the  estate, 
appellant  had  no  right  to  show  that  fact  to  defeat  a  recovery. 
Before  the  adoption  of  the  fifty-ninth  section,  the  plaintiff 
could  not  recover  on  such  an  instrument,  until  he  had  made 
proof  that  he  was  the  legal  holder,  and  the  statute  still  imposes 
that  duty  where  the  verified  plea  is  filed.  It  then  necessarily 
follows  that  if  it  appears  by  either  mode  that  he  is  not  the  legal 
holder  of  the  instrument,  he  has  no  right  to  maintain  his  action. 
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The  judgment  of  the  court  below  is  reversed,  and  the  cause 

remanded. 

Judgment  reversed. 

The  Boaed  of  Supervisors  of  Schuyler  County  t). 
The  People  ex  ret.  The  Rock  Island  a^nd  Alton 
R.  R  Co. 

Same  v.  Charles  Farwell. 

[OEIG   ED.,  PAGE  181.] 

1.  CoNSTiTOTiONAii  LAW  —  whether  title  of  act  embraces  whole  act.  The 
title  of  the  act  to  incorporate  the  Rock  Island  and  Alton  Railroad  Company, 
approved  Feb.  14,  1855,  is  sufficient  to  embrace  the  whole  of  the  act,  within 
the  requirement  of  section  23  of  article  3  of  the  constitution.  The  provis- 
ion authorizing  municipal  and  individual  subscriptions,  is  appropriately 
designed  to  carry  out  the  object  of  the  incorporation. 

2.  Same  — presumption  as  to  three  several  readings  where  the  journal  is 
silent.  The  constitution  does  not  require  that  the  journals  shall  show  that 
a  bill  is  read  three  times  in  each  house  before  being  put  upon  its  passage, 
as  it  does  in  regard  to  the  ayes  and  noes.  Where  the  journals  are  silent,  it 
will  be  presumed  that  this  was  done,  as  required  by  the  constitution. 

3.  Municipal  subsckiption  and  bonds  —  tribunal  to  order  election  and 
issue  bonds  in  aid  of  railway  company.  Where,  after  the  adoption  of  town- 
ship  organization  by  a  county,  a  law  is  passed,  authorizing  the  County  Court 
of  such,  and  other  counties,  through  which  a  railroad  is  located,  to  call  an 
election  upon  the  question  of  corporate  subscription  to  its  capital  stock,  and 
upon  a  favorable  vote  to  subscribe  and  issue  bonds,  these  acts  cannot  be 
exercised  by  the  board  of  sapervisors  of  such  county,  and  the  subscription 
so  made  and  bonds  issued  are  void. 

Appeals  from  the  Circuit  Court  of  Schuyler  county. 

The  first  of  these  cases  was  a  proceeding  by  Tnandamus  to 
compel  the  defendants  to  issue  and  dehver  to  the  relator,  bonds 
of  Schuyler  county,  in  payment  of  an  alleged  subscription  of 
the  county  to  the  relator  company. 

It  seems  the  board  of  supervisors  of  Schuyler  county  ordered 
an  election  on  a  proposition  that  the  county  subscribe  $75,000 
to  the  capital  stock  of  the  company,  which  resulted  in  a  majority 
vote  in  favor  of  the  subscription;  that  the  chairman  of  the 
board  of  supervisors  made  such  subscription  under  an  order  of 
the  board ;  that  $59,000  of  the  bonds  of  the  county  were  issued 
and  delivered  under  such  subscription,  leaving  $16,000  unissued. 
The  relator  sought  to  compel  their  issue  and  delivery. 
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The  respondents,  in  their  return,  denied  that  the  act  of  Feb- 
.  ruarj  14,  1855,  incorporating  this  company,  ever  became  a  law 
of  the  State,  for  the  reasons  discussed  in  the  opinion,  and  also 
denied  the  authority  of  the  board  of  supervisors  to  order  the 
election,  to  make  the  subscription,  or  to  issue  the  bonds  of  the 
county  under  the  several  acts  referred  to  in  the  opinion,  and 
also  set  up  fraud,  and  that  the  railroad  was  abandoned  as  a 
failure. 

The  second  case  was  assumpsit  upon  thirty-six  interest 
coupons  of  the  bonds  already  issued,  of  $35  each. 

By  consent  of  parties,  both  cases  were  tried  together  upon 
the  same  evidence.  The  court  decided  both  cases  against  the 
board  of  supervisors,  who  thereupon  prayed  and  perfected  this 
appeal. 

Messrs.  Skinner,  Benneson  &  Marsh,  for  the  appellants. 

Mr.  Chauncey  L.  Higbee,  for  the  appellees. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 

The  same  questions  are  involved  in  both  these  cases,  and 
they  will  be  considered  together. 

We  thmk  the  title  of  this  act  sufficient  to  embrace  the  whole 
of  the  law,  and  that  it  is  a  compliance  with  the  constitutional 
requirement.  All  the  provisions  of  the  act  are  appropriately 
designed  to  carry  out  the  object  of  the  corporation.  If  it  was 
proper  to  authorize  subscriptions  to  the  stock,  it  was  certainly 
proper  to  enable  individuals  or  counties  to  subscribe  and  specify, 
the  terms  and  conditions  on  which  they  might  subscribe,  and 
the  mode  of  making  the  subscription. 

It  is  next  objected  that  the  senate  journal  does  not  show  that 
the  bill  was  read  three  times  in  that  body  before  it  was  put 
upon  its  Unal  passage,  and  that  hence  the  constitutional  require- 
ments to  make  it  a  law  were  not  observed. 

The  constitution  does  require  that  every  bill  shall  be  read 
three  times  in  eacli  branch  of  the  general  assembly  before  it 
shall  be  passed  into  a  law,  but  the  constitution  does  not  say 
that  these  several  readings  shall  be  entered  on  the  journals. 
Some  acts  performed  in  the  passage  of  laws  are  required  by  the 
constitution  to  be  entered  on  the  journals,  in  order  to  make 
them  valid,  and  among  these  are  the  entries  of  the  ayes  and 
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nays  ou  the  final  passage  of  every  bill,  aud  we  held  in  the  caee 
of  Spaiiyler  v.  Jacohy,  14  111.  297,  that  where  the  journal  did 
not  show  this,  the  act  never  became  a  law.  But  where  the 
constitution  is  silent  as  to  whether  a  particular  act  which  is  re- 
quired to  be  performed  shall  be  entered  on  the  journals,  it  is 
then  left  to  the  discretion  of  either  house  to  enter  it  or  not,  and 
the  silence  of  the  journal  on  the  subject  ought  not  to  be  held 
to  afford  evidence  that  the  act  was  not  done.  In  such  a  case 
we  must  presume  it  was  done,  unless  the  journal  affirmatively 
shows  that  it  was  not  done.  We  think  this  act  was  properly 
passed  by  both  houses  of  the  general  assembly,  and  when  ap- 
proved by  the  governor  it  became  a  law. 

The  remaining  question  is,  whether  this  subscription  was 
made  in  pursuance  of  this  law.  The  county  of  Schuyler  adopted 
the  township  organization  law  in  1850,  and  by  an  amendment 
to  that  law,  passed  in  1851,  all  the  control  over  county  affairs 
which  had  previously  existed  in  the  county  courts,  was  given 
to  the  board  of  supervisors.  The  act  in  question  was  passed  in 
1855,  and  the  16th  section  provides  that  "  each  of  the  counties 
through  which  said  railroad  may  be  located  or  run,  shall  have 
the  power  and  right,  by  the  county  court  of  such  of  the  said 
counties  respectively,  to  subscribe  for  stock  and  become  stock- 
holders in  said  railroad,  the  said  counties  each  being  the  repre- 
sentative of  the  stock  so  subscribed,  and  for  this  purpose  each 
of  the  said  counties,  as  aforesaid,  is  hereby  authorized,  from 
time  to  time,  to  borrow  such  sum  or  sums  of  money  as  may  be 
necessary  for  the  purj^ose  aforesaid ;  to  issue,  and  in  any  way 
dispose  of,  or  hypothecate  their  bonds  in  denominations  of  not 
less  than  four  hundred  dollars,  bearing  a  rate  of  interest  not 
exceeding  seven  per  cent  per  annum  for  any  amount  so  bor- 
rowed, and  to  niortgage  the  shares  so  taken,  or  convey  the  same 
by  deed  of  trust,  to  secure  the  payment  of  any  debt  contracted 
by  said  county  so  subscribing,  for  the  pm-pose  aforesaid ;  and 
each  of  said  counties  are  hereby  authorized  in  the  premises 
aforesaid  to,  by  their  county  court,  as  fully  act  as  individuals 
might  or  (^ould  do  ;  each  of  said  counties  shall,  and  it  is  hereby 
made  tlie  duty  of  the  county  court  of  each  of  said  counties  to 
order  an  election  to  be  held  on  the  first  Monday  in  June,  1855, 
or  at  such  other  time  as  the  county  court  may  order,  from  time 
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to  time,  and  a  vote  to  be  taken  in  each  of  said  counties  through 
which  the  said  railroad  may  pass,  for  and  against  the  county 
taking  stock  in  said  railroad.  If  a  majority  of  the  votes  cast 
are  in  favor  of  stock  as  aforesaid,  it  shall  be  the  duty  of  the 
county  court  to  subscribe  for  stock  to  the  amount  of  not  less 
than  fifty  and  not  more  than  one  hundred  thousand  dollars ; 
provided  that  the  stock  so  subscribed  shall  alone  be  responsible 
for  the  stock  taken  by  any  of  the  counties,  as  aforesaid." 

Two  years  later  that  act  was  amended ;  the  second  section  of 
which  amendment  is  this  :  "  The  county  courts  of  Scott,  Schuy- 
ler, McDonough  and  Warren  counties,  and  any  other  counties 
through  which  this  road  may  pass,  are  hereby  authorized  and 
directed  to  issue  bonds  in  payment  of  all  stock  subscribed  or  to 
be  hereafter  subscribed  to  said  Rock  Island  and  Alton  E.aih*oad 
Company ;  and  are  hereby  further  authorized  and  empowered 
to  levy  a  special  tax,  and  make  all  other  needful  regulations 
sufficient  and  adequate  for  the  payment  of  interest  on  any  bond 
so  issued  by  said  counties  or  either  of  them."  Now,  all  tlie  acts 
required  by  both  these  laws  to  be  done  by  the  county  court 
were  performed  by  the  board  of  supervisors,  and  the  county 
court  has  taken  no  part  in  them,  and  the  important  question 
arises,  are  they  binding  upon  the  county  ?  We  see  no  way  ol 
avoiding  the  conclusion  that  they  are  not.  In  the  case  of  Pret- 
tyma/n  v.  Supervisors  of  Tazewell  County,  19  111.  380,  a  law 
passed  in  1849  authorized  the  county  court  to  do  similar  acts^ 
and  we  held  that  the  township  organization  law  subsequently 
passed,  transferred  the  power  from  the  county  court  to  the  board 
of  supervisors,  and  that  consequently  the  county  was  bound  by 
the  acts  thus  performed  by  the  board  of  supervisors.  But  here 
the  legislature,  knowing,  as  we  are  bound  to  presume,  that  the 
county  had  adopted  township  organization,  and  that  there  was 
a  board  of  supervisors  in  the  county,  which,  by  the  general  law, 
was  vested  with  general  jurisdiction  over  all  county  matters,  and 
particularly  all  financial  matters,  saw  proper,  for  some  reason, 
which  we  are  unable  to  divine,  to  confer  this  power  ujjon  the 
county  court,  instead,  as  we  should  suppose,  of  the  more  appro- 
priate tribunal  —  the  board  of  supervisors.  There  has  been  no 
subsequent  law  giving  the  least  color  to  say  that  the  power  has 
been  transferred  from  tlie  county  court,  where  it  was  expressly 
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vested,  to  the  board  of  supervisors.  These  bonds  were,  then, 
executed  by  the  chairman  of  the  board  of  supervisors,  without 
the  least  shadow  of  authority.  As  well  might  the  sheriff  of  the 
county,  or  the  circuit  court,  have  undertaken  to  perform  these 
acts,  and  execute  these  bonds,  as  this  board  of  supervisors. 
There  was  a  total  want  of  authority,  and  ,the  acts  were  conse- 
quently void.  Nor  can  we  compel  the  defendants  to  go  on  and 
do  further  void  acts  by  issuing  more  bonds,  or  paying  interest 
on  those  already  issued. 

The  judgments  in  both  cases  must  be  reversed. 

Judgments  reversed. 

Mr.  Justice  Walker,  being  interested,  took  no  part  in  the 
decision  of  these  cases. 


Henry  R.  Dickinson 

v. 
James  W.  Beeeden. 

[ORIO.  ED.,  PAGE  186.] 

Secondary  evidence  —  diligence  required  to  he  shown  of  the  existence  of 
original  and  sea/rch  for  it.  Where  an  affidavit  to  lay  the  foundation  for  the 
admission  of  a  copy  of  a  deed  in  evidence,  shows  that  the  residence  of  the 
grantee  is  known,  his  deposition  should  be  taken  to  prove  the  existence  of 
the  deed,  its  loss,  and  his  search  for  the  same  in  good  faith,  before  a  certi- 
fied copy  will  be  received  in  evidence.* 

Appeal  from  the  Circuit  Court  of  Hancock  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  of  ejectment,  by  James  W.  Breeden 
against  Henry  R.  Dickinson. 

The  court  below  admitted  in  evidence  a  certified  «opy  of  a 
deed  in  the  chain  of  the  plaintiff's  title  upon  the  plaintiff's  affi- 
davit, given  in  the  opinion,  to  which  the  defendant  objected. 
The  plaintiff  recovered  and  the  defendant  appealed. 

Me!?srs.  Browning  t%  Bushnell,  and  Messrs.  Ferris,  Hookeb 
&  Edmunds,  for  the  appellant. 

Messrs.  Williams,  Grimshaw  &  Williams,  for  the  appellee. 

•  See  Act  of  1861.  Gross,  90  §  38 ;  Rev.  Stat.  1874,  279  S  36. 
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Mr.  Justice  Bkeese  delivered  the  opinion  of  the  Court : 

The  only  point  we  shall  now  consider  is,  as  to  the  sufficiency 
of  the  proof  to  account  for  the  absence  of  the  original  deed 
from  Dozier  to  Conant.  The  only  proof  offered  on  the  point 
was  the  following  affidavit  of  the  plaintiff  in  the  action : 

"  James  "W".  Breeden,  the  aforesaid  plaintiff,  being  first  duly 
sworn,  deposes  and  says,  that  it  is  not  in  his  power  to  produce 
upon  the  trial  of  said  cause  the  origiaal  of  a  deed  from  James 
J.  Dozier  to  E.  L.  Conant,  dated  8th  October,  1835,  and  for  the 
premises  in  controversy  in  this  case,  and  recorded  in  Hancock 
county,  Illinois,  in  book  "B"  of  deeds,  page  464;  that  the 
original  of  said  deed  has  never  been  in  affiant's  possession  or 
nnder  his  control ;  affiant  purchased  said  premises  of  said 
Conant,  and  received  a  deed  of  conveyance  therefor  from  him, 
but  neither  when  he  so  purchased,  nor  at  any  time  before  or 
since,  did  he  receive  from  said  Conant  the  original  of  said 
deed  from  Dozier  to  Conant ;  affiant  resides  at  Louisville,  in 
the  State  of  Kentucky,  and  said  Conant  resides  in  the  State  of 
Indiana,  at  Evansville,  and  resided  in  said  State  of  Indiana 
when  he  conveyed  said  land  to  affiant.  Affiant  has  applied  to 
said  Conant,  both  in  person  and  by  letter,  for  said  original 
deed,  but  has  never  been  able  to  procure  said  original  deed 
from  said  Conant,  nor  get  any  information  from  him,  or  any 
one  else,  as  to  where  said  original  could  be  found  or  procured." 

This,  we  think,  is  far  from  meeting  the  requirements  of  the 
law.  The  affidavit  discloses  a  knowledge  by  the  affiant  of  the 
residence  of  Conant  the  grantee.  His  deposition  should  have 
been  taken  to  prove  the  existence  of  the  original,  and  that  it 
was  lost  or  so  mislaid  that  it  could  not  be  found  after  diligent 
search,  and  that  he  had,  in  good  faith,  made  such  search  with  a 
view  of  finding  it. 

There  is  much  danger  in  allowing  the  introduction  of  copies 
of  deeds  conveying  valuable  lands,  without  fully  establishing 
the  fact  of  the  existence  at  some  time  of  an  original,  and  of  its 
subsequent  loss  or  destruction,  so  that  after  diligent  search  it 
could  not  be  found.  How  easy  is  it  to  get  a  forged  deed  upon 
the  record,  and  then  in  the  absence  of  evidence  of  the  exist- 
ence, at  any  time,  of  an  authentic  original,  with  a  general  alle- 
gation of  its  loss,  show  the  record  and  recover  the  property. 
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Justice  and  the  safety  of  the  people  require  a  rigid  rule  to  be 
applied  and  enforced  in  such  cases.  We  think  the  court  should 
not  have  admitted  the  copy  under  this  affidavit,  and  for  that 
reason  reverse  the  judgment  and  remand  tlie  cause. 

Judgment  reversed. 

The  People  ex  ret.  The  City  of  Springfield 

V. 

William  D.  Power. 

[grig.  ED.,  PAGE  187.] 

1.  Constitutional  law  —  legislative  control  over  puhUc  corporations. 
The  legislature  as  the  trustee  of  the  public  interests  has  the  exclusive  and 
unrestrained  control  over  public  corporations,  and  as  it  may  create,  so  may 
it  modify  or  destroy,  as  the  public  interests  may  demand. 

2.  SAM'S  —  disposal  of  county  revenues.  The  revenues  of  a  county  are  not 
the  property  of  a  county  in  the  sense  in  which  that  of  a  private  person  or 
corporation  is  regarded.  The  whole  State  has  an  interest  in  the  revenue  of 
a  county,  and  for  the  public  good  the  legislature  must  have  the  power  to 
direct  its  application.  The  power  to  raise  a  revenue  by  taxation  is  a 
political  power,  and  is  within  the  control  of  the  legislature  for  political 
purposes. 

3.  Same  —  dividing  county  revenue  with  city.  The  act  to  amend  the 
charter  of  the  city  of  Springfield,  approved  Feb.  18,  1859,  providing  that 
after  certain  expenditures  are  allowed  the  county  of  Sangamon  and  the 
city,  the  surplus  of  the  county  taxes  shall  be  divided  between  the  city  and 
the  county  in  proportion  to  the  amount  collected  from  each,  the  city's  por- 
tion to  be  applied  in  repairing  streets,  and  building  and  repairing  bridges 
in  the  city,  is  not  unconstitutional. 

This  was  an  original  application  in  this  court  for  a  man- 
damus. The  following  are  copies  of  the  petition,  and  the 
agreement  as  to  the  facts  : 

"  To  the  honorable  the  Justices  of  the  Supreme  Cou7-t,  at  a 
term  thereof^  hegun  and  holden  at  Springfield,  on  the 
Tuesday  after  the  first  Monday  of  Janua/ry,  in  the  year 
of  our  Lord  eighteen  hundred  and  sixty-one. 
*•  Respectfully  represents   unto   your  honors,   the   city    of 
Springfield,  in  the  State  of  Illinois,  that  during  the  session  of 
the  general  assembly  of  Illinois,  in  eighteen  hundred  and  fifty- 
nine,  a  law  was  passed  by  said  general  assembly,  entitled  '  An 
act  to  amend  the  charter  of  the  city  of  Springfield,'  in  which  it 
22— 25th  III. 
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was  provided,  among  other  things,  that  said  act  should  take 
effect  and  be  in  force  from  and  after  its  passage  ;  and  that  the 
same  was  approved  February  18th,  1859. 

"And  yom*  petitioner  further  represents,  that  the  twelfth 
section  of  said  act,  above  referred  to,  is  in  the  following  lan- 
guage, to-wit : 

" '  The  county  court  of  Sangamon  county  shall  cause  an  accu- 
rate account  to  be  kept  of  all  expenditures  made  for  county 
purposes,  and  shall  charge  all  expenditures  made  for  county 
purposes  (excepting  for  the  making  and  repairing  of  roads  and 
highways,  and  the  building  and  repairing  of  bridges),  in  said 
county,  without  said  city,  rateably  to  said  county  and  to  the  city 
of  Springfield,  in  proportion  to  the  taxes  collected  for  the 
county  purposes  within  said  city,  and  in  the  county  without 
said  city,  and  paid  into  the  county  treasury  by  each  respectively. 
And  the  surplus  of  all  taxes  which  may  be  collected  for  county 
pui-poses,  after  making  the  charges  to  the  city  and  county  in 
the  manner  herein  required,  shall  be  divided  between  the  said 
city  and  the  said  county,  in  proportion  to  the  amount  of  taxes 
collected  for  county  purposes,  witliin  said  city,  and  in  the 
county  without  said  city,  and  paid  into  the  county  treasury  by 
each  respectively.  And  the  county  judge  of  said  county,  and 
the  mayor  of  the  city  of  Springfield,  shall  ascertain  the  propor- 
tion of  taxes  to  be  paid  to  the  city  of  Springfield,  under  the 
requirements  of  this  section,  and  so  soon  thereafter  as  the  county 
taxes  shall  be  paid  into  the  county  treasury,  the  treasurer  of 
said  county  shall  pay  to  the  treasurer  of  the  city  of  Springfield, 
a  sum  equal  to  three-fourths  of  the  proportion  of  said  taxes  to 
which  the  said  city  may  be  entitled  under  the  provisions  of  this 
section,  and  the  same  shall  be  exclusively  expended  by  said  city 
in  improving  and  repairing  the  streets,  alleys  and  highways,  and 
in  building  and  repairing  of  the  bridges  within  the  city.'  And 
your  petitioner  further  represents  that,  during  the  spring  and 
summer  of  the  year  A.  D.  1858,  a  county  tax  was  assessed  upon 
all  taxable  property  within  the  county  of  Sangamon,  as  well 
upon  that  within  the  city  of  Springfield  as  upon  that  without 
the  city  and  within  said  county,  and  that  the  same  was  duly 
collected  by  the  collector  of  said  county,  and  was  paid  into  the 
county  ti-easury  by  him,  between  the  first  day  of  March  and 
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the  lirst  day  of  August,  1859  ;  and  that  another  tax  was  regu- 
larly assessed  during  the  spring  and  summer  of  the  following 
year,  1859,  and  was  regularly  collected  by  said  collector,  and 
paid  into  the  county  treasury  between  the  first  day  of  March 
and  the  first  day  of  August,  A,  D.  1860  ;  and  that  the  county 
court  of  Sangamon  county,  caused  an  accurate  account  to  be 
kept  of  all  expenditures  made  for  county  purposes  during  the 
yt^ars  of  1859  and  1860,  and  charged  the  same  to  the  county 
and  city  as  required  by  said  twelfth  section  above  written. 

"  And  your  petitioner  further  represents  unto  your  honors, 
that  the  mayor  of  the  city  of  Springfield  has  repeatedly  re- 
quested William  D.  Power,  who  was  and  is  county  judge  of 
Sangamon  county,  with  himself,  said  mayor,  to  ascertain  the 
proportion  of  taxes  to  be  paid  to  the  city  of  Springfield  under 
the  requirements  of  said  twelfth  section  above  written  ;  and  the 
said  William  D.  Power,  judge  as  aforesaid,  has  wholly  neglected 
and  refused,  with  the  mayor  aforesaid,  or  with  any  other  person, 
to  ascertain  the  proportion  of  taxes  to  be  paid  to  the  city  for  either 
or  any  or  all  of  the  years  since  said  amendment  of  the  charter  of 
the  city  of  Springfield  took  effect,  and  has  been  in  force  since 
the  passage  of  the  same. 

"  And  your  petitioner  further  represents,  that  the  amount  due 
to  the  city  aforesaid,  is  a  large  sum,  the  precise  amount  your 
petitioner  is  not  prepared  to  show,  on  account  of  the  county 
judge's  failure  to  ascertain  the  sum  to  be  paid  to  said  city ;  and 
that  said  county  treasurer,  or  any  person  on  behalf  of  the  county, 
has  not  paid  all  or  any  part  of  said  sum  into  the  city  treasury, 
but  to  do  the  same  has  wholly  neglected  and  refused,  although 
often  requested  so  to  do. 

"  Wherefore  your  petitioner  prays  your  honors,  to  grant  a 
writ  of  mandamus,  under  the  seal  of  this  court,  directed  to  the 
said  William  D.  Power,  county  judge  of  Sangamon  county,  as 
aforesaid,  commanding  him  forthwith  to  ascertain,  as  required 
by  said  law,  with  the  mayor  aforesaid,  the  proportion  of  taxes 
to  be  paid  to  the  city  of  Springfield,  imder  the  requirements  of 
Baid  section,  above  written,  and  to  do  and  perform  all  such  acts 
and  things  in  the  premises  as  the  law  requires,  and  for  such 
other  and  further  relief  as  to  your  honors  may  seem  meet; 
your  petitioner  will  ever  pray,  etc." 
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William  D.  Power,  County  Judge,  etc. 

"  In  this  cause  the  parties  hereby  agree,  that  the  facts  set 
forth  in  the  foregoing  petition  are  correctly  stated  therein,  and 
that  waiving  all  process,  they  do  hereby  submit  to  the  consider- 
ation and  decision  of  the  court,  the  question  of  the  constitution- 
ality of  the  twelfth  section  of  an  act  to  amend  the  charter  of  the 
city  of  Springfield,  set  forth  in  the  above  petition,  the  same. as 
if  the  said  question  was  raised  by  formal  pleadings  upon  an 
alternative  writ  of  mandamus  issued  upon  the  said  petition. 

"  And  it  is  further  agreed,  that  if  the  court,  on  the  hearing, 
shall  decide  that  the  said  twelfth  section  is  constitutional,  and 
of  binding  validity  upon  the  county  court  of  Sangamon  county, 
the  court  shall  award  a  peremptory  writ  of  mandamus  in  the 
same  manner  as  if  an  alternative  writ  of  mandamus  had  issued 
in  the  first  instance,  and  also  that  the  court  may  do  and  perform 
such  acts  and  things  in  the  premises  as  the  law  requires." 

Mr.  W.  H.  Herndon,  and  Mr.  C.  S.  Zane,  for  the  relator. 

Mr.  N.  M.  Broadwell,  for  the  respondent. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 
The  single  question  presented  by  this  record  is,  the  constitu- 
tionality of  the  12th  section  of  "  An  act  to  amend  the  charter 
of  the  city  of  Springfield,"  approved  Feb.  18,  1859.     (Laws  of 
1859,  page  272.)     The  section  is  as  follows : 

"  The  county  court  of  Sangamon  county  shall  cause  an  accu- 
rate account  to  be  kept  of  all  expenditures  made  for  county 
purposes,  and  shall  charge  all  expenditures  made  for  county 
purposes,  (excepting  for  the  making  and  repamng  of  roads  and 
highways,  and  the  building  and  repairing  of  bridges),  in  said 
county,  without  said  city,  ratably  to  said  county  and  to  the 
city  of  Springfield,  in  proportion  to  the  taxes  collected  for  the 
county  purposes,  within  said  city,  and  in  the  county,  without 
said  city,  and  paid  into  the  county  treasury  by  each  respectively. 
And  the  surplus  of  all  taxes  which  may  be  collected  for  county 
purposes,  after  making  the  charges  to  the  city  and  county  in  the 
manner  herein  required,  shall  be  divided  between  the  said  city 
and  the  said  county,  in  proportion  to  the  amount  of  taxes  col- 
lected for  county  purposes,  within  said  city,  and  in  the  county. 
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without  said  city,  and  paid  into  the  county  treasury  by  each 
respectively.  And  the  county  judge  of  said  county,  and  the 
mayor  of  the  city  of  Springfield,  shall  ascertain  the  proportion 
of  taxes  to  be  paid  to  the  city  of  Springfield,  under  the  require 
tnents  of  this  section,  and  so  soon  thereafter  as  the  county  taxes 
shall  be  paid  into  the  county  treasury,  the  treasurer  of  said 
county  shall  pay  to  the  treasurer  of  the  city  of  Springfield  a 
sum  equal  to  three-fourths  of  the  proportion  of  said  taxes  to 
which  the  said  city  may  be  entitled  under  the  provisions  of  this 
section,  and  the  same  shaU  be  exclusively  expended  by  said  city 
in  improving  and  repairing  the  streets,  alleys  and  highways,  and 
in  building  and  repairing  of  the  bridges  within  the  city." 

The  point  made  is,  that  the  legislature  cannot  control  the 
revenue  of  a  county,  such  revenue  being  the  property  of  the 
counties,  not  to  be  taken  from  them  without  their  consent,  and 
to  be  used  and  appropriated  in  such  manner  only  as  the  county 
courts  of  the  respective  counties  may  direct  —  that  to  do  so,  by 
the  legislature,  would  be  a  violation  of  clause  seventeen,  of 
article  thirteen,  and  of  clause  eleven,  of  the  same  article,  of  the 
constitution  of  this  State. 

Clause  seventeen  forbids  the  legislature  to  pass  any  ex  jpost 
facto  law,  or  law  impairing  the  obligation  of  contracts;  and 
clause  eleven  provides,  that  no  man^s  property  shall  be  taken  or 
applied  to  public  use,  without  the  consent  of  his  representatives 
in  the  general  assembly,  nor  without  just  compensation  being 
made  to  him. 

It  is  also  urged,  that  as  the  constitution  provides  for  a  county 
court,  and  authorizes  it  to  hold  terms  for  the  transaction  of 
county  business,  and  to  perform  such  other  duties  as  the  legis- 
lature may  prescribe,  the  levying  and  collecting  taxes  for  county 
or  corporate  purposes,  and  their  expenditure  to  effect  such  pur- 
poses, is  peculiarly  county  business,  and  as  such,  is  placed  by 
the  constitution  beyond  the  control  of  the  legislative  depart- 
ment of  the  government,  and  for  that  reason  the  section  in 
question,  being  an  interference  by  one  department  of  the  gov- 
ernment with  another,  is  unconstitutional  and  void. 

The  answer  to  all  these  objections  is,  we  think,  quite  appar- 
ent. The  whole  purpose  of  the  section  quoted  is  merely  to 
apportion  the  public  revenue  collected  in  Sangamon  county 
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such  parts  of  it  as  are  collected  in  the  city  of  Springfield  on 
property  there  situate,  and  such  portions  as  are  collected  in  the 
county,  outside  of  the  city  limits,  between  the  two  corporations. 
Both  are  public  corporations,  created  for  public  pui'poses  alone, 
and  the  revenues  derived  from  them  are  public  property,  and 
in  no  sense  affected  by  the  clauses  of  the  constitution  to  which 
reference  is  made.  While  private  corporations  are  regarded  as 
contracts  which  the  legislature  cannot  constitutionally  impair, 
as  the  trustee  of  the  pubHc  interests,  it  has  tlie  exclusive  and 
unrestrained  control  over  public  coi-porations ;  and  as  it  may 
create,  so  it  may  modify  or  destroy,  as  public  exigency  requires, 
or  the  public  interests  demand.  Ooles  v.  Madison  County^ 
Breese,  115.  Their  whole  capacities,  powers  and  duties,  are 
derived  from  the  legislature,  and  subordinate  to  that  power. 
If,  then,  the  legislature  can  destroy  a  county,  they  can  destroy 
any  of  its  parts,  and  take  from  it  any  one  of  its  powers.  The 
re-venues  of  a  county  are  not  the  property  of  the  county  in  the 
sense  in  which  the  revenue  of  a  private  person  or  corporation 
is  regarded.  The  whole  State  has  an  interest  in  the  revenue  of 
a  county,  and  for  the  public  good,  the  legislature  must  have  the 
power  to  direct  its  application.  The  power  conferred  upon  a 
county  to  raise  a  revenue  by  taxation  is  a  political  power,  and 
its  application,  when  collected,  must  necessarily  be  within  the 
control  of  the  legislature,  for  political  purposes. 

This  act  of  the  legislature  nowhere  proposes  to  take  from  the 
county  of  Sangamon,  and  give  to  the  city  of  Springfield,  any 
property  belonging  to  the  county,  or  revenues  collected  for  the 
use  of  the  county.  But  if  it  did,  it  would  not  be  objectionable. 
But,  on  the  contrary,  it  proposes  alone  to  appropriate  the  rev- 
enue which  may  be  collected  by  the  county  by  taxes  levied  on 
property  both  in  the  city  and  county,  in  certain  proportions 
ratably  to  the  city  and  county. 

The  county  court  is  to  keep  an  account  of  the  taxes  collected 
from  the  county  outside  of  the  city,  and  from  the  city  proper, 
and  charge  the  expenditures,  except  for  roads  and  bridges,  rat- 
ably to  the  city  and  county,  in  proportion  to  the  amount  of 
taxes  collected  from  each,  and  the  surplus  thereafter  is  to  be 
divided  between  the  city  and  the  county  in  proportion  to  the 
amount  of  taxes  collected  for  county  purposes  within  the  city. 
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and  in  the  county  outside  of  the  city,  and  paid  into  the  county 
treasury  by  the  city  and  county  respectively.  When  this  is 
done,  the  county  judge  and  the  mayor  of  the  city  are  to  ascer 
tain  tire  proportion  of  this  fund  to  be  paid  to  the  city,  and  so 
soon  as  this  is  done,  the  county  treasurer  must  pay  to  the  city 
treasurer  a  sum  equal  to  three-fourths  of  the  proportion  of  the 
taxes  to  which  the  city  may  be  entitled,  to  be  expended  by  the 
(dty  in  improving  and  repairing  the  streets  and  alleys,  and 
building  and  repairing  bridges  within  the  city. 

The  city  of  Springfield  is  a  component  part  of  Sangamon 
county,  and  its  property  taxable  in  common  with  that  of  the 
county.  Now  surely,  it  cannot  be  seriously  insisted  that  taxes 
collected  on  city  property,  shall  not,  by  the  legislature,  be 
directed  to  be  appropriated  for  the  purposes  of  the  city.  It  is 
neither  unjust,  nor  unfair,  that  they  should  be  so  appropriated. 
This  section  amounts  to  no  more  than  an  amendment  of  the 
general  law  requiring  the  taxes  collected  for  county  purposes 
to  be  paid  into  the  treasury  of  the  county.  It  surely  is  compe- 
tent for  the  legislature  to  amend  that  law,  and  to  declare,  that 
after  the  taxes  are  so  paid,  such  proportion  of  them  as  were 
collected  in  a  particular  township,  should  be  applied  to  roads 
and  bridges  in  that  township.  We  think  the  power  of  the 
legislatm-e  over  this  subject  is  plenary,  and  is  no  interference 
with  any  other  department  of  the  government,  and  cannot  be 
assailed  as  such. 

The  act  when  simplified  merely  declares,  that  after  certain 
expenditures  are  allowed  the  county  and  city,  the  surplus  of 
taxes  shall  be  divided  between  the  city  and  county  in  propor- 
tion to  the  amount  collected  irom  each,  to  be  applied  by  the 
city  in  repairing  streets  and  building  and  repairing  bridges  in 
the  city. 

We  cannot  see  any  difference  in  principle,  between  this  case 
and  the  case  oi Richland  County  v.  Lawrence  County^  12  111.  1. 

Independent  of  any  adjudicated  case,  we  cannot  perceive,  on 
principle,  any  defect  of  power  in  the  legislature  to  pass  this  act, 
and  we  therefore  award  a  peremptory  mandamus  in  the  first 
instance,  as  that  is  the  agreement  of  the  parties,  should  we 
recognize  the  validity  of  the  act  in  question. 

Perewptory  inandaTnns  awarded. 
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Statement  of  the  case. 


Andrew  Zoeger 

V. 

The  People  of  the  State  of  Illestois. 

[ORIG.  ED.,  PAGE  193.] 

CriminaIj  law  —  road  superviscn-  7iot  liable  to  indictment.  The  legisla- 
ture having  prescribed  no  penalty  and  fixed  no  punishment  for  neglect  on 
the  part  of  road  supervisors  to  perform  the  duties  imposed  by  the  act  of 
1847,  no  indictment  will  lie  against  a  supervisor  under  that  act. 

Writ  of  Errok  to  the  Circuit  Court  of  Macon  comity. 
This  was  an  indictment  against  Andrew  Zorger,  of  which 
the  following  is  a  copy : 

"State  of  Illinois,  ( 

Macon  county,       ) 

"  The  grand  jurors  chosen,  selected  and  sworn,  in  and  for  the 
county  of  Macon,  in  the  name  and  by  the  authority  of  the  peo- 
ple of  the  State  of  Illinois,  upon  their  oaths,  present  that 
Andrew  Zorger,  on  the  first  Monday  in  the  month  of  March, 
in  the  year  of  our  Lord  eighteen  hundred  and  fifty-eight,  at  the 
county  aforesaid,  was  duly  and  legally  appointed  road  supervisor 
for  road  district  No.  27,  in  the  county  of  Macon  and  State  of 
Illinois,  by  the  county  court  of  said  county,  and  that  said 
Andrew  Zorger  then  and  there  accepted  said  appointment  of 
road  supervisor  of  said  road  district,  for  the  period  of  one  yefir, 
and  became  and  was  the  legally  appointed  road  supervisor  of 
said  district  for  the  period  of  one  year,  then  next  ensuing,  and 
until  his  successor  should  be  appointed.  And  the  grand  jurors 
aforesaid,  chosen,  selected  and  sworn  as  aforesaid,  in  the  name 
and  by  the  authority  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present  that  said  Andrew  Zorger,  then  and  there  being 
supervisor  as  aforesaid,  for  road  district  as  aforesaid,  in  the 
spring  of  the  year  aforesaid,  did  then  and  tliere  unlawfully  neg- 
lect and  fail  to  call  out  the  hands  in  said  road  district,  and  to 
expend  a  moiety  of  the  labor  due  from  tlie  hands  in  said  road 
district  in  the  spring  of  the  year  aforesaid,  in  putting  the  roads 
and  bridges  in  said  road  district  in  good  repair,  and  in  grading 
said  roads  where  most  needed,  contrary  to  the  form  of  the  stat- 
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ute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  State  of  Illinois." 

The  defendant  moved  to  quash  the  indictment,  which  motion 
the  court  overruled.  A  trial  was  then  had,  resulting  in  a  ver- 
dict, finding  the  defendant  guilty.  The  defendant  thereupon 
entered  motions  for  a  new  trial  and  in  arrest  of  judgment, 
which  were  overruled.  The  court  fined  the  defendant  $5,  and 
ordered  that  he  stand  committed  till  the  same  and  the  costs 
were  paid. 

Mr.  J.  S.  Post,  and  Mr.  A.  J.  Gallagher,  for  the  plaintiff 
in  error. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 

The  only  law  which  we  find  authorizing  the  indictment  of  a 
road  supervisor  for  neglect  of  duty,  is  the  fortieth  section  of  the 
ninety-third  chapter  of  the  Revised  Statutes,  entitled  "  High- 
ways." That  section  is  in  these  words :  "  Any  supervisor  who 
neglects  to  keep  the  roads  in  his  district  in  good  repair,  agree- 
ably to  the  provisions  of  this  chapter,  or  fails  to  perform  any 
other  duty  herein  required,  shall  be  liable  to  indictment,  and, 
on  conviction  thereof,  shall  be  fined  in  a  sum  not  less  than  five 
dollars  and  not  exceeding  fifty  dollars,  to  be  expended  on  some 
road  within  the  district  of  said  supervisor."  / 

The  defendant  was  indicted  for  neglecting  to  perform  the 
duties  specified  in  the  sixth  section  of  the  act  of  1847,  as  fol- 
lows :  "  Each  and  every  supervisor  shall  call  out  his  hands,  and 
do  a  fair  proportion,  at  least  a  moiety,  of  the  labor  due,  in  the 
spring  of  the  year,  in  putting  the  roads  and  bridges  in  good 
repair,  and  grading  the  same  where  most  needed." 

The  first  section  only  authorizes  indictments  for  neglect  of 
the  duties  specified  in  that  act,  and  the  legislature  has  pre- 
scribed no  penalty,  and  fixed  no  punishment  for  failing  to  per- 
form the  duties  enjoined  by  the  last  section  quoted,  which  is  in 
an  act  passed  two  years  subsequently.  That  leaves  the  pro- 
visions of  the  last  act  directory  only.  The  motion  to  quash  the 
mdictment  should  have  been  sustained. 

The  judgment  of  the  circuit  court  is  reversed. 

Judgment  reversed. 
23— 25th  III. 
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Statement  of  the  case. 


Joseph  A.  Athens 

y. 
Levi  Nale. 

[ORIG.  ED.,  PAGE  195.] 

1.  Bond  for  deed  —  what  satisfies  condition  upon  which  deed  is  to  be 
made.  Where  A  gives  B  a  bond  for  a  deed  to  be  executed  when  B  shall 
convey  other  property  to  C,  then  holding  B's  bond  for  a  deed,  a  conveyance 
by  B  to  D,  at  the  request  of  C,  will  be  a  substantial  performance  of  the 
condition  upon  which  A  is  to  convey  to  B. 

2.  Covenants  for  title  —  what  kind  of  deed  satisfies  covenant  to  make 
general  warranty  deed.  A  covenant  or  condition  in  a  bond  to  make  a  general 
warranty  deed  will  be  satisfied  by  a  deed  containing  the  words,  "  will  war- 
rant and  forever  defend  the  title,"  etc.,  such  a  covenant  in  a  deed  being  in 
effect  a  covenant  for  quiet  enjoyment. 

3.  Same  —  kind  of  deed  required  in  decree  for  specific  performance.  On 
bill  for  specific  performance  of  a  bond  conditioned  for  the  making  of  a 
general  warranty  deed,  a  decree  requiring  a  deed  in  fee  simple,  containing 
covenants  of  quiet  enjoyment  and  general  warranty  of  title  against  all 
claims  whatsoever,  is  not  broader  and  beyond  the  terms  of  the  condition. 

Writ  of  Error  to  the  Circuit  Court  of  Macou  county. 
*     This   was  a  bill  in  chancery,  filed  by  Levi  JN^ale  against 
Joseph  A.  Athens,  for  the  specific  performance  of  a  bond  for 
the  conveyance  of  real  estate. 

The  bill  in  substance  shows  the  sale  of  lot  15,  in  block  5,  in 
Bandy's  addition  to  Decatur,  for  the  sum  of  $700,  by  the  de- 
fendant to  the  complainant,  and  that  the  defendant  gave  the 
complainant  a  bond,  conditioned  that  the  defendant  should 
make  or  cause  to  be  made  to  the  complainant  a  general  war- 
ranty deed  for  the  lot,  if  the  latter  should  first  execute  a  deed 
to  Joseph  Swisher,  for  lot  15,  in  block  5,  in  Allen,  McKeynolds 
&  Co.'s  addition  to  Decatur,  according  to  the  terms  of  a  bond 
previously  given  by  the  complainant  to  Swisher  for  the  same 
lot,  and  should  also  pay  all  taxes  afterwards  accruing  on  the 
property. 

The  bill  alleged  that  complainant  had  fully  complied  with 
the  said  conditions,  and  that  the  defendant  refused  to  convey. 

The  proofs  showed  that  the  complainant,  instead  of  convey 
ing  the  lot  to  Swisher,  had,  at  the  request  of  the  latter,  con 
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veyed  the  same  to  one  Hubbell,  and  had  also  paid  all  taxes. 
The  defendant  proved  that  Swisher  owed  him  $250,  and  had 
no  other  property  out  of  which  the  same  could  be  made. 

On  the  hearing  the  circuit  court  decreed  that  the  defendant 
should  convey  to  the  complainant  the  first  named  lot  by  deed 
of  fee  simple,  and  should  insert  therein  covenants  of  quiet 
enjoyment,  and  general  warranty  of  title  against  all  claims 
whatsoever. 

From  this  decree  the  defendant  prosecutes  this  writ  of  error*. 

Mr.  J.  S.  Post,  and  Mr.  A.  J.  Gallagher,  for  the  plaintiff 
in  error. 

Messrs.  Tuppeb  &  Nelson,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 
We  do  not  think  there  is  any  ground  for  either  of  the  errors 
assigned  in  this  record.  It  is  not  necessary  there  should  be  a 
literal  performance  of  such  a  covenant  as  is  set  forth  in  the 
bond  executed  by  Athens  to  N^ale.  A  substantial  compliance 
is  sufficient,  and  there  is  nothing  shown  in  the  bond  making  a 
literal  compliance  essential.  IS^or  is  it  made  a  part  of  the  case, 
that  Nale  sought  to  defraud  Athens  in  executing  the  deed,  not 
directly  to  Swisher,  but  to  another  person  according  to  Swisher's 
direction.  Athens'  bond  to  l^ale  nowhere  recites  any  indebted- 
ness from  Swisher  to  him,  rendering  it  necessary  that  Nale 
should  convey  the  lot  to  Swisher,  so  that  Athens  might  look  to 
that  as  security  for  his  debt.  Suppose  Swisher  had  assigned 
the  bond  he  held  on  Kale,  his  assignee  could  have  compelled  a 
deed  from  l^stle  to  him,  and  as  the  deed  from  Athens  to  l^ale 
was  dependent  on  the  execution  of  the  deed  by  IS^ale  to  Swisher, 
the  assignee  of  Swisher  could  have  made  Athens  a  party,  and 
compelled  him  to  make  a  deed  to  Nale,  so  that  he  could  get  his 
title  as  assignee,  from  Kale.  This  request  of  Swisher  to  Kale, 
to  make  the  deed  to  Hubbell,  instead  of  to  himself,  we  regard 
as  equivalent  to  an  assignment  of  tlie  bond  by  Swisher  to  Hub- 
bell ;  and  performance  to  Hubbell,  by  Kale,  discharges  Kale 
from  his  covenant.  It  is,  to  all  intents  and  purposes,  a  sub- 
stantial performance  of  his  covenant  with  Athens,  and  placed 
him  in  a  position  to  demand  a  conveyance  from  Athens. 
Upon  the  second  point :  By  the  terms  of  the  bond  from 
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Athens  to  Kale,  Athens  was  to  execute  a  general  warrantee 
deed  to  the  lot  of  ground.  The  decree  is,  that  Athens  convey 
the  lot  to  Nale  by  deed  in  fee  simple,  and  insert  therein  cove- 
nants "  of  quiet  enjoyment,"  and  general  warranty  of  title 
against  all  claims  whatsoever. 

It  is  objected  that  this  covenant  for  quiet  enjoyment  is  be- 
yond the  condition  of  the  bond,  and  broader  than  its  terms. 
A  covenant  to  make  a  general  warrantee  deed  is  performed  by 
•a  deed  containing  the  words,  "  will  warrant  and  forever  defend 
the  title,"  etc.,  and  such  a  covenant,  Kent  says,  "  is  in  effect  a 
covenant  for  quiet  enjoyment."  4  Kent's  Com,  492.  Cald- 
well V.  Kirkpaf/rick,  6  Alabama  (new  series),  60.  We  are  of 
that  opinion  also.  It  is  no  broader  than  the  covenant  of  general 
warranty. 

As  to  the  remaining  objection,  that  there  is  no  decree  taken 
against  Bandy,  it  appears  from  the  record  that  at  the  hearing 
it  was  shown  that  Bandy  had  no  interest  whatever  in  the  con- 
troversy, his  title  having  been  passed  to  Athens,  so  that  a 
decree  against  him  was  unnecessary.  And  the  record  further 
shows  that  complainant  Nale,  by  his  supplemental  biU,  took 
leave  to  dismiss  his  bill  as  to  Bandy,  though  no  dismissal 
appears  of  record.  There  having  been  a  substantial  perform- 
ance by  Nale  of  the  condition  of  his  bond  to  Swisher,  and  no 
charge  or  pretense  of  fraud  on  the  part  of  Nale,  in  obeying 
Swisher's  directions,  by  making  the  deed   to  Hubbell,  the 

decree  must  be  affirmed. 

Decree  ajjirmed. 


Benjamin  P.  Muchjviore  et  al. 

V. 

George  W.  Jeffers. 

[grig.  ED.,  PAGE  199.] 

Witness  —  competency  —  interest.  If  the  intereat  of  a  witness  in  the 
resalt  of  a  suit  is  equally  balanced,  his  liability  to  either  party  depending 
upon  the  recovery  of  the  one  or  the  other,  he  is  competent ;  and  if  his 
interest  preponderates  in  favor  of  one  party,  the  other  has  the  right  to  call 
him  and  waive  the  interest.* 


*  See  act  of  1867,  Groaa,  974  §§  3S-10;  Rev.  Stat.  1874,  488. 
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Appeal  from  the  Circuit  Court  of  Crawford  county ;  the 
Hou.  Alfred  Kitchell,  Judge,  presiding. 

This  was  an  action  commenced  by  George  "W.  Jeffers  against 
the  appellants  before  a  justice  of  the  peace,  and  taken  by  appeal 
to  the  circuit  court.  On  the  trial  the  court  refused  to  aUow 
the  witness,  McDowell,  to  testify  in  behaK  of  the  defendants, 
on  the  ground  of  interest  in  the  event  of  the  suit.  The  plaiu- 
tiff  recovered  judgment,  from  which  this  appeal  is  prosecuted. 

Mr.  John  Scholfield,  for  the  appellants. 

Mr.  H.  P.  H.  Bkomwell,  and  Mr.  E.  Callahan,  for  the 
appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

We  only  propose  to  examine  the  question  whether  McDowell 
was  a  competent  witness  on  the  trial  below.  On  his  voir  dire, 
he  testified  "  that  if  judgment  was  rendered  against  the  defend- 
ants in  this  suit,  and  they  came  up  to  their  contract,  he  expected 
to  be  liable  to  them  for  the  value  of  the  hogs  in  controversy, 
and  if  the  plaintiff  failed  in  this  suit,  he  expected  to  be  liable 
to  him  for  the  value  of  the  hogs  in  controversy."  The  court 
held  the  witness  to  be  disqualified,  and  refused  to  permit  him  to 
testify,  and  the  appellants,  who  offered  his  evidence,  excepted. 

The  witness  testifies,  that  if  the  appellants  succeed  in  the 
suit,  he  will  be  liable  to  the  appellee,  and  if  the  appellee  recov- 
ers, then  he  will  be  liable  to  appellants  if  they  shall  perform 
their  contract.  If  his  interest  is  not  balanced,  it  preponderates 
in  favor  of  the  appellee.  If  there  is  any  difference,  it  was  his 
interest  that  appellee  should  recover.  And  if  this  be  true, 
appellants  had  the  right  to  call  the  witness,  and  waive  an  inter- 
est which  was  adverse  to  them.  If  appellee  recovered,  his  lia- 
bility to  the  appellants  was  contingent  upon  their  performing 
their  contract,  but  on  the  contrary  if  appellants  recovered,  his 
liability  to  appellee  was  immediate  and  unconditional.  Or  if 
his  interest  may  be  regarded  as  equally  balanced,  and  his  liabil- 
ity to  either  party,  depending  upon  the  recovery  of  the  one,  or 
the  other,  then  he  was  competent.  In  either  event  we  think  he 
was  a  competent  witness  for  appellants. 

The  court  erred  in  rejecting  him  as  a  witness,  and  the  judg- 
ment must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Jajviks  C.  Clement 

V. 

Franklin  C.  Bushway  et  al. 

[ORIG.  ED.,  PAGE  200.] 

1.  Failure  op  consideration  —  sufficiency  of  proof  to  sTww.  If  a  prom- 
issory  note  is  given  for  the  price  of  a  lot  of  marble  to  be  thereafter  deliv- 
ered to  two  of  the  makers,  and  there  is  no  proof  showing  a  delivery,  but  the 
proofs  of  the  makers  tend  to  show  that  there  was  no  delivery  in  the  mode 
agreed  upon,  this  will  be  sufficient  to  sustain  a  finding  that  the  considera- 
tion has  failed. 

2.  Same  —  identity  of  the  note  must  be  shown.  In  a  suit  upon  a  promissory 
note,  when  a  failure  of  consideration  is  relied  on  in  defense,  it  is  not  suffi- 
cient to  prove  that  the  defendants,  or  part  of  them,  gave  a  note  to  the  plain- 
tiff, the  consideration  of  which  has  failed,  but  it  must  be  shown  that  such 
note  is  the  one  sued  on. 

3.  New  trial  — finding  as  to  facts.  However  much  this  court  may  be 
disinclined  to  disturb  the  finding  of  a  jury,  or  of  the  court,  yet  if  the  finding 
is  for  a  party  upon  an  issue,  which  the  evidence  is  too  indefinite  and  slight 
to  sustain,  the  judgment  will  be  reversed. 

Writ  of  Error  to  the  Circuit  Court  of  Montgomery  countj. 

This  was  an  action  of  assumpsit,  by  James  C.  Clement  against 
Bushway,  Eccles  and  Gunning,  upon  a  promissory  note  given 
by  the  defendants  to  the  plaintiff,  dated  Nov.  5,  1858,  for  $200, 
payable  in  six  months  from  date. 

The  defendants  pleaded  the  general  issue,  to  which  was  at- 
tached the  following  notice : 

"  And  they  (the  defendants)  will  fiu'ther  insist  upon  and 
prove,  that  on  the  day  and  year  aforesaid,  and  at  the  county  and 
State  aforesaid,  and  before  the  execution  of  the  said  promissory 
note,  the  said  plaintiff,  in  consideration  that  the  said  defendants, 
Eccles  and  Gunning,  would  make  and  execute  said  note  with 
said  Bushway,  the  said  plaintiff  undertook,  and  faithfully  prom- 
ised the  said  defendants,  Eccles  and  Gunning,  that  he,  the  said 
plaintiff,  would,  within  a  certain  reasonable  time  thereafter,  send 
and  forward  to  the  said  Eccles  and  Gumiing,  at  Hillsboro,  Illi- 
nois, a  large  amount  of  marble  for  gravestones  and  monuments. 
w'lih  triimniugs  and  fixtures  therefor,  to  the  amount  of  two 
hundred  dollar^-;  and  that  tlie  said  defendants,  Gunning  and 
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Eccles,  made  and  delivered  the  said  note  upon  this  consideration 
and  no  other.  And  they  will  further  prove,  that  the  said  plain- 
tiff did  not  within  such  reasonable  time,  nor  has  he  yet  forwarded 
the  marble  aforesaid,  or  any  part  thereof,  to  the  said  Eccles  and 
Gunning,  but  he  has  wholly  neglected  and  refused  so  to  do. 
And  therefore  the  consideration  of  said  note  has  wholly  failed." 

The  defendants  recovered  judgment,  to  reverse  which  the 
plaintiff  prosecutes  this  writ  of  error. 

Messrs.  Munn  &  Smith,  for  the  plaintiff  in  error. 

Mr.  Justice  Walkek  delivered  the  opinion  of  the  Court : 
It  appears  by  the  evidence,  that  Gunning  and  Eccles  executed 
a  note  to  Clement,  and  that  the  consideration  of  that  note  was 
a  quantity  of  marble  which  the  payee  was  to  ship  to  them  by 
railroad.  They  were  to  sign  the  note  as  securities  of  Bnshway, 
who  was  to  work  up  the  marble  when  thus  sent.  On  the  trial 
below,  the  books  of  the  railroad  were  produced  and  read  in 
evidence,  from  which  it  appeared,  that  no  marble  had  been 
received  at  that  point,  directed  to  Eccles  and  Gunning,  but  a 
lot  had  been  received,  marked  in  the  name  of  Clement,  but 
there  was  no  evidence  to  show  to  whom  it  was  delivered,  or 
that  it  ever  came  to  their  hands  or  to  Bushway.  As  the  note 
was  given  before  the  delivery  of  the  consideration,  and  as  the 
plaintiff  failed  to  show  that  it  was  ever  delivered,  and  as  the 
evidence  adduced  by  the  defendants  tended  to  show  that  it  was 
not  delivered,  in  the  mode  agreed  upon  by  the  parties,  the 
court  below  was  warranted  in  finding  that  the  consideration  of 
the  note  in  regard  to  which  the  witness  testified,  had  failed. 

But  the  question  is  still  presented,  whether  the  note  sued 
upon  is  the  same  that  the  witness  Haskell  spoke  of  in  his  evi- 
dence. He  testified  that  the  note  was  executed  by  two  of  these 
makers ;  that  he  was  unable  to  say  that  Bushway  was  even  pres- 
ent at  the  time  it  was  given,  but  inclines  to  the  opinion  that 
he  was,  and  knows  he  was  spoken  of  at  the  time ;  that  he  did 
not  see  the  note,  and  does  not  know  that  he  ever  signed  it. 
But  he  knows  that  Eccles  and  Gunning  did  execute  it.  That 
the  note  then  given,  he  thinks,  was  for  one  hundred  and  fifty 
dollars,  but  that  it  might  have  been  for  two  hundred.  He 
does  not  testify  as  to  the  time  the  note  had  to  run  before  ita 
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maturity.  When  we  consider  the  indefinite  and  uncertain 
character  of  this  evidence  we  are  compelled  to  say,  that  it  is 
certainly  slight,  to  identify  the  note  spoken  of  by  the  witness 
as  that  sued  upon  in  this  case. 

The  evidence  tends  to  show  that  the  note  of  which  the  wit- 
ness testified  was  for  a  different  sum,  given  by  a  part  only  of 
the  makers  of  this,  and  fixes  no  other  corresponding  circum- 
stance except  that  it  was  executed  in  October  or  November. 
This  note  sued  on  bearing  date  the  fifth  of  the  latter  month,  is 
a  circumstance  tending  to  identify  the  note,  but  unsupported 
by  other  evidence,  is  insufficient.  The  fact  that  only  two  of 
the  makers  of  this  note  executed  the  one  spoken  of  by  the 
witness,  rather  rebuts  than  supports  the  presumption  thai  it  is 
the  same.  We  are  unable  to  see  in  this  evidence  enough  of 
circumstances  to  enable  us  to  say,  that  this  note  is  the  one 
spoken  of  by  the  mtness,  and  however  much  we  may  be  dis- 
inclined to  disturb  the  finding  of  a  jury  or  the  court  trying  the 
issue,  unless  it  is  clearly  against  the  weight  of  evidence,  we  are 
of  the  opinion  that  the  evidence  in  this  case  is  too  slight,  to 
establish  the  identity  of  the  note  sued  on,  as  that  of  which  the 
witness  testified. 

The  judgment  of  the  court  below  is  therefore  reversed,  and 

the  cause  remanded. 

Judgment  reversed. 


John  Fbasuke 

V. 

James  A.  Zimmebly. 

[grig,  kd.,  pagb  202.] 

1.  Security  for  costs  —  motion  for,  too  late  after  jury  is  impaneled. 
A  motion  to  rule  the  plaintiff  to  give  security  for  costs  after  a  jury  has 
been  impaneled  in  the  case,  comes  too  late. 

2.  Measure  op  damages — for  fraud  and  deceit  in  sale.  If  a  person,  in 
the  sale  of  a  horse,  fraudulently  and  deceitfully  represents  its  eyes  to  be 
Bound,  knowing  that  such  is  not  the  case,  and  thereby  induces  the  purchase, 
the  purchaser  may,  within  a  reasonable  time  after  discovering  the  fraud, 
repudiate  the  purchase,  return  the  horse,  and  recover  back  the  price  paid, 
aiid  a  reasonable  compensation  for  his  keeping. 
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8.  Same  —  when  special  damages  recoverable.  And  if  the  seller  in  such  a 
case  knew,  at  the  time  of  the  sale,  that  the  horse  was  purchased  to  be  taken 
to  Kentucky  for  a  particular  service,  and  it  was  so  taken  to  that  State  before 
the  purchaser  discovered  the  fraud,  the  latter  may  also  recover  the  expense 
of  taking  the  animal  to  such  State  and  returning  him. 

4.  But  if  the  purchaser  previously  discovers  the  disease,  he  will  have  no 
right  to  take  the  horse  away,  and  charge  the  seller  with  the  expenses  of 
the  trip. 

6.  Instructions  —  taking  questions  of  fact  from  jury.  An  instruction 
which  takes  from  the  jury  any  material  question  of  fact  in  a  case,  is 
erroneous. 

Appeal  from  the  Circuit  Court  of  Edgar  county ;  the  Hon. 
Justin  Harlan,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  the  appellee 
against  the  appellant,  for  fraud  and  deceit  in  the  sale  of  a 
stable  horse. 

The  defendant  pleaded  the  general  issue,  and  after  the  jury 
was  impaneled  and  sworn,  but  before  the  trial  was  commenced, 
moved  the  court  for  a  rule  on  the  plaintiff  to  give  security  for 
costs,  based  upon  his  affidavit,  which  was  as  follows : 

"  John  Frazier,  the  defendant  in  this  suit,  being  duly  sworn, 
deposes  and  says,  that  since  plea  pleaded  in  this  cause,  and 
pending  the  impanelment  of  the  jury  herein,  he  was,  for  the 
first  time,  apprised,  by  the  statement  of  plaintiff's  counsel,  that 
he  has  gone  out  of  this  State  into  the  State  of  Kentucky,  and 
had  not  been  present  during  this  term  of  this  court ;  affiant 
shows  that,  upon  inquiry  and  from  information  aforesaid,  he 
believes  said  plaintiff  to  be  so  unsettled  in  point  of  residence, 
as  to  endanger  the  officers  of  this  court  with  respect  to  their 
legal  demands  against  him  for  costs,  which  fact  has  only  come 
to  his  knowledge  since  the  calling  of  this  cause  for  trial,  and 
under  the  circumstances  stated,"  etc. 

The  court  overruled  the  motion,  to  which  the  defendant  at 
the  time  excepted.  The  plaintiff  recovered  judgment,  from 
which  the  defendant  appealed. 

Mr.  C.  H.  Constable,  and  Mr.  John  Scholfield,  for  the 
appellant. 

Mr.  Amos  Gbeen,  for  the  appellee. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court: 
It  was  too  late,  after  the  jury  was  impaneled,  to  move  the 
24— 25th  III. 
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court  to  require  the  plaintiff  to  give  security  for  costs.  Nor 
do  "we  find  any  error  in  tlie  decisions  of  the  court  upon  the  ad- 
mission of  the  evidence. 

Although  the  testimony  in  some  respects  was  contradictory, 
yet  it  "warranted  the  jury  in  finding  that  the  horse  was  diseased 
in  his  eyes  at  the  time  the  defendant  sold  him  to  the  plaintiff, 
which  fact  was  then  known  to  the  defendant ;  that  he  assured 
the  plaintiff  that  the  horse's  eyes  were  sound,  with  the  intent 
to  deceive  the  plaintiff,  who  was  thereby  deceived,  and  induced 
to  purchase  the  horse  as  a  sound  horse.  If  such  was  the  case, 
there  can  be  no  question  that  the  plaintiff  had  a  right,  within  a 
reasonable  time  after  he  discovered  the  fraud,  to  repudiate  the 
purchase,  return  the  horse,  and  recover  back  the  purchase 
money  or  price  paid  for  the  horse,  and  a  reasonable  compensa 
tion  for  his  keeping,  and  also,  the  expense  of  taking  him  to 
Kentucky  and  returning  him,  if  the  defendant  knew  at  the 
time  he  sold  the  plaintiff  the  horse,  that  he  was  purchased  for 
the  purpose  of  taking  liim  to  Kentucky  for  a  particular  service, 
and  that  lie  wa.-^  taken  there  accordingly  before  the  plaintiff 
discovered  the  disease  of  which  he  complains.  If  he  had  pre- 
viously discovered  the  disease,  he  had  no  right  to  take  the 
horse  South,  and  then  bring  him  back,  and  charge  the  defend- 
ant with  the  expense  of  that  trip,  and  the  proof  does  show  that 
the  disease  was  palpably  manifest  in  the  horse's  eyes  before  he 
started  for  Kentucky.  In  this  state  of  the  case,  the  court 
should  have  left  it  to  the  jury  to  say  whether,  when  he  took 
the  horse  away,  he  believed  it  to  be  but  a  temporary  soreness 
of  the  eyes,  having  its  origin  since  he  purchased  him,  and  which 
would  not  render  him  unfit  for  the  service  for  which  he  pur 
chased  him,  or  wliether  he  then  had  reason  to  believe  that  it 
was  tlie  development  of  the  permanent  disease  of  which  he  now 
complains.  But  instead  of  tliis,  tlie  court  told  the  jury,  that  if 
tliey  found  for  the  plaintiff,  he  was  entitled  to  recover  the 
expenses  of  the  trip  to  Kentucky,  besides  the  price  paid  and 
the  expense  of  his  keeping.  This  is  the  instruction  given  and 
excepted  to : 

•'  Tliat  if  the  defendant  made  the  contract  with  the  plaintiff 
as  alleged  by  the  plaintiff  in  his  declaration,  and  if  the  defend- 
ant knowingly  represented  the  liorse  to  be  sound,  when  he 
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knew  him  to  be  unsound,  and  if  the  plaintiff,  as  soon  as  he 
ascertained  the  horse  to  have  been  unsound,  tendered  him  back 
to  the  defendant,  and  demanded  a  rescission  of  the  contract,  he 
has  a  right  to  recover  of  the  defendant  the  price  paid  for  the 
horse,  and  his  reasonable  expenses  in  taking  the  horse  to  and 
from  Kentucky,  and  the  expenses  of  keeping  the  horse,  in  his 
damage  in  this  case." 

Now  here  the  court  has  taken  from  the  jury  every  question 
of  fact  about  this  trip  to  Kentucky,  while  beyond  all  doubt  that 
was  a  question  for  the  jury  to  find,  before  they  could  under 
any  circumstances  be  authorized  to  allow  the  expenses  of  that 
trip  to  the  plaintiff. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Miles  P.  Odell  et  al. 

V. 

James  H.  Hole,  use,  etc. 

[grig.   ED.,  PAGE  204.] 

1.  Debt  —  on  penal  bond,  form  of  verdict  and  judgment.  In  an  action  of 
debt  upon  a  penal  bond  with  conditions,  the  jury  should  find  the  amount  of 
both  the  debt  and  damages,  and  the  judgment  should  be  for  the  debt  thus 
found,  awarding  execution  for  that  sum,  with  a  direction  indorsed  thereon 
that  the  amount  of  the  damages  alone  be  collected. 

2.  Measure  of  damages  —  in  suit  on  replevin  bond.  In  an  action  on  a 
replevin  bond,  when  the  property  is  returned,  the  plaintiff"  may  recover  as 
damages  the  value  of  the  use  of  the  property  before  its  return,  but  he  can- 
not recover  for  the  natural  depreciation  in  value  of  a  horse  while  in  the 
possession  of  the  defendant.  The  rule  may  be  otherwise  with  other  kinds 
of  property  which  are  only  held  for  sale. 

3.  Same  —  damages  growing  out  of  want  of  care.  If  property  replevied 
depreciates  in  value  by  abuse  or  want  of  reasonable  care  on  the  part  of  the 
plaintiff  in  replevin,  in  an  action  upon  the  replevin  bond,  the  plaintiff  in 
that  suit  may  recover  damages  for  such  depreciation. 

4.  The  plaintiff  in  replevin  is  bound  to  take  reasonable  care  of  the  prop- 
erty, and  will  be  liable  uf^on  his  bond  for  any  default  in  performing  that 
duty. 

Wnn  OF  Error  to  the  Circuit  Court  of  Mason  county. 
This  was  an  action  of  debt  brought  by  James  H.  Hole  for 
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the  use  of  Abraliam  Yii-gin  against  Miles  P.  Odell,  James  J. 
Pelham  aud  Mathew  Tomlin  upon  a  replevin  bond.  Service 
of  siuBLuous  was  had  u])on  the  two  defendants  last  named,  who 
were  securities  in  the  bond. 

The  declaration  showed,  in  substance,  the  institntion  of  a  suit 
in  replevin  by  Odell  against  Virgin,  to"  recover  several  animals 
which  were  described  ;  the  issuing  of  the  writ  of  replevin,  its 
delivery  to  the  plaintiff  as  sheriff  of  the  comity,  the  giving  of 
the  replevin  bond,  giving  its  substance  and  conditions ;  the  exe- 
cution of  the  writ  by  replevying  part  of  the  property  claimed, 
being  an  old  mare  eleven  years  old  and  a  brown  mare  five  years 
old.  It  also  set  out  the  substance  of  the  pleadings  in  the  re- 
plevin suit,  and  alleged  a  judgment  in  the  case  for  a  return  of 
the  property  replevied  and  assigned  as  a  breach,  a  failure  to 
return  the  two  mares,  claiming  $750  debt,  and  $Y50  damages- 

The  defendants  served  pleaded :  1.  N^on  est  factum  •  2.  J^^til 
tiel  record  /  3.  A  return  of  the  property ;  4.  As  to  the  young 
mare,  that  after  the  execution  of  the  bond  and  before  a  return 
was  ordered,  she  sickened  and  died  without  fault  or  neghgence 
on  the  part  of  Odell. 

On  the  trial,  the  proceedings  in  the  replevin  suit  were  read 
in  evidence,  and  the  final  judgment  awarding  a  return  of  the 
property  and  for  costs.  The  plaintiff  then  proved  that,  at  the 
time  of  the  executing  of  the  writ  of  replevin,  the  old  mare  was 
worth  $100,  and  the  other  $1 50  to  $200 ;  that  the  use  of  the 
first  was  worth  twenty-five  cents  a  day,  from  the  time  of  the 
judgment  in  the  suit  until  returned,  and  that  she  had  deterio- 
rated in  value,  before  the  return,  $25.  The  defendants  objected 
to  all  the  foregoing  evidence,  but  the  court  overruled  the  same, 
and  the  defendants  excepted. 

The  defendant  proved  a  return  of  the  old  mare,  and  that  the 
otlier  took  sick  and  died. 

The  court,  at  the  request  of  the  plaintiff,  gave  the  following 
instructions : 

"  1.  The  plaintiff  asks  the  court  to  instruct  the  jury,  that 
unless  the  defendants  have  established  and  proved,  to  the  satis- 
faction of  the  jury,  that  the  said  marcs  described  in  the  dec- 
laration, were  returned  to  the  said  plaintiff,  or  that  the  said 
defendants  have  established,  by  a  preponderance  of  evidence, 
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that  they  died  without  the  fault,  negligence  or  carelessness  of 
the  defendants,  they  wiU  find  for  the  plaintiff,  and  assess  his 
damages  at  the  value  of  said  mares. 

"  2.  That  the  burthen  of  proof  in  this  case  rests  upon  the 
defendants  to  prove  to  the  satisfaction  of  the  jury,  that  the 
mare  died  without  any  carelessness,  negligence  or  remissness 
on  the  part  of  the  defendants  or  any  other  person  entrusted 
by  them  with  said  property ;  and  that  unless  the  said  defend- 
ants have  made  such  proof,  or  that  they  have  returned  said 
mare,  then  the  said  plaintiff  is  entitled  to  recover  in  this  action 
the  value  of  said  mare. 

"3.  That  in  relation  to  the  old  mare  which  was  returned, 
the  plaintiff  is  entitled  to  recover  in  this  kind  of  an  action, 
suoh  damage  as  he  may  have  sustained  by  the  depreciation  in 
value  which  has  taken  place,  while  the  said  mare  was  in  the 
possession  of  Odell. 

"  4.  That  the  cii'cuit  court,  having  heard  and  rendered  judg- 
ment in  the  replevin  suit,  and  ordered  tiie  return  of  said  prop- 
erty, the  said  defendants  are,  by  the  judgment  of  the  court, 
precluded  from  setting  up  any  claim  to  the  property  in  this 
suit  thus  ordered  to  be  returned.  But  for  the  purposes  of  this 
r-iiit,  the  said  plaintiff  is  to  be  esteemed  as  the  true  owner  of 
said  mare,  and  entitled  to  have  them  returned,  and  unless  the 
said  defendant  has  proved  that  one  of  the  said  mares  was  re- 
turned, and  that  the  other  died  without  any  fault  or  negligence 
of  the  said  Odell,  or  any  other  person  entrusted  by  him  with 
the  mare,  they  will  find  for  the  plaintiff  the  value  of  said  mare.'* 

The  jury  returned  a  verdict  in  the  following  form :  "  We, 
the  jury,  find  for  the  plaintiff  the  sum  of  $1Y5,  part  of  the 
debt  in  the  declaration  mentioned."  The  defendants  moved 
for  a  new  trial,  which  the  court  overruled,  and  rendered  judg- 
ment iu  favor  of  the  plaintiff  for  the  sum  found  by  the  jury. 

Mr.  Lyman  Lacey,  and  Messrs.  Gotjdy  &  Watte,  for  the 
plaintiffs  in  error. 

Mr.  L.  W.  Boss,  and  Mr.  Thos.  P.  Gowan,  for  the  defendant 
in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  debt  on  a  penal  bond,  with  conditions 
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annexed.  The  jury  returned  a  verdict  for  one  hundred  and 
seventy-five  dollars,  a  part  of  the  debt  in  the  declaration  men- 
tioned, but  failed  to  assess  any  damages.  Upon  this  verdict  the 
court  below  rendered  judgment,  and  the  assignment  of  errors 
questions  its  correctness.  It  has  been  uniformly  held  by  this 
court,  tliat  in  an  action  on  a  bond  of  this  kind,  the  jury  should 
find  the  amount  of  both  the  debt  and  damages.  And  upon 
such  a  verdict  the  court  should  render  a  judgment  for  the  debt 
thus  found,  and  award  execution  for  that  sum,  with  directions 
to  be  indorsed  thereon,  that  the  amount  of  the  damages  should 
be  alone  collected.  Frazier  v.  Laughlin,  1  Gilm.  347 ;  March 
V.  Wright,  14  111.  248 ;  Toles  v.  Cole,  11  id.  562.  These  cases 
are  decisive  of  this  question.  The  court  therefore  erred  in 
rendering  judgment  on  the  verdict.  The  court  permitted  the> 
plaintiff  below,  against  the  objection  of  the  defendant,  to  give 
evidence  to  the  jury,  of  the  worth  of  the  use  of  the  mare  as 
well  as  her  depreciation  in  value,  from  the  time  she  was  re- 
plevied until  her  return.  And  by  the  third  instruction,  the 
jury  are  told,  that  the  plaintiff  was  entitled  to  recover  such 
damages  as  he  may  have  sustained,  by  the  depreciation  in  value 
which  took  place  while  the  mare  was  in  the  possession  of  the 
defendant.  In  the  action  of  replevin,  the  plaintiff  may  recover 
as  damages  the  value  of  the  use  of  the  property,  while  it  is 
detained  from  the  plaintiff.  And  it  is  for  the  reason,  that  the 
defendant  has  wi'ongfully  detained  the  plaintiff's  property,  and 
deprived  him  of  its  use.  But  he  has  no  right  to  recover,  for 
the  natural  depreciation  in  value  of  this  description  of  property, 
while  in  the  possession  of  the  defendant,  although  it  may  be 
otherwise  with  other  descriptions  of  property  which  is  incapable 
of  such  use,  and  is  only  held  for  sale.  If,  however,  the  depre- 
ciation has  been  produced  by  abuse  or  want  of  reasonable  care 
on  the  part  of  the  defendant,  there  can  be  no  doubt  but  the 
plaintiff  might  recover  for  such  depreciation.  He  is  bound  to 
take  reasonable  care  of  the  property,  and  is  liable  for  any  de- 
fault in  performing  that  duty.  This  instruction  should  there- 
fore have  been  modified  so  as  to  have  announced  this  rule.  The 
instruction  as  given,  was  calculated  to  mislead  the  juiy,  and 
the  court  erred  in  giving  it  as  asked. 
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The  judgment  of  the  court  below  is  reversed,  and  the  cause 

remanded. 

Judgment  reversed. 


Edward  Lusk  et  al. 

V. 

Joseph  J.  Cassell  et  al. 

[ORIG,  ED,,  PAGE  209.] 

Plbadinq  —  defects  cured  by  verdict.  If  a  demand  is  necessary  before 
bringing  suit,  and  the  declaration  fails  to  show  any,  the  defect  is  cured  by 
a  verdict. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the  Hon. 
D.  M.  Woodson,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  the  appellees,  who 
were  judges  of  the  county  court  of  Morgan  county,  for  the  use 
of  Lewis  Perry  &  Co.,  against  the  appellants,  upon  the  official 
bond  of  "Wm.Y.  Kewcomb,  deceased,  late  a  justice  of  the  peace. 

The  declaration  showed  a  collection  by  Kewcomb,  in  his 
official  capacity,  belonging  to  Lewis  Perry  &  Co.,  and  non-pay- 
ment, but  neither  count  alleged  any  demand  of  the  money  of 
the  justice,  in  his  lifetime,  or  gave  any  excuse  for  not  making 
a  demand.  One  count  alleged  a  demand  of  the  securities  before 
suit. 

The  defendants  pleaded  non  est  factum,  with  notice  that 
ISTewcomb  did  not  collect  the  $50  as  justice  of  the  peace,  and 
that  if  he  did,  there  was  no  demand  of  the  same  before  suit. 

The  following  bill  of  exceptions  will  show  the  entire  facts  of 
the  case : 

"In  the  Circuit  Court  of  Morgan  county.  State  of  lUinois. 
"Special  November  term,  1860. 
"Joseph  J.  Cassell  and  others,  to  use  of  Lewis 
Perry  &  Co.,  plaintiffs, 
vs. 
Edwakd  Lusk  and  Charles  Gove,  defendants. 

"Be  it  remembered,  that  on  this  5th  day  of  December,  1860, 

came  the  parties,  by  their  attorneys,  and  by  consent,  without 

the  intervention  of  a  jury,  matters  of  law  and  facts  were  tried 

by  the  court.     The  following  was  aU  the  evidence  in  the  case, 

to  wit : 
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'•'•John  Walihan  testiiied  :  Knew  Newcomb  ;  was  an  acting 
justice ;  died  some  more  than  a  year  after  his  election ;  think  he 
died  in  1859,  in  spring.  Knew  Lewis  Perry  &  Co. ;  knew  one 
of  them,  Perry;  at  Meredosia,  in  August,  after  Newcomb's 
death,  called  to  see  me  on  this  business ;  left  a  mem.  of  judg- 
ment for  collection ;  I  called  on  Gove  about  it ;  Perry  had  given 
me  the  mem.  to  hold  until  a  given  time,  and  then,  if  not  paid, 
to  send  to  attorney  in  Jacksonville ;  don't  remember  what  Gove 
said  about  it ;  have  no  knowledge  of  what  defendants  said  to 
Perry,  except  what  Perry  told ;  I  called  prior  to  October,  1859. 
Letter  shown  to  witness  in  Kewcomb's  handwriting. 

"  Cross-examination :  Don't  know  that  Perry  ever  made 
demand  of  debts ;  mem.  left  with  me  to  collect ;  Perry  said,  if 
not  paid,  to  hand  to  attorney ;  Gove  might  have  said  he  was 
only  security  —  don't  recollect ;  Perry  told  me,  if  not  paid  by 
a  given  time,  to  hand  to  attorney.  The  whole  scope  of  my 
authority  was  to  hold  it  until  a  given  time,  when,  if  not  paid, 
to  hand  to  attorney ;  I  do  not  think  he  told  me  to  make  a 
demand. 

"Re-examined:  Think  the  amount  was  the  $50  collected  on 
judgment  in  Kewcomb's  hand ;  they  authorized  me  to  forward 
to  them  wlien  collected ;  had  authority  to  remit ;  can't  state 
nature  of  my  conversation  with  Gove ;  not  that  I  thought  I  had 
authority  to  collect.  I  told  him,  Peny  had  told  me  that  the 
money  was  to  be  paid  to  me  ;  don't  know  what  Gove  replied ; 
I  think  I  spoke  of  Newcoinb,  and  wondered  what  Newcomb 
had  done  with  the  money;  don't  think  he  questioned  my 
authority  to  receive  the  money. 

"  Re-cross  examination :  "When  I  say  they,  I  mean  to  say 
Gove ;  I  do  not  know  that  Perry  said  any  thing  about  Lusk's 
statements. 

'■^JaTTies  Pointer  was  called  as  a  witness  by  the  plaintiff,  who 
testified  that  he  knew  Newcomb  in  his  lifetime ;  that  he  was  an 
acting  justice  of  the  peace,  in  the  Meredosia  precinct,  in  Mor- 
gan county,  during  the  year  1858,  and  up  to  the  time  of  his 
death,  Avhich  occurred  early  in  the  year  1859,  perhaps  in  the 
month  of  February ;  that  he  (James  Pointer)  succeeded  said 
Newcomb  as  justice  of  the  peace ;  that  his  books  and  papers 
came  to  his  hands  as  Newcomb's  successor.    (Witness  produced 
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the  docket-book  of  said  Newcomb,  that  had  come  into  his  hands 
as  his  successor,  and  exhibited  in  the  handwriting  of  said  New- 
comb  the  entry  in  said  docket,  of  a  suit  instituted  by  Lewis 
Perry  &  Co.,  against  Trover  &  Parker,  in  the  month  of  Novem- 
ber, 1858,  and  the  confession  of  a  judgment  by  Parker  for  the 
sum  of  $92,  and  also  an  entry  of  the  payment  of  $50,  on  said 
judgment,  of  the  date  of  6th  November,  1858,  in  the  handwrit- 
ing of  said  Newcomb.)  That  in  the  summer  of  the  year  1859, 
Mr.  Perry,  one  of  the  plaintiffs  in  this  suit,  came  to  him  and 
wished  to  know  who  were  the  securities  of  Justice  Newcomb, 
and  took  a  memorandum  of  the  above  mentioned  entries ;  that 
witness  went  with  said  Perry  and  introduced  him  to  said  Gove 
and  Lusk,  to  whom  said  Perry  presented  this  claim,  and  he 
thinks  some  others,  about  which  they  differed,  and  after  con- 
versation, Perry  said  he  could  get  along  with  Gove,  but  could 
do  nothing  with  Lusk ;  heard  Perry  tell  Gove  and  Lusk  about 
this  claim ;  he  presented  this  with  other  accounts ;  Lusk  told 
me.  Perry  was  very  harsh,  and  wished  to  press  judgment  with- 
out an  investigation ;  think  he  meant  about  this  claim ;  Gove 
said  Lusk  could  do  as  he  pleased. 

"  Cross-examination:  Conversation  above,  little  over  a  year 
ago  ;  I  think  Perry  had  other  claims  against  Lusk  and  Gove. 
Perry  took  transcript,  and  went  to  Gove  and  Lusk,  and  talked 
about  claims  ;  had  this  one  and  I  think  other  claims ;  this  one 
they  appeared  to  disagree  about ;  it  appeared  that  Perry  wanted 
to  rush  the  matter.     Lusk  told  me.  Perry  told  him  that  he 

would  sue  him. 

"  Meredosia,  Nov.  6,  1858. 

*■  Messrs.  Lewis  Perry  &  Co., 

"  Gentlemen :  Tours  of  1st  inst.,  was  duly  rec'd  —  Owing  to  the  absence 
of  Mr.  Parker,  I  have  waited  for  his  return  —  Now  I  have  to  say,  on  show 
ing  note  to  Mr.  Parker  he  confesses  a  judgment  for  note  and  interest,  which 
I  have  this  day  entered  against  him  in  your  favor  —  In  reference  to  Dr. 
Detrick's  notes,  I  think  them  good,  if  the  property  he  bought  of  Trover  has 
this  $800.00  as  a  first  lien  is  secured  as  you  say  by  Deed  of  Trust. 

"  Respectfully  yours,  "  W.  V.  Newcomb. 

"  Thereupon  the  court  found  the  issue  in  this  case  for  the 
plaintiff.  And  the  defendants  moved  for  a  new  trial,  because 
the  finding  was  against  the  law  and  evidence  in  the  case.  Said 
motion  was  overruled,  and  the  defendants,  by  their  counsel, 
^en  entered  a  motion  in  arrest  of  judgment,  because  the  several 
25— 25th  III. 
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conntB  in  the  plaintiffs'  declaration  contain  no  sufficient  cause 
of  action.  This  motion  was  also  overruled  by  the  court ;  to  the 
overruling  of  which  motion,  the  defendants  also,  by  their  coun- 
sel, at  the  time  excepted ;  and  the  court  rendered  judgnieat 
for,  etc.,  against  the  defendants.  And  by  consent  of  plaintiffs' 
counsel,  the  bond  of  Isaac  L.  Morrison  alone,  in  the  penalty  )f 
$100,  conditioned  as  the  law  directs,  is  to  be  accepted  and 
treated  as  the  appeal  bond  in  this  case  of  defendants,  and  said 
Morrison  as  security.  Bond  to  be  executed  twenty  days.  At 
the  instance  of  the  defendants'  counsel,  the  bill  of  exceptiong 
is  signed,  sealed  and  made  a  part  of  the  record,  date  above." 

Messrs.  D.  A.  &  T.  "W.  Smith,  for  the  appellants. 

Mr.  Cteus  Eplek,  and  Mr.  I.  L.  Moekison,  for  the  appellees. 

Mr.  Chiep  Justice  Caton  delivered  the  opinion  of  the  Court: 

If  a  demand  was  necessary  before  bringing  the  action,  and 
the  declaration  was  defective  for  not  stating  such  demand,  that 
defect  was  cured  by  the  verdict. 

The  proof  most  abundantly  shows,  that  a  demand  was  made 
and  repeated  several  times  before  the  action  was  commenced- 
Perry  first  made  a  demand  of  Gove  and  Lusk,  and  afterwards 
the  witness  "Walihan,  as  agent  for  Perry  &  Co.,  made  a  demand 
of  Gove.  With  such  an  abundance  of  proof  of  the  demand,  we 
are  unable  to  appreciate  how  it  is  possible  to  raise  any  question 
on  that  point. 

The  judgment  is  affirmed. 

■<         Jiidgment  affirmed. 


Amos  Davis. 

V. 

John  W.  Cleghoen  et  al. 

[grig.  ED.,  PAGE  313.] 

1.  Assignment — proof  of  ,  when  required.  Proof  of  tlie  assignment  of  a 
promissory  note,  or  of  the  signature  of  the  assignor,  is  not  necessary,  onlesa 
the  assignment  is  put  in  issue  by  plea  verified  by  affidavit. 

2.  Same  —  sufficiency  of  the  affidavit  to  put  assignment  in  issue.  An  affi- 
aavit  with  a  plea  denying  the  assignment  of  a  note  which  simply  allege« 
that  the  signature  to  the  assignment  is  not  in  the  handwriting  of  the  payee , 
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Ib  ineiifficient,  as  his  name  may  have  been  signed  by  procuration,  or  he  may 
have  adopted  the  act  of  another. 

3.  Contract — party  to,  by  procuration  w  adoption.  A  person  may  bind 
himself  to  an  agreement  to  which  his  name  is  subscribed,  either  by  procu- 
ration or  by  subsequent  adoption,  as  well  as  by  his  own  hand. 

Appeal  from  the  Circuit  Court  of  Hancock  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  of  assumpsit  by  John  W.  Cleghom  and 
one  Harrison  against  Amos  Davis  upon  a  promissory  note  given 
by  Davis  to  one  I.  Davis  and  by  liim  indorsed  to  the  plain- 
tiffs. 

The  defendant  filed  a  plea  of  which  the  following  is  a  copy : 

"  And  for  a  f mther  plea  in  this  behalf  the  said  defendant 
says  actio  nov;  because  he  says  that  the  said  promissory  note 
sued  on  in  this  cause,  was  not  indorsed  by  the  payee  thereof,  as 
by  the  plaintiffs'  said  declaration  is  above  supposed ;  and  this 
he  is  ready  to  verify,  wherefore  he  prays  judgment,"  etc. 

The  following  affidavit  was  attached  to  and  filed  with  the 
foregoing  plea : 

"State  of  Illinois,) 
Hancock  county,      J     ' 

"  G.  Edmunds,  Jr. ,  attorney  for  the  defendant,  being  duly  swora,  sayg 
that  the  signature  '  I.  Davis '  to  the  indorsement  on  the  back  of  said  note 
sued  on  in  this  cause,  is  not  in  the  handwriting  of  said  L  Davis. 

"  G.  Edmunds,  Jb. 
"  Subscribed  and  sworn  to  before  me, ) 
this  10th  day  of  March,  1860,        j 

"S.  B.  Davis,  aerh:' 

On  the  trial  the  following  note  and  indorsement  was  offered 
in  evidence  by  the  plaintiff : 

"  $480.  Montrose,  May  IQth,  1857. 

"  On  or  before  the  1st  of  January  next,  I  promise  to  pay  I.  Davis,  oi 
bearer,  four  hundred  and  eighty^  dollars  and  —  cents,  with  ten  per  centum 
interest,  value  received,  payable  at  Montrose,  without  defalcation  or  die- 
count. 

"  Amos  Davis." 
Indorsement. 
"  I  assign  the  within  note  to  Cleghom  &  Harrison  for  value  received,  this 
first  day  of  September,  1857. 

"  I.  Davis,  by  C.  P." 

The  defendant  objected  to  the  note  and  indorsement  as  evi- 
dence without  proof  of  the  indorsement,  but  the  court  over- 
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ruled  the  same  aud  admitted  the  note  and  indorsement,  to  which 
ruhng  the  defendant  excepted 

This  being  all  the  evidence  in  the  case,  the  com't  found  the 
issues  for  the  plaintiffs,  and  rendered  judgment  against  the 
defendant  for  $615  and  costs. 

Messrs.  Fekris,  Hooker  &  Edmunds,  for  the  appellant. 

Messrs.  Scofield,  Fekkis  &.  Maniee,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  assumpsit,  instituted  on  a  promissory- 
note.  The  declaration  contained  a  special  count  only,  to  which 
the  defendant  filed  a  plea,  by  which  the  assignment  of  the  note 
was  denied,  and  to  which  this  affidavit  was  annexed :  "  G.  Ed- 
munds, Jr.,  attorney  for  the  defendant,  being  duly  sworn,  says 
tiiat  the  signature  'I.  Davis'  to  the  indorsement  on  the  back 
of  said  note  sued  on  in  this  cause,  is  not  in  the  handwriting  of 
said  I.  Davis."  On  the  trial  of  the  cause,  the  plaintiff  read  in 
e\adence,  the  note  and  indorsement,  to  which  the  defendant 
excepted.  This  then  presents  the  question,  whether  this  plea, 
verified  by  the  affidavit,  was  sufficient,  under  the  practice  act, 
to  put  the  plaintiff  upon  the  proof  of  the  assignment.  Tho 
59th  section  of  that  act  has  dispensed  with  proof  of  the  assign- 
ment, of  the  signature  of  any  assignor,  unless  the  fact  of  assign- 
ment be  put  in  issue  by  plea,  verified  by  affidavit  of  the  de- 
fendant or  some  credible  person,  stating  that  he  verily  believes 
the  facts  stated  in  the  plea  to  be  true. 

This  plea  in  terms  denies  that  the  note  sued  upon,  was 
indorsed  by  the  payee  of  the  note,  and  if  the  affidavit  verified 
that  fact,  there  can  be  no  donbt  of  its  sufficiency  to  have  put 
the  plaintiff  upon  proof  of  the  assignment.  But  it  fails  to  do 
so,  and  only  alleges  that  the  signature  to  the  assignment  is  not 
in  the  handwriting  of  the  payee.  This  may  all  be  strictly  true, 
and  'yet  the  assignment  be  valid.  We  all  know  that  a  man 
may  bind  himself  to  an  agreement  to  which  his  name  is  affixed, 
either  by  procuration  or  adoption,  as  well  as  by  his  own  hand. 
This  affidavit  is  not  as  broad  as  the  plea,  as  it  neither  verifies 
tlie  truth  of  the  plea,  nor  avers  that  the  assignment  is  not  that 
of  the  payee.  If  he  procured  another  person  to  sign  his  name, 
or  if  already  signed  he  adopted  it  as  his  own,  the  indorsement 
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would  be  binding,  and  yet  this  may  all  have  been  true,  and  is 
not  denied  by  the  affidavit.  There  was  therefore  no  error  in 
admitting  the  note  and  assignment  in  evidence,  and  the  judg- 
ment of  the  court  below  must  be  affirmed. 

Judgment  affi/rmed. 


Alexander  Trinkle 

V. 

Thomas  J.  Reeves. 

[OKIG.  ED.,  PAGE  214,] 

1.  EviDENCB  —  of  payment  of  purchase  money.  If  the  evidence  showa 
no  other  indebtedness  on  the  part  of  a  purchaser  of  land  to  the  vendor 
than  for  the  purchase  money,  and  the  purchaser  pays  money  to  a  creditor 
of  the  vendor  at  his  request,  it  will  be  treated  as  a  payment  of  so  much  of 
the  purchase  money, 

2.  Sale  op  land  —  when  payment  ma/y  be  recovered  back.  If  a  party 
makes  a  parol  agreement  to  sell  and  convey  real  estate,  upon  which  a  part 
of  the  price  is  paid,  and  he  afterwards  puts  it  out  of  his  power  to  perform 
the  contract,  an  action  of  assumpsit  will  lie  against  him  to  recover  the 
money  so  paid  and  interest  thereon,  without  any  previous  demand  for  the 
same. 

Appeal  from  the  Circuit  Court  of  Clay  county ;  the  Hon. 
A.  KrrcHELL,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Thomas  J.  Reeves 
against  Alexander  Trinkle.  The  declaration  contained  the 
common  counts  only,  to  which  the  defendant  filed  the  general 
issue. 

It  appears  from  the  record  that  the  parties  exchanged  horses, 
and  it  was  agreed,  as  a  part  of  that  trade,  that  the  defendant 
was  to  convey  to  plaintiff  a  certain  house  and  lot,  and  the 
plaintijff  was  to  pay  him,  as  plaintiff  claimed,  $50,  and  as  de 
fendant  claimed,  $Y5. 

It  was  also  proved  that  after  the  making  of  this  contract  the 
defendant  was  indebted  to  the  witness  Henry  Manning  in  the 
sum  of  $45,  and  directed  the  witness  to  get  the  same  of  the 
plaintiff,  informing  the  witness  that  plaintiff  owed  him,  the 
defendant,  and  that  the  plaintiff,  on  the  witness'  request,  paid 
him  that  sum.      It  was  admitted  that,  before  the  suit  was 
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brought,  the  defendant  conveyed  the  house  and  lot  to  another 
person. 

The  court,  trying  the  cause  without  a  jury,  rendered  judg- 
ment in  favor  of  the  plaintiff  for  $50.40.  The  defendant  ap- 
pealed. 

Messrs.  Stevenson  &  Coopee,  for  the  appellant. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 
As  there  was  no  evidence  of  any  other  indebtedness  from 
Reeves  to  Trinkle,  than  the  price  of  the  house  and  lot,  which 
he  had  agreed  by  parol  to  purchase  of  Trinkle,  the  presump- 
tion is  that  the  forty-five  dollars  which  he  paid  to  the  creditor 
of  Trinkle  at  his  request,  was  understood  by  both  parties  to  be 
upon  that  indebtedness.  The  case  then  stands  precisely  as  if 
Reeves  had  paid  Trinkle  that  amount  as  a  part  of  the  purchase 
money  of  the  house  and  lot. 

After  this,  Trinkle  put  it  out  of  his  power  to  f ulfiU  the  parol 
agreement  for  the  conveyance  of  the  house  and  lot  to  Reeves, 
by  conveying  it  to  another  person.  This  action  was  brought 
to  recover  the  forty-five  dollars,  as  for  money  paid,  laid  out  and 
expended  to  the  use  of  Trinkle,  and  we  have  no  doubt  that  the 
court  properly  held  that  he  might  recover  the  money  thus  paid 
and  interest  thereon,  in  that  form  of  action.  It  was  objected 
that  Reeves  should  have  demanded  the  money  of  Trinkle  be- 
fore he  brought  liis  action,  or  at  least  before  he  could  claim 
interest.  We  do  not  think  so.  By  deeding  the  premises  to 
another  in  violation  of  the  parol  agreement,  he  thereby  repudi- 
ated that  agreement,  and  put  himself  in  the  wrong,  as  to  the 
money  paid  on  the  parol  agreement,  as  much  as  if  he  had  ob- 
tained it  in  bad  faith  in  any  other  way.  We  think  the  judg- 
ment was  right,  and  it  must  be  affirmed. 

Judgment  (i^Srmed, 
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B.  &  J.  M.  Beesley. 

V. 

Aaron  W.  Spencer. 

[ORIG.  ED.,  PAGE  216.] 

1.  Limitation  —  what  law  governs.  A  limitation  law  passed  after  a  con- 
tract is  entered  into,  and  which  is  repealed  before  a  right  of  action  accrues 
upon  it,  cannot  in  the  least  affect  the  remedy. 

2.  The  limitation  laws  in  force  at  the  time  a  right  of  action  accrues  upon 
a  note,  or  other  contract,  must  control  as  to  the  time  in  which  a  suit  shall 
be  brought. 

3.  Same  —  suit  upon  assignment  of  n^te.  Under  the  act  of  November, 
1849,  in  an  action  by  an  assignee  of  a  promissory  note  against  the  assignor, 
the  period  of  limitation  is  sixteen  years  from  the  maturity  of  the  note. 

4.  Assignment — presumption  as  to  time  of.  If  there  is  no  date  to  an 
assignment  of  a  promissory  note,  the  presumption  is  that  it  was  made  on 
the  date  of  the  note,  in  the  absence  of  proof  to  the  contrary. 

Writ  of  Ekbok  to  the  Circuit  Court  of  Mason  county. 

This  was  an  action  of  assumpsit,  by  B.  &  J.  M.  Beesley  against 
Aaron  W ,  Spencer,  upon  the  assignment  of  a  promissory  note. 
The  opinion  states  the  facts  of  the  case. 

Mr.  Lyman  Lacey,  for  the  plaintifEs  in  error. 

Mr.  C.  J.  DiLWOBTH,  for  the  defendant  in  error. 

Mr.  Justice  "Walkek  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  assumpsit,  instituted  on  the  assignment 
of  a  promissory  note.  The  ground  of  recovery  is  alleged  to 
have  been  the  insolvency  of  the  maker,  at  the  time  of  the  ma- 
turity of  the  note.  It  was  executed  on  the  22nd  day  of  Jan- 
uary, 1849,  and  was  payable  twelve  months  after  date,  and  was 
indorsed  by  the  payee,  without  date.  The  defendant  interposed 
a  plea  of  the  statute  of  limitations,  which  averred  that  the  causes 
of  action  contained  in  the  declaration  did  not  accrue  to  the 
plaintiffs  within  five  years  next  before  the  commencement  of 
the  action.  To  this  plea  the  plaintiff  interposed  a  demurrer, 
M'hich  was  overruled  by  the  court,  and  the  plaintiffs  abiding  by 
their  demurrer,  judgment  in  bar  of  the  action  was  rendered, 
and  the  assignment  of  errors,  on  this  record,  questions  the  cor- 
rectness of  that  judgment. 
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By  the  first  section  of  the  limitation  act  of  1845,  the  action 
of  assumpsit  was  barred  after  the  expiration  of  five  years  from 
the  time  the  cause  of  action  accrued.  This  act  was,  however, 
amended  by  the  law  of  the  10th  of  February,  1849,  which  took 
efiect  on  the  13th  of  April  following.  That  act,  by  its  provis- 
ions, limited  the  maintenance  of  all  actions  upon  any  promis- 
sory note,  bill  of  exchange,  book  account,  or  simple  contract,  to 
the  period  of  five  years  after  the  cause  of  action  accrued.  The 
act  of  the  5th  of  November,  1849  (Scates'  Comp.  772),  pro- 
vides that  all  actions  founded  upon  any  promissoiy  note,  simple 
contract  in  writing,  bond,  judgment  or  other  evidence  of  indebt- 
edness in  writing',  made,  caused,  or  entered  into  after  its  passage, 
shall  be  instituted  within  sixteen  years  after  the  cause  of  action 
shall  accrue,  and  not  thereafter.  Our  limitation  laws  were  again 
amended  on  the  i7th  day  of  February,  1851  (Scates'  Comp. 
753),  by  an  enactment  of  that  date.  This  last  act  provides  that 
all  causes  of  action  which  accrued  during  the  period  the  act  of 
February  10, 1849,  was  in  force,  and  when  a  different  period  is 
prescribed  by  that  act,  from  the  one  provided  by  the  act  of 
ITovember  5th,  1849,  shall  be  governed  by  the  provisions  of  the 
last  named  act. 

The  note  in  this  case  having  matured  on  the  22nd  day  of 
January,  1850,  an  action  for  its  recovery  could  not  have  been 
maintained  before  that  time.  Nor  could  a  recovery  have  been 
had  on  the  assignment  before  that  period,  as  no  action  had  pre- 
viously accrued  on  either  of  them.  The  note  was  executed 
before  the  adoption  of  the  act  of  February,  1849,  and  in  the 
absence  of  a  date  to  the  assignment,  the  presumption  is,  it  was 
made  at  the  date  of  the  note.  And  that  act  having  been  repealed 
before  the  maturity  of  the  note,  the  cause  of  action  accrued  under 
the  act  of  November,  1849,  which  was  in  force  at  its  maturity. 
There  can  be  no  pretense,  that  a  law  limiting  the  action,  adopted 
after  the  contract  is  entered  into,  and  which  is  repealed  before 
its  maturity,  can  in  the  least  affect  it.  After  the  act  of  Novem- 
ber, 1849,  had  gone  into  effect,  how  could  the  I'epealed  act  of 
the  previous  February  operate  in  any  degree  upon  this  note  or 
assignment  ?  They  were  necessarily  controlled  by  the  law  in 
force  at  the  time  the  action  accrued.  If  the  act  of  November, 
1849,  did  not  in  terms  embrace  this  note  and  indorsement,  they 
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were  fully  brought  within  its  provisions  by  the  subsequent  act 
of  1851.  Then  the  act  of  November,  1849,  having  limited  the 
period  of  sixteen  years  within  which  to  sue  on  an  instrument 
of  this  character,  and  it  being  in  force  when  the  note  fell  due, 
it  must  govern  the  remedy. 

Tho  court  below  therefore  erred  in  overruling  the  demurrer 
to  the  defendant's  plea,  and  in  rendering  judgment  in  bar  of  the 
action,  and  the  same  must  be  reversed. 

Judgment  reversed. 


Silas  D.  Osbobn 

V. 

James  McCowen. 

[OKIG.   ED.,  PAGE  218.] 

1.  UsiFRT  —  when  the  contract  is  fair  on  its  face.  Although  a  contract  maT" 
be  in  form  perfectly  legal  and  fair  on  its  face,  yet  if  such  fonn  is  in  fact 
adopted  to  evade  the  statute  against  usury,  with  intent  to  reserve  a  greater 
rate  of  interest  in  the  shape  of  a  penalty,  it  will  be  usurious. 

2.  Same  — penalty  in  note  whsn  usurious.  If  a  promissory  note  is  made 
payable  one  day  after  date,  with  twenty  per  cent  interest  if  not  paid  at 
maturity,  it  will  be  usurious,  if  it  was  understood  at  the  time  that  it  wad 
not  to  be  paid  when  due. 

Appeal  irom  the  Circuit  Court  of  Mason  county. 

This  was  an  action  of  assumpsit,  by  James  MeCowen  against 
Silas  D.  Osbom,  upon  a  promissory  note.  The  following  is  a 
copy  of  the  special  count  in  the  declaration  : 

"  James  McCowen,  plaintiff  in  this  suit,  by  Conwell  <fe  "Wright, 
attoi-neys,  complains  of  Silas  D.  Osbom,  defendant,  who  was 
summoned,  etc.,  in  a  plea  of  trespass  on  the  case  on  promises, 
for  that  whereas  the  said  defendant,  heretofore,  to  wit,  on  the 
9th  day  of  June,  A.  D.  1859,  at  the  county  aforesaid,  made  his 
certain  promissory  note  in  writing  of  that  date,  and  then  and 
there  delivered  the  same  to  the  said  plaintiff,  in  and  by  which 
said  note  said  defendant,  by  the  name,  style  and  description  of 
Silas  D.  Osbom,  promised  to  pay  the  said  plaintiff,  by  the  name, 
fityle  and  description  of  James  McCowen,  or  order,  the  sum  of 
five  hundred  and  thirty  10-100  dollars,  and  if  not  paid  at  matu- 

*  See  Qould  et  ux.  v.  Bt«?iop  HiU  Colony,  35  Dl.  334. 

36— 25th  III. 
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rity,  twenty  per  cent  interest  after  maturity  nntil  paid,  one  day 
after  the  date  thereof,  for  value  received,  which  period  for  the 
payment  thereof  has  now  elapsed.  By  reason  whereof,  and  by 
force  of  the  statute  in  such  case  made  and  provided,  the  said 
defendant  became  liable  to  pay  said  plaintiff  said  sum  of  money 
mentioned  in  said  note,  and  being  so  liable,  in  consideration 
thereof,  then  and  there  defendant  promised  to  pay  the  said 
plaintiff  the  said  sum  of  money  according  to  the  tenor  of  the 
note ;  and  the  said  plaintiff  avers  that  said  defendant,  by  reason 
of  the  non-payment  of  said  sum  of  money,  according  to  the 
terms  of  the  said  note,  at  maturity  thereof,  has  become  liable  to 
pay  the  plaintiff  the  sum  of  two  hundred  dollars  for  interest 
and  damages  for  the  non-payment  thereof,  and  being  so  liable, 
the  defendant  promised  to  pay  the  same." 

The  common  counts  were  added,  and  the  declaration  con- 
cluded by  assigning  a  common  breach. 

The  defendant  filed  the  general  issue  and  the  following  spe- 
cial plea : 

"  And  for  a  further  plea  in  this  behalf,  the  said  defendant 
gays,  as  to  all  the  interest  claimed  on  said  note,  actw  non, 
because  he  says,  at  the  time  of  the  executing  the  said  note,  the 
said  plaintiff  agreed  with  the  said  defendant  that  he  would  give 
the  defendant  one  year's  time,  if  this  defendant  would  give  him 
twenty  per  cent  interest,  which  this  defendant  agreed  to  do, 
and  the  agent  of  the  said  plaintiff  then  and  there  drew  up  the 
said  note,  due  one  day  after  date,  and  if  not  paid  at  maturity, 
to  draw  twenty  per  cent  interest  after  maturity,  solely  for  the 
purpose  of  evading  the  usury  laws ;  all  of  which  this  defendant 
ie  ready  to  verify." 

The  court  sustained  a  demurrer  to  this  special  plea,  and  the 
defendant  abiding  the  same,  judgment  was  rendered  for  the 
amount  of  the  note,  and  intisrest  at  twenty  per  cent. 

Mr.  Lymak  Lacey,  for  the  appellant. 

Mr.  W.  H.  Herndon,  for  the  appellee. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 

Tf  this  plea  is  not  good,  then  has  the  wit  of  man  succeeded 

in  devising  a  form  of  expression,  which  defeats  the  statute  of 

npnrv,  wliicli  ji  very  high  authority  lias  said  was  impossible. 
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But  the  plea  is  imdoubtedlj  good.  In  form,  the  note  is  not 
nsurions,  as  we  have  often  decided.  But  there  may  be  a  thou- 
sand forms  perfectly  legal  and  fair  on  their  face,  which  the 
intent  of  the  parties  may  render  in  8iil>stance  and  in  fact 
nsurions.  Where  the  form  is  fair,  the  intent  of  the  parties 
must  stamp  upon  it  its  true  character.  When  this  note  was 
given,  it  was  not  the  expectation  or  the  purpose  of  either  party 
that  it  should  be  paid  at  maturity,  but  the  note  was  made  pay- 
able one  day  after  date,  for  the  mere  purpose  of  securing  to  the 
payee  the  right  to  take  twenty  per  cent  interest  during  the 
whole  of  the  balance  of  the  time  that  the  payment  should  be 
forborne.  All  of  this  is  admitted  by  the  demurrer,  and  it  pre- 
sents so  palpable  a  case  of  an  attempt  to  evade  the  statute,  that 
it  will  not  even  bear  discussion.  The  plea  was  good,  and  the 
demurrer  should  have  been  overruled. 

The  judgment  is  reversed,  and  the  cause  remanded. 

,  Judgment  reversed. 


Louis  Feedlander  et  al. 

V. 

Jacob  Steawn. 

[OKIG.  ED.,  PAGE  319.] 

i.  Witness — competency  of  parties  on  question  of  tisury.  When  uaurj 
is  pleaded,  the  parties  to  the  suit  are  competent  witnesses  to  prove  or  dis- 
prove the  defense.* 

2.  Statute  —  whether  act  of  1857  repeals  statute  of  1845  making  pa/rtie» 
witnesses  on  question  of  usurp.  The  act  of  Feb.  16, 1857,  does  not  repeal 
the  seventh  section  of  the  interest  law  of  1845,  which  makes  the  parties  to 
a  suit  competent  witnesses  on  the  question  of  usury. 

Appeal  from  the  Circuit  Court  of  Morgan  county. 

This  was  an  action  of  assumpsit,  by  Jacob  Strawn  against 
Louis  Fredlander  and  one  Bintchler,  upon  a  promissory  note 
for  $630,  dated  Jan.  6,  1859,  payable  twelve  months  after  date, 
with  ten  per  cent  interest. 

The  defendants  pleaded  the  general  issue,  and  a  special  plea, 
in  substance,  that  the  sole  consideration  of  the  note  was  a  loan 

•See  act  of  1867,  Gross,  274,  §§  33-iO ;  Rev.  Stat.  1874,  488,  aUowing  parties  in  civil 
actions  to  testify  generally. 


804  GsBEN  V.  Masks  et  ai.  [Jan.  T. 

SjUaboB. 

of  $600  by  the  plaintiff  to  the  defendant  Fredlander;  that 
there  was  fifteen  per  cent  interest  reserved  to  the  plaintiff,  and 
that  the  plaintiff  had  forfeited  $30,  part  of  the  note,  and  all  the 
interest  accrued  on  the  same. 

The  cause  was  tried  by  the  court  without  a  jury.  After  the 
note  was  read  in  evidence,  the  defendants  then  offered  to  prove 
by  Louis  Fredlander  the  usury  set  up  in  the  plea,  and  that  the 
other  defendant  was  surety  only  in  the  note,  which  the  court 
refused  to  allow.  The  plaintiff  recovered  the  amount  of  the 
note  and  interest. 

Messrs.  I.  L.  &  C.  M.  Morrison,  for  the  appellants. 

Mr.  D.  A.  Smpth,  for  the  appellee. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 

The  seventh  section  of  the  interest  law  of  1845  authorizes 

parties  to  the  cause  to  become  witnesses  to  prove  or  disprove 

usury,  and  the  only  question  presented  in  this  case  is,  whether 

that  section  is  repealed  by  the  fourth  section  of  the  law  of  16th 

February,  1857,  which  is  as  follows :  "  All  laws  and  parts  of 

laws  inconsistent  with  this  act,  are  hereby  repealed."     There  is 

nothing  iu  this  last  act,  in  the  least  inconsistent  with   the 

seventh  section  of  the  former  law.     It  is  exclusively  devoted 

to  construction  of  certain  specified  transactions  in  reference 

to  usury.     It  has  no  reference  whatever  to  the  rule  of  evidence 

established  by  the  former  law. 

The  court  erred  in  refusing  to  allow  the  defendant  to  testify 

on  the  subject  of  the  alleged  usury,  and  the  judgment  must  be' 

reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Amos  Green 

V. 

Henry  Marks  et  al. 

[ORIO.  ED.,  PAGE  221.1 

1.  H0ME6TSAD — judgment  no  lien  on.  A  homestead  of  a  debtor  is  not 
subject  to  the  lien  of  a  judgment  and  execution  against  him,  and  he  majr 
■ell  or  mortgage  it,  and  the  same  will  not  thereby  be  subjected  to  a  levy 
and  sale. 


1861.]  Gbeen  '0.  Marks  et  al.  205 


Statement  of  the  case. 


2.  Samk  —  no  act  required  to  avail  of  exemption.  Under  the  statute,  the 
debtor  falling  within  its  provisions  is  required  to  perform  no  act,  or  dis- 
charge any  duty,  or  even  manifest  any  intention  to  avail  himself  of  ita 
benefit. 

3.  Same  —  Tww  the  exemption  discharged.  Where  the  law  has  cast  this 
exemption  upon  the  debtor,  it  will  be  discharged  from  that  condition  when 
the  debtor  ceases  to  occupy  it  as  a  residence,  shall  cease  to  have  a  family, 
or  shall  release  or  waive  it  in  writing,  subscribed  and  acknowledged  by 
him  in  the  same  manner  as  deeds  are  required  to  be  acknowledged. 

4.  Same  —  equity  mil  set  aside  sale  of  on  execution,  in  favor  of  a  grantee. 
If  a  homestead  is  sold  under  execution  when  not  liable  to  levy  and  forced 
sale,  a  court  of  equity  will  set  the  same  aside  as  a  cloud  upon  the  title,  on 
bill  filed  by  a  grantee  of  the  judgment  debtor,  where  the  sale  is  made  after 
H  conveyance  to  him. 

5.  Judgment  LIEN  —  is  purely  statutory.  The  lien  of  a  judgment  upon 
lands,  being  conferred  by  statute  alone,  and  not  as  a  common  law  right,  can 
only  attach  and  become  efffective  in  the  mode,  and  at  the  time,  and  upon  the 
conditions  and  limitations  imposed  by  the  statute  itself. 

Writ  of  Eeror  to  the  Circuit  Court  of  Edgar  county. 

This  was  a  bUl  in  chancery,  filed  by  Amos  Green  against 
Henry  Marks,  David  H.  Lockwood  and  William  M.  Snyder, 
to  set  aside  a  sale  of  land  under  execution. 

The  bill,  in  substance,  alleges  that  on  December  29, 1859,  the 
defendants  sued  out  an  execution  on  a  judgment  recovered  by 
them  at  the  October  term,  1856,  of  the  Edgar  circuit  coui-t, 
against  one  James  Gordon,  and  caused  the  same  to  be  levied 
upon  the  house  and  lot  of  the  complainant,  which  was  described; 
that  on  March  20,  1860,  the  defendant,  Snyder,  sheriff  of  the 
county,  sold  said  house  and  lot,  and  that  the  said  Marks  and 
Lockwood  became  the  purchasers  of  the  same  for  $271,  and 
would  receive  a  sheriff's  deed  therefor  at  the  expiration  of 
fifteen  months  from  the  sale,  unless  restrained  for  the  reasons 
thereinafter  stated. 

The  bill  further  alleged  that  at  the  time  of  the  recovery  of 
the  judgment,  the  premises  were  the  homestead  of  said  Gor- 
don, and  owned  by  him ;  that  he  was  the  head  of  a  family,  and 
with  them  resided  upon  the  premises ;  that  the  judgment  was 
not  for  purchase  money,  or  for  improvements  made  on  the 
premises,  and  that  the  debt  on  which  the  judgment  was  recov- 
ered, was  contracted  and  accrued  since  the  fourth  day  of  July, 
1851 ;  that  one  Sarah  Paddock  held  a  mortgage  on  the  prem- 
ises for  $1,000,  for  purchase  money,  whicii  was  made  and 
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recorded  long  prior  to  the  recovery  of  said  judgment ;  that  the 
premises,  over  and  above  said  mortgage,  were  not  worth  more 
than  $1,000 ;  that  Gordon  continued  to  occupy  the  same  as  his 
homestead  until  the  day  of  ,  when  he  sold  and 

conveyed  the  same  to  the  complainant,  who  assumed  the  pay- 
ment of  said  mortgage,  which  was  still  unsatislied ;  that  since 
such  conveyance,  the  complainant,  being  the  head  of  a  family, 
residing  with  the  same,  had  occupied  the  premises  as  his  home- 
stead, and  was  so  holding  the  same  at  the  time  of  the  levy  and 
sale,  and  so  notified  the  sheriff,  and  that  said  premises  were 
and  are  exempt  fi'om  levy  and  sale,  and  prayed  for  an  injuno- 
tion,  and  that,  on  the  hearing,  the  sale  be  set  aside. 

The  circuit  court  sustained  a  general  demurrer  to  the  bill, 
and  dismissed  the  same,  which  is  assigned  for  error. 

Mr.  Amor  Green,  pro  se. 

Mr.  S.  P.  Read,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
This  record  presents  the  question,  whether  the  homestead  of 
a  debtor  remains  exempt  from  sale  on  execution  in  the  hands 
of  his  grantee.  The  first  section  of  the  act  of  February  11th, 
1851  (Scates'  Comp.  5Y6),  provides,  "  That  in  addition  to  the 
property  now  exempt  by  law  from  sale  on  execution,  there  shall 
be  exempt  from  levy  and  forced  sale,  under  any  process  or 
order  from  any  court  of  law  or  equity  in  this  .State,  for  debts 
contracted  from  and  after  the  fourth  day  of  July,  A.  D.  1851, 
the  lot  of  ground  and  the  buildings  thereon,  occupied  as  a  resi- 
dence, and  owned  by  the  debtor,  being  a  householder,  and 
having  a  family,  to  the  value  of  one  thousand  dollars."  Does 
the  judgment  become  a  lien  upon  the  homestead,  which  is  post- 
poned by  the  operation  of  the  statute,  until  any  of  the  condi- 
tions cease  to  exist,  that  creates  the  lien,  or  does  the  statute  fail 
to  create  such  a  lien  ?  If  the  judgment  operates  from  the  time 
it  is  rendered  as  a  lien,  it  is  obvious  that  no  act  of  the  debtor 
can  defeat  it,  but  a  discliarge  or  satisfaction  of  the  judgment. 
By  this  enactment,  the  debtor,  falling  within  its  provisions,  ia 
required  to  perform  no  act,  to  discharge  no  duty,  or  even  mani- 
fest any  intention  to  avail  himself  of  its  benefits.  The  law 
casts  it  upon  him,  but  at  the  same  time  has  provided  the  means 
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by  which  he  may,  if  he  shall  choose,  waive  that  benefit.  But 
Tuitil  he  does  so,  or  until  some  one  of  the  circumstances,  which 
is  essential  to  the  operation  of  the  statute,  ceases  to  exist,  the 
exemption  continues  by  its  own  force.  But  when  the  law  hais 
cast  this  exemption  upon  the  debtor,  it  will  be  discharged  from 
that  condition,  when  the  debtor  ceases  to  occupy  it  as  a  resi- 
dence, shall  cease  to  have  a  family,  or  shall  release  or  waive  it 
in  writing,  subscribed  and  acknowledged  by  him  in  the  same 
manner  in  which  deeds  are  required  by  law  to  be  acknowledged. 
The  question  recurs,  when  the  lien,  if  ever,  attaches  to  such 
property. 

At  the  ancient  common  law,  lands  were  not  the  subject  of 
sale  for  the  payment  of  debts.  But  by  various  statutes,  differ- 
ent kinds  of  execution  from  time  to  time  were  given,  by  which 
the  profits  of  the  land  of  the  debtor  might  be  seized  and  ap- 
plied in  discharge  of  the  judgment.  Of  these  was  the  writ  of 
levari  facias^  by  which  the  goods  of  the  debtor,  and  the  profits 
of  his  lands,  were  seized  to  satisfy  the  judgment.  Then  fol- 
lowed the  Statute  of  Westm.  2,  13  Edw.  1,  c.  18,  by  which  was 
given  the  writ  of  elegit.  By  it  the  plaintifE,  if  he  so  elected, 
might  have  the  goods  of  the  defendant  at  their  reasonable 
appraised  value,  in  part  satisfaction  of  his  debt.  K  they  were 
insufficient  to  satisfy  the  debt,  the  moiety  of  his  freehold  lands 
which  he  had  at  the  time  of  the  judgment  rendered,  were  also 
delivered  to  the  plaintiff,  to  hold,  until  out  of  the  rents  and 
profits  the  debt  was  levied.  Then  followed  the  statute  mer- 
chant and  statute  staple,  which  gave  an  execution  in  certain 
cases,  against  the  body,  lands  and  goods,  to  compel  the  pay- 
ment of  the  debt,  which  was  known  as  an  extent  or  extendi 
facias.  Under  this  latter  writ,  the  whole  of  the  defendant's 
lands  were  appraised  to  their  full  extended  value,  before  they 
were  delivered  by  the  sheriff  to  the  plaintiff,  to  be  held  until 
he  had  satisfection,  by  the  rents  and  profits  as  found  by  the 
appraisement. 

K  lands  may  be  seized  and  sold  in  Great  Britain,  under  a 
fi.fa.^  it  is  by  virtue  of  a  modem  statute,  which  has  never  had 
any  operation  in  this  State,  and  not  by  means  of  the  common 
law.  It  may  be  safely  asserted  that  the  right  as  it  exists  in 
this  State  is  only  from  the  enactment  of  our  legislature,  and  ift 
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regulated  entirely  by  its  provisions.  The  judgment  lien  upon 
lands,  then,  being  conferred  by  statute  alone,  and  not  as  a  com- 
mon law  right,  it  can  only  attach  and  become  effective  in  the 
mode,  at  the  time,  and  upon  the  conditions  and  limitations  im- 
posed by  the  statute  itself.  Our  statute  is  not  in  aid  of  a  com- 
mon law  right  to  sell  real  estate,  but  it  confers  the  right.  If 
the  statute  creating  the  Hen,  and  subjecting  the  title  to  real 
estate  to  sale  on  execution,  were  repealed,  then  this  remedy 
would  be  entirely  at  an  end,  as  those  old  English  writs,  which 
have  gone  entirely  out  of  use,  only  subjected  the  rents  and 
profits,  of  a  part  or  the  whole  of  the  land,  for  a  limited  period, 
to  be  delivered  to  the  plaintiff  in  satisfaction.  But  by  none  of 
them  could  the  debtor  be  divested  of  his  title. 

This  statute  is  silent  as  to  any  lien  on  the  homestead.  The 
third  section,  it  is  true,  authorizes  the  creditors  or  the  officer 
having  an  execution,  if  they  believe  the  property  to  be  of 
greater  value  than  one  thousand  dollars,  to  have  it  appraised, 
and  if  it  is  so  found,  to  have  so  much  of  the  premises,  including 
the  dwelling,  set  off  for  the  debtor,  if  susceptible  of  division,  as 
may  be  worth  that  sum,  and  authorizes  the  sale  of  the  remain- 
der. The  fourth  section  provides  that,  if  it  is  found  to  be  of  a 
greater  value  than  that  amount,  and  not  susceptible  of  division, 
then  notice  shall  be  given  to  the  debtor,  that  unless  he  pay  such 
surplus  to  the  officer  within  sixty  days,  the  property  will  be 
sold.  The  fifth  section  authorizes  such  a  sale  unless  the  sur- 
plus, or  the  execution  is  paid,  provided  it  sells  for  more  than 
one  thousand  dollars.  And  when  a  sale  is  thus  made,  the  offi- 
cer is  required  to  pay  the  one  thousand  dollars  to  the  debtor, 
which  shall  be  exempt  from  execution  for  one  year  thereafter, 
and  to  apply  the  balance  on  the  execution.  And  if  there  is 
not  more  than  one  thousand  dollars  bid  when  the  property  is 
thus  offered,  the  officer  is  authorized  to  return  the  execution 
for  want  of  property. 

The  legislature  have  manifested  in  an  unmistakable  manner, 
the  design  to  secure  the  debtor,  and  his  family  after  his  death, 
in  the  enjoyment  of  a  home.  They  have  carefully  guarded 
the  riglit,  when  the  tract  of  land  is  of  greater  value  than  the 
amount  of  the  exemption,  by  having  the  homestead  of  that 
value  set  off  to  him,  if  susceptible  of  a  division,  and  if  not^ 


1861.]  Green  v.  Marks  et  al.  209 

Opinion  of  tlie  Court. 

then  on  a  sale  one  thousand  dollars  is  required  to  be  paid  to 
him.  I^or  does  the  statute  stop  here,  as  it  exempts  this  money 
from  the  payment  of  his  debts  for  one  year,  that  he  may  have 
ample  time  to  secure  him  another  home.  The  whole  tenor  of 
the  act  seems  to  be,  to  preserve  this  benefit,  unless  he  shall  de- 
liberately abandon  it.  And  if  a  liberal  provision  had  not  been 
designed,  it  occurs  to  us,  that  such  studious  care  would  not  have 
been  manifested,  to  guard  and  protect  this  right.  The  framers 
of  the  law  were  doubtless  familiar  with  the  decisions  of  this 
court,  which  held,  that  under  the  law  exempting  sixty  ^dollars' 
worth  of  property,  suitable  to  the  condition  of  the  debtor,  he 
cannot  select  any  article  of  a  greater  value  than  that  amount, 
and  retain  it,  by  paying  the  surplus,  but  by  this  enactment 
have  provided  against  the  loss  of  the  homestead  to  the  debtor, 
in  case  it  is  of  greater  value  than  the  exemption. 

In  the  case  of  Cole  v.  Green,  21  HI.  104,  we  held,  under  the 
act  exempting  certain  chattels  from  sale  on  execution,  etc.,  as 
to  such  property  no  judgment,  execution,  or  attachment,  can 
exist.  That  the  judgment  creates  no  lien  on  such  property, 
and  the  execution  creates  no  power  over  it.  It,  by  the  law,  is 
placed  beyond  the  reach  of  either,  unless  it  is  by  the  voluntary 
affirmative  act  of  the  owner.  That  the  law  will  only  recognize 
it  for  the  protection  of  the  owner  in  its  enjoyment.  And  that 
he  might  seU  or  mortgage  it,  and  thus  bring  it  within  the  influ- 
ence of  the  law  regulating  the  transfer  of  property,  but  in  doing 
so,  the  purchaser  or  mortgagee  acquires  title  as  free  from  the 
judgment  and  execution  as  it  existed  in  the  hands  of  the 
debtor. 

In  each  of  the  acts  making  these  exemptions  it  appears  to  us, 
that  the  legislature  intended,  not  only  to  free  it  from  liability 
to  sale,  but  from  all  Hen,  while  the  debtor  is  in  the  position  to 
claim  the  benefits  of  the  statute.  Under  this  act,  it  leaves  the 
parties  as  they  were  at  the  common  law.  And  under  this 
statute,  the  defendant  holds  the  homestead  exempt,  as  though 
the  judgment  had  never  been  rendered,  or  the  execution  had 
never  issued.  They  created  no  lien,  as  the  law  has  placed  it 
beyond  their  reach,  and  as  in  the  case  of  personal  property,  the 
owner  may  sell  or  mortgage  it,  free  from  a  lien  of  the  judgment. 

It  then  follows,  that  if  the  debtor  ceases  to  be  the  owner, 
27— 25th  III. 
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before  any  lien  has  attached,  the  purchaser  acquires  it,  free  from 
liaWlity  to  the  judgment.  And  when  the  property  has  thus 
vested  in  him,  no  liability  can  attach  to  it,  in  his  hands,  for  the 
debt  of  his  grantor.  It  not  being  under  a  lien  or  liable  to  sale, 
when  he  purchased,  he  must  acquire  and  hold  it,  in  the  same 
condition.  After  the  debtor  conveyed,  he  ceased  to  have  any 
interest  liable  to  execution.  The  decree  of  the  court  below 
must,  therefore,  be  reversed,  and  the  cause  remanded. 

Decree  reversecU 


Joseph  Campbell  et  cd. 

V. 

Geoege  Beiink  et  cd, 

[OKIG.  ED.,  FAOE  235.] 

1.  Judgment  —  in  suit  by  one  corporation  againtt  another.  When  a  salt 
is  broaght  by  one  corporation  against  another,  it  is  erroneons  to  render 
judgment  against  the  individuals  composing  the  one  corporation  in  favor  of 
the  individual  members  of  the  other. 

2.  Pakttes  —  directions  as  to,  on  reversal.  Where  suit  was  brought  by 
one  corporation  against  another  before  a  justice  of  the  peace,  who  issued 
Bommons  in  the  individual  names  of  the  persons  composing  the  two 
corporations,  which  error  was  continued  in  the  rendition  of  judgment  on 
appeal,  the  judgment  was  reversed  and  the  cause  remanded,  with  leave 
to  strike  out  the  individual  names,  and  proceed  with  the  suit  in  the  cor- 
porate names  of  the  parties. 

Weft  of  Erege  to  the  Circuit  Court  of  Sangamon  county. 

This  was  a  suit  originally  brought  before  a  justice  of  the 
peace  by  the  defendants  in  error  against  the  plaintiffs  in  error, 
and  taken  by  appeal  to  the  circuit  court. 

The  account  filed  with  the  justice  of  the  peace  was  in  favor 
of  school  district  number  4,  in  township  14,  range  4  west  of 
the  third  principal  meridian,  and  against  the  trustees  of  schools 
of  township  14,  range  5  west  of  the  same  meridian. 

The  justice  docketed  the  case  and  issued  sunmaons  in  the 
individual  names  of  the  dii'ectors  and  the  trustees. 

The  other  facts  of  the  case  are  stated  in  the  opinion. 

Mr.  NoEMAN  M.  Beoadwell,  for  the  plaintifife  in  error. 

Messrs.  Stuaet  &  Edwaeds,  and  Mr.  W.  H  Heendon,  for 
the  defendants  in  error. 
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Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 
This  was  an  appeal  from  a  justice  of  the  peace  to  the  circuit 
court,  on  a  demand  filed  bj  one  corporation  against  another 
corporation.  The  magistrate,  in  issuing  the  summons,  sent  it 
out  in  the  names  of  the  individuals  composing  the  several  cor- 
porations, and  rendered  his  judgment  in  favor  of  the  plaintiffs 
by  their  individual  names,  and  against  the  defendants  by  their 
individual  names,  and  this  error  was  continued  in  the  circuit 
court,  so  that,  in  the  record  before  us,  it  appears  that  in  a  suit 
commenced  by  one  corporation  against  another  corporation,  a 
judgment  has  been  entered  up  against  the  individual  members 
of  the  corporation,  which  is  erroneous.  For  this  reason  the 
judgment  must  be  reversed  and  the  cause  remanded,  with  leave 
to  strike  out  the  individual  names  of  the  members  of  both  cor- 
porations, and  let  the  cause  proceed,  as  originally  instituted,  in 
the  corporate  names  of  the  parties  to  the  suit. 

Jvdgment  reversed. 


W.  J.  KirsK 

V. 

William  Newell. 

[OBIG.  ED.,  PAGB  226.] 

AOBNCT  —  rigMs  of  principal,  on  misapplication  of  hia  funds.  If  a  party 
leceives  money  from  an  agent,  in  payment  of  the  agent's  debt,  knowing 
that  it  belongs  to  the  principal,  the  latter  may  recover  it  back  from  such 
party  in  assumpsit. 

Appeal  from  the  Circuit  Court  of  Richland  county;  the 
Hon.  A.  Kjtchell,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  William  Newell  against 
W.  J.  Rusk. 

It  appears  that  the  plaintiff  sent  money  by  the  defendant  to 
Anderson  Pruitt,  the  plaintiff's  agent,  with  which  to  purchase 
hogs ;  that  the  defendant  paid  over  the  same  to  the  agent,  tak- 
ing his  receipt,  and  the  agent  thereupon  paid  the  defendant 
$1,000  of  the  money  on  his  individual  debt. 

A  trial  was  had,  resulting  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff,  against  the  defendant,  for  $1,000  and  costs  of 
suit. 
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Messrs.  Stuakt,  Edwabds  &  Bkown,  for  the  appellant. 
Mr.  Mii.ToN  Hat,  for  the  appellee. 

Mr.  Justice  Beeesb  delivered  the  opinion  of  the  Court : 
The  proofs  in  this  cause  abundantly  show  that  the  defendant 
below  had  received  from  Pruitt,  in  payment  of  Pruitt's  indebt- 
edness to  him,  one  thousand  dollars  of  money  belonging  to  the 
plaintiff,  whieli  he  knew  belonged  to  the  plaintiff,  and  which 
the  defendant  had  conveyed  to  Pruitt  at  the  request  of  the 
plaintiff,  for  tlie  purchase  of  hogs.  He  knew  Pruitt  was  the 
plaintiff's  agent  for  such  purpose,  and  well  knew  that  being 
agent,  he  had  no  right  to  apply  the  money  of  his  constituent  to 
any  other  purpose  than  that  for  which  it  was  sent  to  him. 

It  is  tnie,  Pruitt  gave  him  a  receipt  for  the  money,  on  account 
of  plaintiff,  but  that  fact  is  of  no  importance,  as  it  is  proved, 
that  while  with  one  hand  he  received  the  money,  with  the  other 
lie  paid  it  out  to  the  defendant,  his  creditor,  in  discharge  of  his 
own  debt.  We  make  no  comment  on  the  morality  of  the  trans- 
action. The  defendant  has  received  money  belonging  to  the 
plaintiff,  as  the  jury  have  found,  and  which  ex  equo  et  bono,  he 
ought  not  to  retain.  There  does  not  appear  to  have  been  any 
exceptions  taken  to  the  instructions ;  they  were,  to  the  refusal 
to  grant  a  new  trial.  But  the  instructions  are  right,  the  proof 
sufficient,  and  the  declaration  sufficiently  technical  and  correct 
to  authorize  the  judgment,  which  we  accordingly  ^ffirm. 

Judgment  affi/rmed. 


Jesse  R.  Cunitlngham 
William  R.  Hamilton. 

[OBIG.  ED.,  PAGE  228.] 

Chattel  mortgage  —  loaning  back  after  taking  possession,  not  fraudvr- 
lent  as  to  creditors.  If  the  mortgagee  takes  the  mortgaged  chattels  into 
possession  in  default  of  payment,  by  consent  of  the  mortgagor,  and  the  note 
to  secure  which  the  mortgage  was  given  is  destroyed,  the  mortgagee 
becomes  the  absolute  owner,  and  may,  after  having  retained  possession 
&  reasonable  time,  so  as  to  apprise  others  of  the  change,  loan  or  hire  them 
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to  the  mortgagor,  and  such  act  furnishes  no  indicia  of  fraud,  either  in  law 
or  in  fact.  Having  the  property  in  possession  two  or  three  days,  held  suffi- 
cient to  apprise  all  persons  of  the  change  of  ownership. 

Writ  of  Error  to  the  Circuit  Court  of  Hancock  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  of  replevin,  by  Jesse  R.  Cunningham 
against  William  R.  Hamilton,  for  the  wrongful  detention  of  a 
bay  horse. 

The  defendant  pleaded,  1.  ir<m  detinet^  2.  That  the  prop- 
erty was  not  that  of  the  plaintiff ;  3.  That  the  horse  was  the 
property  of  one  Milton  WiUiford ;  and  4.  That  the  defendant, 
as  sheriff,  took  the  property  under  an  execution,  dated  July  21, 
1859,  issued  upon  a  judgment  in  the  circuit  court  of  Hancock 
county  against  Williford  and  others,  and  that  the  horse  was  the 
property  of  WilKf ord. 

It  appears  from  the  record  that  on  Sept.  16,  1858,  WiUilbrd 
executed  a  chattel  mortgage  to  Cunningham  on  the  horse  in 
controversy,  and  other  property,  to  secure  the  payment  of  his 
promissory  note  for  $229.07,  which  was  a  hona  fide  indebted- 
ness ;  that  about  the  time  the  note  became  due,  the  plaintiff 
came  to  the  mortgagor's  residence  and  took  the  horse  in  suit, 
and  the  note  was  destroyed.  This  was  on  the  evening  of  Sept. 
14, 1859.  The  plaintiff  kept  the  horse  some  two  or  three  days 
in  his  possession,  when  he  loaned  him  to  WiUif  ord  to  use  in 
getting  up  his  hay,  where  he  was  levied  on  by  the  sheiiif  on 
Sept.  17,  1859,  under  an  execution  in  favor  of  Enoch  Ramsey, 
and  against  Williford  and  others.  The  chattel  mortgage  was 
introduced  in  evidence  without  objection,  it  being  in  due  form 
and  properly  acknowledged,  and  recorded  Sept.  20,  185b.  It 
was  admitted  the  plaintiff  demanded  the  horse  before  bmiging 
suit.  The  judgment  and  execution  were  also  admitted  in  evi- 
dence. The  court  below  held  that  the  return  of  the  property 
into  the  hands  of  Williford  was  a  legal  fraud,  and  rendered  it 
liable  to  the  execution,  and  found  the  issues  for  the  defendant, 
the  case  having  been  submitted  to  the  court  for  trial  without  a 
jury,  and  gave  judgment  against  the  plaintiff  for  costs. 

Messrs.  Mack  &  Draper,  for  the  plaintiff  in  error. 

Messrs.  Scofield,  Ferris  &  Manieb,  for  the  defendant  in 
error. 
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Mr.  Justice  Bkeese  delivered  the  opinion  of  the  Court: 

We  think  the  errors  in  this  case  are  well  assigned.  There 
seems  to  us  to  be  an  entire  absence  of  facts  or  circumstances 
tending  to  vitiate  this  transaction,  and  stamp  it  mth  fraud.  The 
chattel  mortgage  on  the  horse  is  of  unquestioned  vahdity,  and 
the  testimony  of  his  delivery  to  the  mortgagee  on  the  evening 
before  the  maturity  of  the  note,  and  the  breach  of  the  condition 
of  the  mortgage,  and  the  destruction  of  the  note  thereupon,  is 
undisputed.  The  evidence  is  clear  on  these  points.  On  the 
delivery,  the  horse  became  for  every  purpose,  the  property  of 
the  mortgagee,  who  could  loan  him,  mortgage,  sell  him,  or  do 
as  he  pleased  with  him.     It  was  his  property. 

But  it  is  said,  the  loaning  him  to  the  mortgagor,  after  he  had 
been  in  the  possession  of  the  mortgagee  two  or  three  days,  was 
fraudulent  per  se.  We  think  not.  The  title  to  the  horse  was 
perfect  in  the  mortgagee,  and  he  had  a  right  to  loan  or  hire  him 
to  the  mortgagor  or  to  any  one  else.  He  had  been  in  the  pos- 
session of  the  mortgagee  long  enough  to  apprise  all  parties  of 
the  change  of  ownership.  The  whole  transaction  bears  none  of 
the  indicia  of  a  fraud  in  law  or  in  fact.  We  cannot  distinguish 
the  case  from  that  of  Brown  v.  Riley ,  22  111.  45.  In  principle 
it  is  the  same,  and  must  be  decided  in  the  same  way. 

The  judgment  is  reversed,  and  the  cause  remanded. 

JudgTuent  reversed. 


John  C^jabtree 

V, 

William  Hagetstbaugh. 

[grig.  ED.,  PAGE  233.] 

1.  Impeaching  wmrESS  —  acquaintance  with  general  repvtation.  Whers 
a  witness  called  to  impeach  another  states  that  he  is  acquainted  with  the 
witness  sought  to  be  impeached,  it  is  error  to  refuse  to  allow  him  to  answer 
the  question,  if  he  is  acquainted  with  the  general  reputation  of  the  witness 
for  truth  and  veracity  among  his  neighbors  and  those  with  whom  he  asso- 
ciates. It  is  not  essential  the  impeaching  witness  should  first  say  he  has 
heard  a  majority  of  his  neighbors  speak  of  his  character  for  truth  and 
veracity.  The  question  is  proper,  and  if  the  witness  states  that  he  is  so 
acquainted,  and  that  the  reputation  is  bad,  then  the  other  i)arty  may  inquire 
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into  the  extent  of  the  impeaching  witness'  information  and  means  of  knowl- 
edge, on  cross-examination. 

2.  Same  —  testifying  falsely.  If  a  witness  testifies  willfully  false  to  any 
material  fact,  and  there  is  no  circumstance  in  the  case  tending  to  corroborate 
hie  evidence,  the  jury  will  have  the  right  to  reject  all  his  testimony  as  un- 
worthy of  credit,  but  they  should  not  reject  such  portions  as  may  be  cor- 
roborated by  other  unobjectionable  evidence. 

3.  Same  —  contradictory  statements.  If  a  witness  contradicts  himself  in 
a  material  part  of  his  evidence,  and  does  so  willfully  for  the  purpose  of  con- 
cealing the  truth,  he  will  be  unworthy  of  belief,  except  so  far  only  as  he 
ie  supported  by  other  evidence  in  the  case.  But  a  contradiction  through 
iiiadvertence,  or  in  respect  to  a  matter  not  material  to  the  issue,  will  not 
have  this  effect. 

4.  Action  —  right  to  sue  for  partial  breach.  An  action  will  lie  for  a 
breach  of  a  part  of  a  contract,  although  other  things  remain  to  be  done, 
unless  they  are  in  their  nature  incapable  of  separation,  without  waiting  for 
the  expiration  of  the  time  for  its  entire  performance. 

5.  Thus,  where  the  defendant  leased  a  pasture  to  the  plaintiff  for  a  given 
time,  and  agreed  to  fence  the  same  by  a  certain  time,  this  was  held  to  be 
independent  of  the  other  parts  of  the  agreement,  upon  which  the  plaintiff 
might  maintain  an  action  for  non-performance,  without  waiting  until  the 
time  for  the  performance  of  the  last  act  specified. 

6.  Measure  of  damages— /or por^io^  breach,  in  suit  before  time  for  entire 
performance.  If  suit  is  brought  for  the  breach  of  a  portion  of  a  contract 
before  the  time  fixed  for  its  entire  performance,  the  damages  will  be  limited 
t<>  those  actually  sustained  at  the  time  of  bringing  suit,  and  such  recovery 
will  be  a  bar  to  any/ further  recovery  for  such  breach. 

7.  Contract  —  to  furnish  water  for  cattle,  construed.  A  contract  must 
receive  a  reasonable  interpretation  according  to  the  intention  of  the  parties, 
as,  if  a  party  leases  a  lot  for  the  pasture  of  cattle,  and  agrees  to  furnish 
snflScient  water  for  the  cattle,  it  will  be  held  to  mean  water  for  as  many 
cattle  as  the  pasture  will  reasonably  support. 

Appeal  from  the  Circuit  Court  of  Edgar  county. 

This  was  an  action  of  assumpsit,  by  John  Crabtree  against 
"William  Hagenbangh,  to  recover  damages  for  the  breach  of  a 
contract. 

The  plaintiff's  declaration  contained  nine  special  counts, 
besides  the  common  counts. 

The  substance  of  the  special  counts  were,  that  about  May  1, 
1856,  the  plaintiff  rented  of  the  defendant  a  pasture  containing 
about  600  acres,  some  of  the  counts  alleging  from  about  the 
middle  of  May,  1856,  to  January,  1857,  and  others  from  about 
the  15th  of  May,  1856,  to  February  1,  1857,  for  the  use  of  the 
plaintiff's  cattle,  for  the  price  of  $500,  paid  in  advance  ;  that 
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by  the  terms  of  the  contract  for  leasing,  the  defendant  agreed  to 
fnmish  sufficient  water  for  the  plaintiffs  cattle,  and  that,  as  the  • 
pasture  was  fenced  only  on  three  sides,  the  defendant  agreed  to 
allow  no  other  stock  except  his  own  to  run  upon  the  pasture, 
and  agreed  to  herd  the  plaintiffs  cattle  until  the  fence  was 
completed,  which  the  defendant  agreed  to  build  by  June  1, 
1856 ;  that  the  plaintiff  put  into  the  pasture  three  hundred 
head  of  cattle  ;  that  the  defendant  wholly  failed  to  furnish  suf-' 
ficient  water,  whereby  the  cattle  became  shrunken  and  greatly 
deteriorated  in  value ;  that  he  permitted  other  stock  than  his 
own  in  the  pasture,  and  did  not  herd  the  plaintiff's  cattle  or 
build  the  fence,  by  the  1st  of  June,  1856,  but  permitted  eighty 
head  of  plaintiff's  cattle  to  wander  off  and  become  lost  to  the 
plaintiff.     The  damages  claimed  were  $3,000. 

The  contract  of  leasing  the  pasture  was  proved,  and  the  plaia- 
tiff  also  proved  the  other  parts  of  the  contract,  but  in  respect  to 
the  fencing  and  furnishing  of  water,  the  evidence  was  conflict- 
ing and  contradictory. 

On  the  trial  the  plaintiff  called  John  Arthur  as  a  witness  to 
impeach  one  of  defendant's  witnesses,  and  proved  by  him  that 
he  knew  the  witness  and  had  known  him  for  about  thirty  years. 
Plaintiff's  coimsel  then  asked  him  if  he  was  acquainted  with 
his  general  reputation  ^f or  truth  and  veracity  among  his  neigh- 
bors and  those  with  whom  he  associated.  But  the  court 
refused  to  allow  the  witness  to  answer,  and  explained,  that  he 
must  first  state  that  he  had  heard  a  majority  of  all  his  neigh-, 
bors  and  those  with  whom  he  associated,  speak  of  his  character 
for  truth  and  veracity,  to  which  ruling  the  plaintiff  excepted. 
The  plaintiff  offered  to  put  the  same  question  to  the  witnesses 
Crawtbrd  and  Elliott,  without  the  explanation  of  the  court, 
which  the  court  refused  to  permit,  unless  the  explanatiSn  was 
first  given,  to  which  the  plaintiff  also  excepted. 

The  jury  found  for  the  defendant.  The  plaintiff  moved  the 
court  for  a  new  trial,  which  was  overruled,  and  judgment  ren- 
dered on  the  verdict. 

Mr.  Amos  Geeen,  for  the  appellant. 

Mr.  C.  H.  Constable,  and  Mr.  John  P.  Usher,  for  the- 
appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Conrt : 

On  the  trial  below,  witnesses  were  asked,  "if  they  were 
acquainted  with  the  general  reputation  of  Albin  for  truth  and 
,  veracity  among  his  neighbors,  and  those  with  whom  he  asso- 
ciated." The  impeaching  witnesses  had  stated  that  they  were 
acquainted  with  witness  Albin,  before  this  question  was  pro- 
pounded. The  court  refused  to  permit  the  witnesses  to  answer 
the  question,  unless  they  first  stated  that  they  had  heard  a 
majority  of  all  his  neighbors  speak  of  his  character  for  truth 
and  veracity.  The  question,  as  asked,  conforms  to  the  rule 
laid  down  by  writers  on  evidence,  and  is  free  from  all  objection. 
It  is  also  the  rule  adopted  by  this  court.  Fry  v.  The  Bank  of 
Elinois,  11  111.  367  ;  CraUree  v.  Kile,  21  ib.  180.  The  court 
below  erred  in  not  permitting  the  witnesses  to  answer  the  ques- 
tion. Had  they  answered  in  the  affirmative,  then  the  question 
might  have  been  asked,  whether  that  reputation  was  good  or 
bad,  and  when  answered,  whether,  judging  from  that  reputa- 
tion, they  could  believe  the  witness  they  were  called  to  impeach, 
under  oath.  It  would  then  be  for  the  opposite  party,  by  cross- 
examination,  to  ascertain  the  extent  of  the  information  of  the 
impeaching  witnesses,  and  their  means  of  knowledge. 

The  next  question  is,  whether  the  plaintiff  had  the  right  to 
institute  his  suit,  when  a  breach  of  contract  had  occurred,  or 
whether  he  was  bound  to  wait  until  the  expiration  of  the  time 
limited  for  its  entire  performance.  The  doctrine  is  weU  settled 
that  when  a  breach  of  contract  has  occurred,  an  action  accrues. 
After  a  breach,  the  other  party  may  abandon  the  contract,  and 
sustain  an  action  for  compensation  in  damages,  or  he  may,  if 
he  choose,  waive  the  breach,  and  insist  upon  the  fulfiUment  of 
its  other  parts.  When  the  party 'has  a  specified  time  within 
which  to  perform  an  act,  the  other  party  of  course  has  no  right 
to  recover  until  after  the  time  has  expired.  After  the  time  has 
elapsed  and  the  act  has  not  been  done,  he  may  sue  and  recover 
for  a  non-performance,  notwithstanding  other  things  by  the 
terms  of  the  agreement  remain  to  be  performed,  unless  they  in 
their  nature  are  incapable  of  separation. 

In  this  case  defendant  in  error,  it  appears,  leased  a  pasture  to 
plaintiff  in  error,  and  agreed  to  fence  it  by  the  first  of  the  fol: 
28— 25th  III. 
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lowing  June.  If  he  failed  within  that  time,  to  fence  the  pas- 
ture according  to  his  agreement,  he  undoubtedly  became  liable 
for  all  damages  resulting  to  the  plaintiff,  by  such  breach  of  the 
contract.  The  agreement  to  perform  this  part  of  the  contract, 
was  an  act  which  seems  to  have  been  independent  of  other  por- 
tions of  the  agreement.  The  fencing  of  the  pasture  was  a  com- 
plete act  of  itseK.  It  was  not  an  inseparable  part  of  another 
act.  And  no  necessity  is  perceived  why  he  should  be  required 
to  wait,  until  the  time  for  the  performance  of  the  last  act  speci- 
fied in  the  agreement,  had  elapsed.  If,  however,  he  should 
recover  for  the  breach  of  this  portion  of  the  agreement  before 
the  end  of  the  time,  his  recovery  would  be  limited  to  the  dam- 
ages sustained  at  the  time  of  instituting  his  suit,  and  it  would 
constitute  a  bar  to  any  further  recovery  for  a  breach  of  this 
part  of  tlie  agi'eement. 

Tlie  same  may  be  said  of  the  agreement  to  furnish  sufficient 
water  for  the  cattle,  that  should  be  put  into  the  inclosure.  It 
is  liowever  insisted  that  this  part  of  the  contract  is  too  indefi- 
nite to  authorize  a  recovery.  This,  like  all  other  agreements, 
must  receive  a  reasonable  interpretation,  according  to  the  in- 
tention of  the  parties,  at  the  time  of  executing  it,  if  that  inten- 
tion can  be  ascertained  fi'om  the  language  they  have  employed 
for  that  purpose.  It  does  not  appear  that  any  definite  number 
of  cattle  were  agreed  upon  or  spoken  of  by  the  parties,  at  the 
time  the  agreement  was  made,  for  which  defendant  was  to  sup- 
ply water,  or  that  were  to  be  placed  upon  the  pasture.  But  as 
the  inclosure  was  leased  for  the  purpose  of  pasturing  cattle,  the 
presumption  is  that  each  party  imderstood  that  a  greater  num- 
ber would  not  be  placed  upon  it,  than  it  would  reasonably  sup- 
port, and  that  the  defendant  was  only  to  supply  water  sufficient 
for  that  niimber.  The  presumption  is,  that  neither  party  ex- 
pected the  pasture  to  be  surcharged,  or  that  defendant  would 
have  the  right  to  refuse  to  furnish  water  for  a  smaller  number 
tlian  the  pasture  would  reasonably  sustain.  And  if  plaintiff 
placed  upon  it  a  larger  number,  it  would  give  him  no  right  to 
require  defendant  to  supply  a  greater  quantity  of  water,  nor 
would  it  release  him  from  furnishing  the  necessary  supply  for 
a  reasonable  and  proper  number,  for  the  support  of  which  the 
pasture  was  adequate.     If  defendant  failed  to  perform  this  part 
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of  his  agreement,  he  must  be  held  liable  for  all  proximate 
damages  resulting  from  its  breach. 

The  sixth  instruction  announced  as  a  rule,  that  if  the  witness 
testified  willfully  false,  as  to  any  fact,  the  jury  should  alto- 
gether reject  his  evidence.  This  instruction  as  given,  is  too 
broad.  If  he  had  so  testified,  to  a  material  fact,  and  there  were 
no  circumstance  in  the  case  tending  to  corroborate  his  evidence, 
then  the  jury  would  have  the  right  to  reject  all  of  his  evidence 
as  unworthy  of  credit,  but  they  should  not  reject  such  portions 
as  might  be  corroborated  by  other  unobjectionable  evidence  in 
the  cause.  They  are  the  judges  of  the  weight  to  be  given  to 
such  evidence,  and  it  is  their  duty  to  determine  whether  it  is 
supported  by  other  testimony,  and  if  so,  to  adopt  and  give  it 
such  weight  as  it  deserves,  otherwise  to  reject  it.  The  same 
instruction  is  too  broad  in  directing  the  jury  that  they  should 
reject  the  evidence  of  a  witness  who  makes  contradictory  state- 
ments on  the  stand.  When  the  witness  contradicts  himself  in 
a  material  part  of  his  evidence,  and  should  do  so  willfully  and 
for  the  purpose  of  concealing  the  truth,  he  would  be  unworthy 
of  belief,  except  so  far  only  as  he  might  be  supported  by  other 
evidence  in  the  case.  But  if  a  contradiction  should  occur 
through  inadvertence,  or  in  reference  to  some  matter  imma- 
terial to  the  issue,  such  a  contradiction  should  not  of  itself 
render  his  evidence  unworthy  of  credit. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 

is  remanded. 

Judgment  reversed. 


The  Great  Western  Railroad  Compajst  of  1859 

V. 

Jesse  W.  Hanks. 

[grig,  kd.,  page  241.] 

■J.  Evidence  —  whether  negatwe  or  positive.  Where  one  witness  swears 
that  an  ag'ent  of  a  railway  company  purcliased  wood  for  the  company,  and 
the  agent  swears  that  he  did  not  purchase  it,  there  is  no  negative  testimony 
by  either  witness.  The  testimony  of  the  witness  that  he  did  not  make  the 
purchase  is  as  much  positive  evidence  as  if  he  had  testified  he  did. 

2    SAAf  K  —  instruction  as  to  weight  of.    If  one  witness  swears  that  a  party 
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made  a  purchase  and  the  party  swears  he  did  not,  an  instruction  that 
affirmative  testimony  is  of  greater  weight  than  negative  is  erroneous,  as 
being  calculated  to  mislead,  and  as  giving  the  jury  to  understand  there  was 
negative  testimony  wUeu  there  was  not. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county. 

This  was  an  action  of  assumpsit,  brought  by  the  appellee 
against  the  appellant,  for  goods  bargained  and  sold,  and  goods 
sold  and  delivered. 

The  record  shows  that  on  the  trial  the  plaintiff  proved  that 
one  Mason,  an  agent  of  the  defendant,  purchased  of  the  plaintiff 
a  lot  of  wood  to  be  hauled  and  stacked  by  the  side  of  defendant's 
road  near  a  switch.  Mason,  when  called  as  a  witness  for  the 
defendant,  testiiied  that  he  did  not  make  the  purchase,  but  that 
plaintiff  wanted  to  sell  him  the  wood,  and  that  he  refused  to 
buy,  but  told  the  plaintiff  he  might  haul  and  stack  the  wood  at 
the  place  named,  and  when  the  defendant  was  able,  and  wanted 
the  wood,  he  would  take  it  and  pay  for  it,  and  that,  after  it  was 
hauled  and  stacked,  plaintiff  wanted  him  to  measure  and  receive 
it,  which  he  refused,  fearing  it  might  get  burned  before  the 
defendant  would  want  it.  The  proof  also  showed  that  part  of 
the  wood  had  been  burned,  and  that  the  balance  of  it  was  still 
on  the  ground  where  it  was  stacked. 

The  court  thereupon  gave  the  following  instruction  to  the 
jury,  to  which  the  defendant  excepted : 

"  The  court  instructs  the  jury  that  if  they  believe,  from  the 
evidence,  that  plaintiff  made  a  contract  with  Mason,  the  agent 
of  defendant,  by  which  plaintiff  was  to  deliver  to  the  defendant 
a  quantity  of  wood  on  their  road  at  the  price  of  $2.50  a  cord,  to 
be  paid  when  defendant  should  be  able  to  pay  therefor ;  and  if 
they  further  believe,  from  the  evidence,  that  the  plaintiff,  in 
conformity  with  that  contract,  delivered  the  wood  on  the  road 
of  defendant,  and  that  said  road  has  since  been  able  to  pay  for 
the  wood,  then  the  plaintiff'  would  be  entitled  to  recover,  and 
the  jury  should  so  find. 

"  If  the  jury  believe  there  is  an  apparent  discrepancy  in  the 
evidence,  it  is  their  duty  to  reconcile  it  if  they  can,  but  if  they 
cannot,  then  they  will  give  positive  and  affirmative  evidence 
greater  weight  than  negative  evidence." 

The  jury  found  for  the  plaintiff  the  value  of  the  wood,  upon 
which  the  court  rendered  judgment. 
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Mr.  S.  T.  Logan,  and  Mr.  A.  J.  Gallagher,  for  the  plaintiff 
in  error. 

Messrs.  Tupper  &  Nelson,  for  the  defendant  in  error, 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 

As  applied  to  the  testimony  in  this  cause,  the  second  instruc- 
tion was  calculated  to  mislead  the  jury,  and  was  erroneous.  It 
was  this :  "  If  the  jury  believe  there  is  an  apparent  discrepancy 
in  the  evidence,  it  is  their  duty  to  reconcile  it  if  they  can,  but 
if  they  cannot,  then  they  will  give  positive  and  afltirmative 
evidence  greater  weight  than  negative  evidence." 

This  instruction  could  only  be  applied  to  the  testimony  of  E. 
D.  Walton  and  L.  M.  Mason,  who  do  substantially  contradict 
each  other — Walton  swearing  that  Mason  did  purchase  the 
wood  for  the  railroad  company,  and  Mason  swearing  that  he  did 
not  purchase  the  wood.  Kow  here  is  no  negative  testimony  by 
either  witness.  Mason's  testimony  that  he  did  not  purchase 
the  wood,  is  as  much  positive  testimony  as  it  would  have  been 
had  he  sworn  that  he  had  purchased  the  wood.  This  instruo- 
tion  gave  the  jury  to  understand  that  there  was  negative  testi- 
mony in  the  case,  to  which  they  were  not  to  give  the  weight  of 
positive  testimony,  and  those  but  superficially  acquainted  with 
the  meaning  of  the  terms  positive  and  negative  testimony,  would 
of  course  conclude  that  the  liestimony  of  the  witness  who  swore 
that  a  purchase  was  not  made,  was  the  negative  testimony. 

With  the  first  instruction  we  see  no  cause  of  complaint. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgnwrit  r&oersed. 


The  ^tna  Insiteanoe  Compaist 

V. 

The  Alton  City  Baitk. 

[OBIO.  BD.,  PAGE  243.] 

1.  Banks — liabUity  for  loss  of  hills  received  for  collection.  Where  a  bank 
receives  a  bill  or  note  for  collection  against  a  drawee  or  maker,  resident  at 
the  place  of  the  bank,  or  where  the  bank  undertakes  for  its  collection  by 
its  own  officers,  it  will  be  liable  for  any  loss  that  may  result  from  neglect. 

2.  But  where  a  bank  receives  a  bill  to  be  transmitted  to  another  place  foi 
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oollection,  ii  it  sends  the  same  in  due  season  to  a  competent  and  reliable 
agent  or  correspondent,  with  proper  instructions,  it  has  fully  discharged  its 
duty,  and  incurs  no  liability  for  any  loss  growing  out  of  the  negligence  of 
its  correspondent  in  demanding  payment  or  making  protest. 

Wkit  of  Eeege  to  the  Alton  City  Court. 

This  was  an  action  of  assumpsit  by  the  JEtna  Insurance 
Company  against  the  Alton  City  Bank. 

The  plaintiffs  declaration  alleges,  in  substance,  that  on  April 
15, 1858,  at  Omaha  City,  Nebraska,  one  William  Young  Brown 
drew  his  certain  bill  of  exchange  of  that  date  upon  the  Citi- 
zens' Savings  Institution,  of  the  city  of  St.  Louis,  Mo.,  for  $550, 
payable  ten  days  after  sight,  to  the  order  of  Lyman  Richard- 
son ;  that  before  the  bill  became  due,  said  Richardson  indorsed 
the  same  to  O.  L.  Richardson,  and  he  to  Q-eorge  L.  Miller,  and 
he  to  J.  B.  Bennett,  and  he  to  the  plaintiff;  that  the  plaintiff 
indorsed  and  delivered  the  same  to  the  defendant  for  collection 
on  behalf  of  the  plaintiff ;  that,  in  consideration  of  the  plaintiff 
having  indorsed  and  deposited  the  same  as  aforesaid,  the  defend- 
ant undertook  and  promised  the  plaintiff  to  present  the  same 
for  acceptance,  and  to  demand  payment  of  the  same,  and  if  not 
accepted,  to  cause  the  same  to  be  protested,  and  notice  thereof 
to  be  given  to  the  drawer  and  indorsers ;  that  afterwards,  on 
February  29,  1858,  the  bill  was  presented  to  the  Citizens'  Sav- 
ings Institution  for  acceptance,  wliich  was  refused,  and  that  said 
bill  was  not  protested,  and  notice  was  not  given  to  the  drawer 
and  indorsers  of  its  non-acceptance,  whereby  the  plaintiff  lost . 
the  amount  of  said  bill,  etc. 

The  defendant  intei-posed  the  general  issue,  and  the  cause 
was  submitted  to  the  com-t  for  trial,  by  consent,  without  a  jury. 

The  following  statement  of  facts  was  agreed  to  by  the  par- 
ties :  That  the  bill  was  drawn  and  indorsed  as  stated  in  the 
declaration ;  that  on  or  about  the  27th  day  of  April,  1858,  the 
plaintiff  indorsed  and  delivered  the  same  to  the  defendant  for 
collection  in  the  usual  course  of  business ;  that  on  the  same  dayj 
the  defendant,  by  its  cashier,  indorsed  and  transmitted  the  same 
for  collection  to  L.  A.  Benoist  &  Co.,  bankers,  of  the  city  of 
St.  Louis,  Mo.,  the  proceeds,  when  collected,  to  be  placed  to 
the  credit  of  the  defendant ;  that  the  Citizens'  Savings  Insti- 
tution does  its  business  in  the  said  city  of  St.  Louis ;  that  on 
April  29,  1858,  L.  A.  Benoist  &  Co.  presented  the  bill  to  the 
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Citizens'  Savings  Institution  for  acceptance,  which  was  then 
refused,  and  that  the  bill  was  not  then  protested  for  such  non- 
acceptance,  nor  was  notice  thereof  given  to  the  drawer  or  any 
of  the  indorsers ;  that  subsequently,  on  May  12,  1858,  the  bill 
was  again  presented  for  payment,  when,  at  the  request  of 
Benoist  &  Co.,  the  bill  was  protested  for  non-payment,  and 
notice  thereof  given  to  the  drawer  and  the  indorsers ;  that  L. 
A.  Benoist  &  Co.  are  responsible  bankers  in  the  city  of  St. 
Louis,  where  the  drawer  of  the  bill  does  its  business ;  that  the 
biU  was  indorsed  by  the  defendant  to  said  Benoist  &  Co.  in  the 
usual  and  customary  manner  of  doing  such  business ;  that  where 
bills  or  notes  are  deposited  with  a  bank  for  collection,  if  the 
drawee  or  payer  resides  at  a  different  place,  it  is  customary  to 
transmit  the  same  for  collection  to  some  responsible  corre- 
spondent in  the  place  where  the  drawee  or  payer  resides,  and  it 
is  the  custom  for  such  correspondent  to  see  that  the  same  is 
properly  protested,  and  due  notice  given  for  both  non-accept- 
ance and  non-payment. 

The  plaintiff  also  introduced  in  evidence  a  certified  copy  of 
the  record  of  a  suit,  and  proceedings  therein  had  and  deter- 
mined in  the  district  court  of  the  Territory  of  I^ebraska,  upon 
said  bill  of  exchange,  wherein  the  .^tna  Insurance  Company 
was  plaintiff,  and  the  said  William  Toxmg  Brown  was  defend- 
ant, wherein  judgment  was  rendered  in  favor  of  the  defendant 
in  that  suit,  and  against  the  plaintiff,  for  costs. 

This  was  aU  the  evidence  in  the  case.  The  court  rendered 
judgment  in  favor  of  the  defendant,  to  which  the  plaintiff 
excepted. 

Mr.  H.  L.  Bakbe,  for  the  plaintiff  in  error. 

Mr.  Levi  Davis,  for  the  defendant  in  error. 

Mr.  Jtjstiob  Walkee  delivered  the  opinion  of  the  Court : 
In  this  case  it  is  agreed  that  defendant  received  the  bill  in 
controvert,  for  collection  in  the  usual  and  regular  course  of 
banking  business.  It  is  further  agreed,  that  when  a  bank  so 
receives  a  bill  or  note,  on  a  drawee  or  maker  residing  at  a  place 
different  from  that  of  the  bank,  it  is  nsnal  and  customary  for 
the  bank  to  transmit  the  same,  to  a  responsible  correspondent, 
at  the  place  of  the  residence  of  the  drawee  or  maker,  for  colleo- 
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tion.  That  in  this  case,  the  defendant  did  so  transmit  it  to 
their  correspondents,  who  were  responsible  bankers  at  the  resi- 
dence of  the  drawees.  That  they  presented  the  bill  to  the 
drawees  for  acceptance,  on  the  29th  of  April,  1858,  which  was 
refused,  but  they  failed  and  neglected  to  have  it  protested  for 
non-acceptance.  Subsequently,  however,  on  the  12th  of  May 
following,  it  was  presented  for  payment,  which  was  likewise 
refused,  when  it  was  protested  for  non-payment.  Upon  this 
agreed  state  of  facts,  the  comi;  below  rendered  judgment  in 
favor  of  the  defendant,  and  the  plaintiff  prosecutes  this  writ  of 
error  to  reverse  that  judgment. 

This  presents  the  question,  whether  the  bank  receiving  sucb 
paper  for  collection,  is  bound  for  the  acts  of  their  correspond 
ents,  and  are  responsible  for  their  negligence.  Or  whether 
their  undertaking  requires  any  thing  more  than  that  they  should 
use  reasonable  care  and  prudence  in  the  selection  of  a  responsi- 
ble correspondent,  to  whom  it  shall  be  intrusted.  That  a  bank 
receiving  such  paper  for  that  purpose,  in  the  usual  course  of 
business,  is  bound  to  use  ordhiary  and  reasonable  care,  in  select- 
ing an  agent  competent  and  responsible,  there  is  no  doubt.  And 
a  want  of  such  precaution  would  clearly  render  them  Kable  for 
consequent  loss.  It  does  not  appear  that  there  was  any  agree- 
ment on  the  part  of  the  bank  to  become  liable  at  aU  events,  for 
any  loss  that  might  occur  from  the  acts  of  their  correspondents, 
and  the  law  has  imposed  no  such  liability. 

Upon  an  examination  of  the  adjudged  cases,  it  will  be  found 
that  entire  harmony  upon  this  question  does  not  prevail.  In 
the  case  of  The  Mechanics^  Bank  v.  JEat^,  4  Rawle,  384,  it  was 
held  that  a  bank  in  which  bills  had  been  deposited,  having  only 
received  them  for  transmission  to  their  agents  for  collection,  at 
the  place  of  the  residence  of  the  drawees,  with  the  instructions 
of  the  depositors,  was  not  liable  for  the  failure  of  the  bank  to 
whom  the  bills  were  transmitted,  to  collect  the  money.  In  that 
case  the  court  refers  to  the  cases  of  La/wrance  v.  Stonington 
Bank,  6  Conn.  528,  and  The  Bank  of  Washvngton  v.  Triplett 
and  Neal,  1  Peters,  25,  and  Jackson  v.  The  Union  Banky  6 
Harris  and  Johns.  148,  as  sustaining  the  rule  announced. 

Again,  in  the  case  of  The  Bank  of  New  Orlea/tis  v.  Smith,  3 
Hill  (N.  T.)  560,  the  court  held  that  when  a  bill  is  left  with  a 
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bank  for  collection,  and  they  transmit  it  in  due  season  to  a 
competent  agent  at  the  place  of  the  residence  of  the  drawee 
with  the  necessaiy  directions,  that  they  thereby  fully  discharge 
their  duty  and  incur  no  further  liability.  In  support  of  the  rule 
the  court  refers  to  the  cases  of  ^ast  Haddon  Bank  v.  Scovil,  12 
Conn.  304,  and  Fdbans  v.  The  Mercantile  JBanJc,  23  Pick.  330. 
The  court  also  refer  to  and  approve  of  the  case  of  Allen  v. 
Mer-chcmts'  Bank  of  If.  Y.,  15  Wend.  482,  where  the  same 
doctrine  is  announced.  And  we  find  on  an  examination  of 
these  cases,  they  fully  sustain  the  rule  announced  by  this 
case. 

It  is  true  that  the  case  of  Allen  v.  The  Merchants'  Bank,  22 
Wend.  215,  decided  by  the  Court  of  Errors,  announces  a  differ- 
ent rule,  and  reverses  the  decision  of  the  Supreme  Court.  In 
that  case  the  decision  was  by  a  divided  court,  the  chancellor 
dehvering  a  dissenting  opinion.  This  last  case  extends  the  rule, 
80  that  a  bank  receiving  commercial  paper  for  collection  is  liable 
for  loss  resulting  from  neglect,  to  banks  receiving  such  paper 
for  transmission,  where  loss  occurs  by  neglect  of  the  agent  to 
whom  it  is  transmitted,  and  makes  no  distinction  in  the  two 
classes  of  cases.  Where  a  bank  receives  a  bill  or  note  for  col- 
lection against  a  drawee  or  maker,  resident  at  the  place  of  the 
bank,  or  where  the  bank  undertakes  for  its  collection  by  their 
own  officers,  there  can  be  no  doubt  that  it  would  be  hable  for 
any  loss  that  might  result  from  neglect.  But  when  received  for 
transmission,  it  has  fuUy  discharged  its  duty  by  sending  the 
instrument  in  due  season  to  a  competent  reliable  agent,  with 
proper  instructions  for  its  collection.  This  is  manifestly  the 
rule  clearly  announced  in  a  large  majority  of  the  adjudged  cases. 
And  whatever  might  be  our  impressions  if  the  case  were  one  of 
first  impression,  we  regard  the  rule  too  well  and  firmly  estab- 
lished to  feel  ourselves  at  liberty  to  disturb  it. 

In  this  case  it  appears  that  the  defendants  received  the  bill  in 
controversy  for  transmission  for  collection,  and  in  due  season 
forwarded  it  to  their  correspondents  at  the  residence  of  the 
drawecb.  That  they  were  competent  and  reliable,  and  that 
defendants  in  no  way  contributed  to  any  loss  that  may  have 
occurred.  If,  then,  any  liabUity  has  been  incurred  to  the  plain- 
tiffs, it  is  by  the  St.  Louis  house,  who  became  their  agents,  and 
29— 25th  III. 
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not  by  the  defendants.     The  judgment  of  the  court  below  miustr 
therefore  be  affirmed. 

Judgment  affirmed. 


Lansing 

V. 

Hunter. 

[ORie.   BD.,  PAGE  247.] 


Bond  Cottnty  Cotjbt — jurisdiction.  The  act  of  the  legislature  eir- 
tending  the  jurisdiction  of  the  County  Court  of  Bond  county,  is  expieaaly 
authorized  by  article  5,  section  8  of  the  constitution. 

Appeal  from  the  County  Court  of  Bond  county. 

This  was  an  action,  by  the  appellee  against  the  appellant,  upon 
a  promissory  note.  The  defendant  below  pleaded  that  the 
amount  claimed  was  beyond  the  jurisdiction  of  the  court,  being 
for  $800.  The  court  found  the  issue  for  the  plaintiff,  and  rrai- 
dered  judgment  in  his  favor  for  $708.23. 

Mr.  Milton  Hay,  for  the  appellant. 

Mr.  S.  P.  Moore,  for  the  appellee. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court ; 

The  only  question  in  this  case  is  one  of  jurisdiction  in  the 
court  below,  and  we  do  not  see  how  we  can  profitably  say  more 
than  that  the  legislature  has  expressly  conferred  the  jurisdiction 
upon  the  court  under  an  express  provision  of  the  constitution 
authorizing  them  to  do  so.     State  Const.,  art.  5,  see.  8.    The 

judgment  is  affirmed. 

Jvdgm^ent  affi/rmed. 


John  Ceabtree 

V. 

James  B.  Ceawfoed. 

[OBIO.  ED.,  PAGE  248.] 

1.  Wakrautt  —  vMvovr  of  breach.    The  giving  of  a  promissory  note  for 
a  horse  pnrcliased  after  a  breach  of  warranty  has  occurred,  and  some  nine 
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months  after  the  purchase,  without  any  claim  of  damages,  is  a  waiver  of 
the  breach. 

2.  Same  —  breach  of,  wai/oedhy  new  arrangement.  If  a  party  buys  two 
horses  for  $500  on  a  credit,  one  of  them  being  lame  at  the  time,  but  war- 
ranted to  recover,  and  he  afterwards,  with  the  consent  of  the  vendor,  sells 
the  lame  one,  without  warranty,  for  $250,  the  purchaser  giving  his  note  to 
the  original  vendor  for  the  price,  and  the  first  purchaser  give.s  his  note  for 
$250,  the  price  of  the  other  horse,  the  latter  cannot,  when  sued  upon  the 
note,  set  up  in  defense  a  breach  of  warranty  as  to  the  lame  horse  sold  by  him. 

Appeal  from  the  Circuit  Court  of  Edgar  county. 

This  was  an  action  of  assumpsit,  by  James  B.  Crawford 
against  John  Crabtree,  upon  a  promissory  note  given  by  the 
defendant  for  $250  to  William  D.  Blackburn,  and  by  him 
assigned  to  the  plaintiff. 

A  jury  was  waived  and  the  cause  tried  by  the  court,  who 
found  the  issues  for  the  plaintiff,  and  rendered  judgment  for 
the  amount  due  on  the  note.  The  substance  of  the  facts  is 
stated  in  the  opinion  of  the  court. 

Mr.  Amos  Gkeen,  for  the  appellant. 

Mr.  John  Scholfield,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
It  appears  from  the  evidence  that  appellant,  on  the  22nd  of 
March,  1858,  purchased  of  Blackburn  two  horses,  for  the  sum 
of  five  hundred  doUars,  payable  in  lumber,  one-half  by  the  first 
of  June,  and  the  other  by  the  first  of  September  following. 
That  one  of  the  animals  was  lame  at  the  time,  and  that  Black- 
bum  warranted  it  to  recover.  That  appellant  received  the 
possession,  and  he  afterwards  let  Rankin  and  Wiley  have  the 
horse  which  had  been  warranted,  for  which  they,  with  the 
assent  of  appellant,  on  the  14th  day  of  December,  1858,  gave 
their  note  to  Blackburn  for  two  hundred  and  fifty  dollars,  and 
appellant  at  the  same  time  gave  the  note  sued  upon  for  the 
remainder  of  the  five  hundred  dollars.  By  this  arrangement 
appellant  was  released  from  all  liability  for  the  amount  for 
which  Rankin  and  Wiley  had  given  their  note.  There  was 
some  evidence  tending  to  show  that  the  horse  had  not  recovered 
from  this  lameness.  And  it  is  urged  as  a  defense,  that  there 
was  a  breach  of  warranty,  and  the  damages  claimed  to  have 
been  thus  sustained  are  sought  to  be  recouped  fi"om  this  note. 
The  record  fails  to  show  that  any  price  was  fixed  upon  each 
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of  the  horses,  or  whether  thej  were  regarded  as  of  equal  or  un- 
equal value.  But  from  the  subsequent  arrangement  of  the 
parties,  Rankin  and  Wiley  considered  the  horse  that  was  war- 
ranted as  being  worth  two  hundred  and  fifty  dollars,  because 
they  gave  that  price  for  the  animal.  And  it  must  be  true  that 
appellant  thought  the  other  animal  of  equal  value,  as  he  gave 
his  note  for  the  hke  sum.  And  it  does  not  appear  that  he  made 
any  objection  to  this  arrangement,  or  that  he  claimed  any  dam- 
ages or  deduction  from  the  pm'chase  money  on  account  of  a 
breach  of  the  warranty.  The  conclusion  is  almost  irresistible, 
after  having  the  horse  almost  nine  months,  and  then  selling 
him  to  others,  and  giving  his  note  after  that  period  of  time  had 
elapsed,  if  there  had  been  a  breach  of  the  warranty,  that  it 
would  have  been  claimed.  This  defense  looks  to  us  very  much 
like  an  afterthought,  and  without  any  merit.  K  the  breach 
had  then  occurred,  and  it  was  not  claimed  when  the  note  was 
given,  it  was  tliereby  waived.  If  it  did  not  occur  till  after  he 
had  sold  tlie  horse,  he  not  having  become  liable  on  a  warranty 
of  the  •property,  he  has  no  right  to  lU'ge  that  as  a  defense  to 
this  note.  The  entire  matter  seems  to  have  been  satisfactorily 
arranged  by  the  parties  at  the  time  the  note  was  given,  and  we 
are  unable  to  see  that  appellant  haa  sustained  any  damage,  even 
if  there  was  a  breach  of  warranty,  as  he  has  sold  the  horse,  and 
for  aught  that  appears,  for  all  or  even  more  than  he  gave  for 
him. 

We  are  unable  to  perceive  any  error  in  this  record  for  which 
this  judgment  should  be  reversed,  and  it  is  therefore  aflirmed. 

Judgment  affirmed. 


James  P.  Eeskikb 

V. 

Thomas  Davis. 

[OBIG.    KD.,  PAGE  251.] 

1.  OOKVKTAKCE  —  mistake  in  grantor" a  name  in  deed.  If  a  mistake  is 
made  in  the  middle  letter  of  a  grantor's  name  in  the  hody  of  the  deed,  or 
the  middle  letter  is  wholly  omitted,  yet  if  he  is  the  owner  of  the  land,  and 
is  the  party  intended  to  be  described  and  actually  executes  the  deed,  the 
tonveyance  will  be  good. 
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2.  Name  —  middle  letter.  In  law  the  middle  letter  of  a  person's  name 
is  not  regarded  as  any  part  of  the  name,  and  may  be  dropped  and  resumed 
or  changed  at  pleasure. 

3.  Coverture  — presumption  respecting.  In  the  absence  of  proof,  tlie 
law  does  not  presume  that  women  are  married.  The  presumption  of  cover- 
ture is  prospective  from  the  time  it  is  shown  to  exist,  and  not  retrospective . 

Writ  of  Eeeoe  to  the  Circuit  Court  of  Adams  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding.  ' 

This  was  an  action  of  ejectment,  brought  by  James  P.  Erskine, 
in  the  circuit  court  of  Brown  county,  against  Thomas  Davis,  for 
the  recovery  in  fee  simple  of  the  undivided  seventeen-eigh- 
teenths  of  the  N.  W.  8,  T.  1  S.,  E.  4  W.  in  Brown  county,  and 
taken  by  change  of  venue  to  the  circuit  court  of  Adams  county. 

The  cause,  by  consent  of  parties,  was  tried  by  the  court  with- 
out a  jury. 

On  the  trial  the  plaintiff  introduced  in  evidence  :  1.  A  patent 
from  the  United  States  for  the  whole  quarter  section  to  Thomas 
Johnson,  dated  Feb.  26,  1818.  2.  A  deed  from  Thomas  John- 
son to  Harriet  Gittings  for  the  same  quarter  of  land,  dated 
June  4,  1818.  3.  A  deed  from  Hai-riet  Gittings,  John^  S.  Git- 
tings and  Charlotte  E.  Gittings,  his  wife,  Thomas  E.  Gittings, 
and  Julia  E.  Gittings,  his  wife,  Lambert  Gittings,  James  C. 
Palmer  and  Juliet  Palmer,  his  wife,  Solomon  McMullen  and 
Maria  S.,  his  wife,  Luther  Lettig  and  Louisa  E.,  his  wife,  Rich- 
ard Croxall,  William  D.  Jamieson  and  Eleanor,  his  wife,  Hen- 
rietta E.  Croxall,  James  Gittings  and  Mary  E.,  his  wife,  Mar- 
garet S.  Gittings,  "William  R.  S.  Gittings  and  Martha  M.,  his 
wife,  to  the  plaintiff,  conveying  the  premises  in  dispute,  and 
dated  Nov.  28,  1854. 

The  plaintiff  then  proved  the  death  of  Harriet  Gittings  ;  that 
John  S.  Gittings,  Harriet  Gittings,  Lambert  Gittings,  Juliet 
Palmer,  wife  of  James  C.  Palmer,  Thomas  E.  Gittings,  Louisa 
E.  Lettig,  wife  of  Luther  Lettig,  and  Maria  S.  McMullen  were 
children  of  the  said  Harriet  Gittings;  that  Debora  Croxall, 
wife  of  Richard  Croxall,  was  another  daughter,  but  that  she  had 
died,  and  that  Eleanor  A.  Jamieson,  wife  of  W.  D.  Jamieson, 
and  Henrietta  E.  Croxall  were  her  only  children ;  that  James 
Gittings,  a  son  of  said  Harriet  Gittings,  died  leaving  James 
Gittings,  William  R.  S.  Gittings  and  Margaret  S.  Gittings,  his 
only  children  and  heirs ;  that  Charlotte  E.  Gittings  was  the 
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wife  of  John  S.  Gittings,  Julia  E.  Gittings  was  the  wife  of 
Thomas  E.  Gittings,  Marj  E.  Gittings  was  the  wife  of  James 
Gittings,  and  that  Martha  M.  Gittings  was  the  wife  of  William 
R.  S.  Gittings. 

The  plaintiff  'also  proved  that  Elizabeth  Gittings,  another 
daughter  of  the  said  Harriet  Gittings,  died  after  the  death  of 
her  mother,  leaving  no  issue ;  and  that  said  Harriet  Gittings 
left  no  other  children  or  descendants  except  three  children  of 
James  Gittings,  deceased,  who  was  a  son  of  Harriet  Gittings, 
two  of  whom  were  minors. 

The  court  found  the  issue  for  the  plaintiff  under  the  second 
count  of  the  declaration,  which  claims  the  undivided  eight- 
ninths  of  the  premises,  and  that  the  defendant  was  not  guUtj 
as  to  the  residue  of  the  undivided  seventeen-eighteenths 
claimed  in  the  first  count,  and  rendered  judgment  accordingly. 

Messrs.  Williams,  Grimshaw  &  Williams,  for  the  plaintiff 
in  error. 

Messrs.  Skinner,  Bennison  &  Marsh,  for  the  defendant  in 
error. 

Mr.  Cectef  Justice  Caton  delivered  the  opinion  of  the  Court : 
When  sifted  down  into  a  tangible  shape,  there  are  but  two 
questions,  as  we  apprehend,  in  this  record  requiring  our  con- 
sideration, although  we  shall  notice  one  other  in  conclusion. 
The  first  arises  upon  the  execution  of  the  deed  by  Margaret 
Gittings,  who  was  the  owner  of  one-sixth  of  one-ninth  of  the 
premises,  and  the  other  upon  the  execution  of  the  deed  by 
Henrietta  Croxall,  who  was  the  owner  of  one-haK  of  one-ninth 
of  the  premises. 

The  objection  to  the  execution  of  the  deed  by  Margaret,  is 
that  her  name  in  the  body  of  the  deed  is  written  Margaret  A. 
Gittings,  and  her  signature  to  the  deed  is  Margaret  S.  Gittings, 
which  is  the  real  name  of  the  party  who  owned  that  interest  in 
the  land,  and  who  designed  to  convey  that  interest  by  the  deed 
she  thus  executed.  If  this  was  a  mere  question  of  identity  of 
a  paper  described  in  a  pleading  which  had  misstated  the  mid- 
dle name,  and  which  could  have  but  one  correct  description,  it 
might  be  fatal  as  a  mis-description  of  the  paper.  This  is  a  very 
different  case.     The  middle  name  might  have  been  wholly  omit- 
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ted  in  the  body  of  the  deed,  or  in  the  signature,  and  the  con- 
veyance still  be  held  good,  if  the  party  actually  owning  the 
premises  and  intending  to  convey  them  was  intended  to  be 
described  in  the  deed,  and  she  actually  signed  it.  In  law  the 
middle  letter  of  a  name  is  no  part  of  the  name.  It  may  be 
dropped  and  resumed,  or  changed  at  pleasure,  and  the  only 
inquiry  is  one  of  substance  —  was  the  deed  in  fact  executed  by 
the  proper  party  ?  It  is  unnecessary  now  to  say  whether  this 
would  be  so  had  there  been  a  mis-description  of  the  christian  or 
surname,  as  Mary  instead  of  Margaret,  or  Smith  instead  of 
Gittings. 

The  next  objection  is,  that  there  should  have  been  affirmative 
proof  that  Henrietta  Croxall  was  sole  at  the  time  she  executed 
the  deed.  The  deed  was  executed  in  November,  1854.  In 
May,  1866,  the  deposition  of  Ridgley  was  taken.  He  gives  an 
account  of  all  of  the  descendants  and  heirs  of  Gittings,  from 
whom  the  grantors  in  this  deed  inherited  the  land.  Among 
others,  he  states  that  Deborah  Croxall  was  a  daughter  of  Har- 
riet Gittings,  and  that  she  died  leaving  two  children,  Eleanor 
A.  Jamieson,  wife  of  W.  D.  Jamieson,  and  Henrietta  E.  Crox- 
all. Nearly  two  years  after  the  execution  of  the  deed,  this 
witness,  who  was  a  relative  of  the  family  and  intimately  ac- 
quainted with  them  all,  speaks  of  Henrietta  by  her  maiden 
name,  while  he  speaks  of  her  sister  as  being  married  to  Mr. 
Jamieson.  Now  we  can  hardly  believe  that  had  Henrietta  at 
that  time  been  married  to  Dr.  Gibbs,  he  would  have  spoken  of 
her  by  her  maiden  name,  when  he  describes  her  sister  as  a  mar- 
ried woman,  and  by  her  husband's  name.  Against  this  preg- 
nant inference  arising  from  the  testimony  of  this  witness,  and 
against  the  legal  presumption  that  she  continued  single  till  she 
is  proved  to  have  been  married,  we  are  asked  to  presume  that 
she  was  a  married  woman  when  she  executed  the  deed  in  1854, 
because  Mr.  Peters,  whose  deposition  was  taken  in  1860,  spoke 
of  her  as  being  at  that  time  the  wife  of  Dr.  Gibbs.  The  pre- 
sumption of  coverture  is  prospective  from  the  time  when  co- 
verture is  shown  to  exist,  and  not  retrospective.  If  we  shall 
presume,  for  the  purpose  of  avoiding  the  deed  executed  by  her 
in  her  maiden  name,  that  she  was  married  six  years  before  we 
bave  any  evidence  that  she  was  married  at  all,  we  might,  with 
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the  same  propriety,  presame  that  she  had  been  married  sixteen 
years.     Such  is  not  the  law. 

But  much  more  than  this,  we  are  asked  to  presume  that 
Harriet  Gittings  must  have  been  a  married  woman  at  the  time 
she  executed  the  deed  in  her  maiden  name,  because  we  may 
reasonably  infer  from  the  testimony  that  she  had  for  a  long 
time  been  of  a  marriageable  age,  and  in  a  great  majority  of 
cases  we  know  that  women  do  get  married.  Perhaps  it  may 
be  unfortunate  that  it  is  so,  but,  as  we  understand  it,  the  law 
cannot  make  maiden  ladies  femtnes  covert  by  mere  presump- 
tion, and  without  their  consent.  "We  must  have  some  tangible 
evidence  that  they  have  actually  been  married  before  they  can 
claim  the  benefits  or  be  subjected  to  the  burthens  of  that  rela- 
tion, and  especially  before  strangers  shall  take  any  advantage 
on  the  assumption  that  they  are  married. 

"We  think  the  plaintiff  showed  title  to  seventeen-eighteenths 
of  the  land,  and  that  the  court  erred  in  giving  him  only  eight- 
ninths. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


George  N.  Titus  et  al.,  Trustees,  etc., 

V. 

James  Mabee  et  al. 

[OBIO.  BD.,  PAGE  357.] 

1.  Injunction  —  effect  of  motion  to  dissolve.  A  motion  to  dissolve  a  tem- 
porarj  injunction  for  want  of  equity  in  the  bill  perfonns  the  office  of  a. 
demurrer,  and  admits  the  truth  of  all  the  allegations  relied  upon  to  entitle 
the  complainant  to  an  injunction. 

2.  Appeal  —  when  it  lies  from  order  dissolving  injunction.  If  the  onlf 
relief  sought  by  a  bill  is  an  injunction,  an  order  dissolving  the  temporary 
injunction  is  final,  and  may  be  reviewed  on  appeal  or  writ  of  error.  If  other 
relief  is  sought,  the  rule  is  different. 

3.  Chattel  mortgage  —  on  after  acquired  property.  A  chattel  mort- 
gage or  deed  of  trust  of  chattels  does  not  create  a  lien  on  personal  property 
acquired  after  its  execution,  as  against  creditors  holding  executions  against 
the  mortgagor,  unless  the  mortgagee  takes  possession  before  the  liens  of 
ihe  executions  attach. 
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4.  Bbal  and  PKRSONAli  ESTATE.  An  iron  safe  and  an  iron  planing  millj 
•when  not  permanently  attached  to  the  realty,  are  personal  property.  Un 
less  the  planing  mill  is  so  connected  with  and  attached  to  the  realty  as  to 
indicate  that  it  is  designed  to  be  permanent,  or  its  removal  will  be  injorions 
to  the  freehold,  it  will  be  treated  as  personalty. 

5.  Same — freight  cars.  A  freight  car  is  realty  while  on  a  railroad,  or 
any  of  its  side  tracks,  turn-tables  or  premises,  for  use,  and,  like  timber, 
fruit  trees  and  buildings,  only  becomes  personalty  when  detached  from  the 
realty  by  the  owner.  The  plaintiff  in  execution,  or  officer,  cannot  dissever 
it,  and  thereby  change  its  character. 

6.  Pleading  —  how  construed.  The  rule  is,  that  a  pleading  is  to  be  con- 
strued most  strongly  against  the  pleader,  and  this  applies  to  a  bill  in 
chancery. 

Appeal  from  the  Alton  City  Court. 

This  was  a  bill  in  chancery,  filed  by  the  appellants  against 
the  appellees,  to  restrain  them  from  interfering  or  meddling 
with  certain  property,  levied  upon  by  the  defendant  Brown,  as 
sheriff,  imder  two  executions  in  favor  of  the  other  defendants, 
severally,  against  the  Chicago,  Alton  and  St.  Louis  Railroad 
Company. 

The  bill  gives  a  history  of  the  organization,  the  building  and 
the  financial  ajffairs  of  the  railroad  company  until  December  15, 
1856,  when  Joel  A.  Matteson  and  Elisha  C.  Litchfield  became 
the  purchasers  from  Fullerton,  Brown  &  Keating,  as  trustees 
for  certain  bondholders. 

The  bill  then  alleges  that  Matteson  and  Litchfield,  and  their 
associates,  were,  by  an  act  of  the  legislature,  incorporated  as  a 
company,  under  the  name  of  the  St.  Louis,  Alton  and  Chicago 
Railroad  Company ;  that  this  company,  on  April  6, 185Y,  issued 
$2,500,000  of  its  convertible  bonds,  secured  by  a  mortgage  to 
the  complainants,  as  trustees  of  the  holders  of  such  bonds,  upon 
all  the  property  of  the  road,  subject  to  the  Ken  of  certain  bonds 
before  issued ;  that  the  mortgage  contained  a  condition  that  if 
the  interest  on  the  bonds  it  was  given  to  secure  was  not  paid 
within  thirty  days  after  being  lawfully  demanded,  the  whole 
principal  and  interest  should  become  due;  that  $300,000  of 
bonds  were  issued  under  this  mortgage,  and  delivered  to  various 
persons  and  corporations;  that  the  interest  on  the  same  has 
been  due  since  July,  1858 ;  that  many  judgments  have  been 
recovered  against  the  company ;  that  a  sale  of  any  of  the  prop- 
erty of  the  company  would  be  very  injurious  to  the  interest  of 
30— 25th  III. 
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the  bondliolders  and  other  creditors ;  that  the  company  has  no 
means  of  papng  its  debts,  except  from  the  income  of  the  road, 
and  that  all  the  property  now  iu  possession  of  the  company  was 
in  its  possession  at  the  time  the  mortgage  was  given  to  com- 
plainants, or  was  acquired  afterwards,  to  be  paid  for  out  of  the 
earnings  of  the  road. 

It  was  further  alleged  that  defendant,  James  Mabee,  recov- 
ered a  judgment  against  the  company  for  $251.55  debt,  and 
costs;  that  Pitts,  the  other  defendant,  had  also  recovered  a 
judgment  against  the  company  for  $332.11,  and  costs;  that  the 
sheriff.  Brown,  under  executions  issued  upon  said  judgments, 
had  levied  upon  a  freight  car,  an  iron  safe  and  an  iron  planing 
machine,  which  he  had  advertised  for  sale.  The  bill  sought  to 
restrain  the  sale,  etc. 

The  court  below  dissolved  the  temporary  injunction  on 
motion,  and  the  complainants  appealed  from  that  order. 

Messrs,  Stuart  &,  Edwards,  for  the  appellants. 

Mr.  Lkvi  Davis,  for  tlie  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
This  was  a  bill  filed,  by  the  trustees. of  the  bondholders  of  the 
St.  Louis,  Alton  and  Chicago  Railroad,  against  Mabee,  Pitts 
and  Brown,  —  the  first  two,  judgment  creditors  of  the  road, 
and  the  last  the  sheriff  of  Madison  county.  The  object  of  the 
bill  was  to  enjoin  the  sheriff  from  selling  a  jfreight  car,  an  iron 
safe  and  an  iron  ];)laning  Tnachine,  to  satisfy  executions  which, 
had  been  issued  upon  their  judgments.  On  the  sixth  day  of 
April,  1857,  the  railroad,  with  its  lands,  track,  furniture,  equip- 
ments and  personal  property,  was  conveyed  to  complainants  in 
tnist,  to  secure  bondliolders  of  the  road  in  their  debts  and 
accruing  interest.  The  bill  alleges  that  the  property  levied 
upon,  under  the  executions,  is  the  same  that  was  held  by  the 
road,  and  embraced  in  tlie  deed  of  trust,  or  has  been  subse- 
quently accjuired,  and  is  essential  to  the  prosperity  of  the  road. 
The  court  below  dissolved  the  hijuuction,  from  which  decision 
the  complainants  appeal  to  this  court. 

It  is  first  urged  that  the  decree  of  the  court  below  is  not 
final,  and  is  therefore  not  the  subject  of  review  in  this  court. 
The  only  rcliof  sought  by  the  l>ill,  was  to  enjoin  the  sale  of  the 
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property  under  the  executions,  and  when  defendants  entered 
their  motion  to  dissolve  the  temporary  injmiction,  it  was  for  the 
want  of  equity  appearing  on  the  face  of  the  bill.  The  motion 
operated  precisely  as  a  demurrer,  and  by  it  the  defendant  ad- 
mitted the  truth  of  all  the  allegations  relied  upon  to^  entitle  the 
complainants  to  an  injunction.  The  practice  is  to  allow  either 
a  demurrer  to  the  bill,  or  a  motion  to  dissolve  the  injunction, 
and  either  course  produces  precisely  the  same  result,  so  far  as 
the  injunction  is  concerned.  On  sustaining  the  demurrer,  or 
allowing  the  motion,  the  temporary  injunction  is  in  either  case 
dissolved,  and  if  no  other  relief  is  sought,  the  case  is  virtually 
at  an  end.  If  the  bill  were  retained,  and  full  proof  of  all  the 
allegations  which  it  contained  was  made,  the  result  would  not 
be  changed.  It  would  only  be  to  prove  what  is  admitted  by 
the  demurrer  or  the  motion.  If  other  relief  were  sought  by  the 
bill,  the  decree  dissolving  the  injunction  could  not,  however,  be 
regarded  as  final.  But  as  no  other  relief  was  sought  in  this 
case,  we  are  of  the  opinion  that  without  reference  to  what  has 
become  of  the  bill,  the  decree  of  the  court  is  final,  and  this 
court  has  jurisdiction  to  review  that  decision. 

Having  then  disposed  of  this  preliminary  question,  we  come 
to  the  consideration  whether  this  property  was  subject  to  levy 
and  sale  on  these  executions.  In  the  case  of  Hunt  v.  BullocTc, 
23  111.  320,  we  held  that  property  acquired  by  a  railroad  com- 
pany, subsequently  to  the  execution  of  a  chattel  mortgage  or 
deed  of  trust,  could  not  be  held  subject  to  its  provisions.  That 
chattels  must  have  an  existence  at  the  time  of  the  execution  of 
such  an  instrument,  or  any  attempt  to  embrace  them  in  its  pro- 
visions will  be  fi'audulent  against  creditors  and  purchasers,  unless 
su.ch  mortgaged  property,  after  it  is  acquired,  be  reduced  to  the 
actual  possession  of  the  mortgagee,  l^efbi'e  the  rights  or  liens  of 
others  have  attached.  In  that  case,  as  also  in  the  case  of 
Palmer  v.  Forbes,  23  lU.  301,  it  was  held  that  engines,  cars 
and  rolling  stock,  on  the  road  were  real  fixtures,  and  as  a  por- 
tion of  the  realty,  passed  with  it,  and  were  not  governed  by  tlie 
law  relating  to  personal  chattels.  And  that  fuel,  ofKce  furni- 
ture, stationery,  materials  for  lights,  and  detached  property  of 
that  description  was  personalty.  Then  is  an  iron  safe,  and  au 
'nm   planing   machine,   property   of   the   latter   description  I 
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Neither  of  these  articles  can  be  regarded  as  a  part  of  the  road 
or  its  equipments.  The  former  has  none  of  the  distinctive 
features  or  essential  qualities  that  pertain  to  real  estate,  and  we 
are  unable  to  imagine  how  it  could,  under  any  circumstances, 
become  any  thing  other  than  what  it  is,  personal  property. 

An  iron  planing  machine,  when  not  permanently  attached  to 
the  realty,  is  personal  property,  as  all  must  admit.  And  we 
know  that  it  may  be  used  as  successfully  without  being  thus 
annexed  as  when  it  is.  But  unless  it  is  so  connected  with,  and 
attached  to  the  realty,  as  to  indicate  that  it  is  designed  to  be 
permanent,  or  its  removal  would  be  injurious  to  the  freehold, 
it  must  be  regarded  as  personal  property,  and  controlled  by  its 
incidents.  In  this  bill  there  is  no  allegation  that  it  is  perma- 
nently attached  to  the  freehold,  and  as  it  is  personalty  until  it 
is  thus  situated,  the  presumption  is,  until  rebutted,  that  it  is 
personal  and  not  real  property. 

These  articles  then  being  personal  property,  the  questioa  is 
presented  whether  they  are  embraced  in  and  subject  to  the  deed 
of  trnst.  The  bill  fails  to  aDege  that  they  were  in  existence 
when  the  deed  was  given.  But  it  is  alleged  in  the  alternative 
that  they  were  either  owned  by  the  company  at  that  time,  or 
had  been  since  acquired.  According  to  the  rule  that  pleadings 
must  be  construed  most  strongly  against  the  pleader,  when  there 
is  a  want  of  certainty  in  the  allegation,  it  must  be  held  that  this 
was  after  acquired  property,  and  not  protected  by  or  embraced 
in  the  deed  of  trust,  so  as  -to  exempt  it  from  sale  for  the  pay^ 
ment  of  judgments  against  the  company.  If  it  had  belonged 
to  the  road  when  the  deed  was  executed,  complainants  would 
no  doubt  have  alleged  that  fact.  These  artides  then,  were 
liable  to  be  sold  on  these  executions,  and  the  court  committed 
no  error  in  dissolving  the  injunction  as  to  them. 

The  remaining  question  presented  by  the  record,  is,  however, 
one  of  more  difficulty.  The  freight  car  being  a  portion  of  the 
equipment  of  the  road,  and  if  upon  the  road  a  part  of  the 
realty,  can  it  be  sold  on  execution,  and  severed  so  as  to  change 
it  to  personalty  ?  "We  are  not  aware  that  any  adjudged  case 
has  ever  held  that  improvements  or  fixtures  to  real  estate  may 
be  thus  detached,  and  sold  under  judicial  process,  without  the 
consent  of  the  owner.     If  this  may  be  done,  houses,  fences, 
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timber,  fruit  trees,  and  almost  every  description  of  improve- 
ment might  be  converted  into  personalty,  and»tlie  right  of 
redemption  defeated,  and  great  injury  and  loss  inflicted,  by 
the  plaintiff  and  officer,  under  the  forms  but  contrary  to  the 
spirit  of  the  law.  If,  however,  fixtures  be  detached  by  the 
owner  of  the  freehold,  and  thereby  converted  into  personalty, 
until  again  restored,  it  would  doubtless  be  subject  to  levy  and 
sale,  as  any  other  chattel.  And  such  things,  until  they  are  per- 
manently annexed  to  the  freehold,  are  regarded  as  personal  and 
not  real  estate. 

The  statute  (Scates'  Comp.  604)  has  provided  that  property, 
real  or  personal,  taken  in  execution,  if  susceptible  of  division, 
shall  be  sold  in  such  quantities,  as  may  be  necessary  to  satisfy 
such  execution  and  costs.  This  enactment  only  requires  the 
division  of  the  property,  and  not  a  change  of  its  nature.  When 
real  estate  is  divided,  it  contemplates  that  each  portion  of  the 
division  shall  still  retain  its  distinctive  character,  and  not  be 
converted  into  personalty.  Ko  such  design  can  be  inferred  by 
the  language  of  the  act.  It  would  be  doing  \'iolence  to  the 
rules  of  interpretation  to  hold  that  because  the  law  has  re^ 
quired  a  division  where  it  is  practicable,  therefore  it  authorized 
the  sheriff  to  feU  and  remove  timber,  remove  fruit  trees  in  an 
orchard,  fences,  or  the  buildings  erected  on  a  realty,  and  thus 
convert  them  into  chattels.  Yet  if  he  might  levy  and  sell  any 
of  these  things  independent  of  the  soil  of  which  they  form  a 
part,  such  would  be  its  effect.  All  such  things  after  they  are 
annexed,  must  be  regarded  as  inseparable  from  the  freehold, 
until  severed  by  the  owner. 

It  was  held  by  this  court  in  the  cases  of  Palmer  v.  Forbes, 
23  111.  301,  and  Hunt  v.  Bulloch,  ib.  320,  that  railroad  ears 
connected  with  and  annexed  to  the  road,  form  a  part  of  its  real 
estate.  If  this  be  true,  this  freight  car  was  realty  while  on  the 
road  or  any  of  its  side  tracks,  turn-tables  or  premises.  It  then 
follows  that  if  it  was  thus  situated,  the  sheriff  had  no  legal 
authority  to  levy  upon  and  seU  it.  And  as  the  bill  alleges 
that  these  articles  were  either  in  actual  use,  or  intended  for 
immediate  use  by  the  road,  and  as  cars  can  only  be  used  upon 
the  road  and  as  real  estate,  the  presumption,  until  rebutted  by 
evidence,  is  that  it  was  so  situated  as  to  render  it  real  and  not 
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personal  property.  If  the  car  was  not  on  their  realty,  or  not 
in  their  possession,  it  wonld  doubtless  be  personal  property, 
and  subject  to  all  of  its  incidents.  The  court  should  therefore 
have  continued  this  injunction  as  to  the  car  until  a  final  hear- 
ing, and  unless  the  evidence  had  then  shown  that  it  was  de- 
tached from  their  real  property,  it  should  have  been  made  per- 
petual, restraining  the  sheriff  from  severing  and  selling  it. 

The  decree  of  the  court  below  is  so  modified  as  to  continue 
the  injunction  as  to  the  car,  and  aflSrmed  as  to  the  safe  and 
planing  mill,  and  the  cause  is  remanded. 

Decree  modified. 


Alfred  Major 

V. 

William  D.  DuinjfAVANT. 

[OKIG.    ED.,  PAGB  262.] 

Measure  of  damage  —  breach  of  covenant  in  deed  as  to  title.  If  two 
tracts  of  land  are  s6ld  for  a  gross  sum,  and  conveyed  by  deed  with  warranty 
of  title,  and  a  covenant  against  incumbrances,  and  the  title  fails  as  to  one 
of  the  tracts,  in  an  action  for  a  breach  of  the  covenant,  the  measure  of 
damages  will  be  sach  a  proportion  of  the  consideration  paid,  as  the  value 
of  the  tract  lost  bears  to  the  value  of  the  whole,  and  interest  on  such  pro- 
portion. 

Appeal  from  the  Circuit  Court  of  St.  Clau-  county. 

This  was  an  action  of  covenant,  by  Wniiam  D.  Dunnavant 
against  Alfred  Major. 

It  appears  that  the  defendant  sold  and  conveyed  to  the  plain- 
tiff the  S.  E.  7,  containing  160  acres ;  the  E.^  E.^  S.  W.  7,  con- 
taining 40  acres,  and  the  E.|-  S.  W.  11,  containing  80  acres,  all 
in  township  1  N.,  Range  5,  W.  The  deed  contained  covenants 
against  incumbrances  and  of  warranty. 

It  further  appeared  that  there  was  an  incumbrance  upon  the 
tract  last  above  described,  under  wliich  the  same  was  sold  and 
matured  into  a  title,  whereby  the  plaintiff  lost  the  same.  The 
other  facts  of  the  case  are  stated  in  the  opinion.  The  plaintiff 
recovered  judgment  for  $1,116,  damages  and  costs. 

Mr.  Jeiid  Bakee,  for  the  appellant. 

Mr.  Wm.  H.  Undeewood,  for  the  appellee. 
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Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 
Here  two  separate  tracts  of  land,  one  of  eighty  acres  and  the 
other  of  two  hundred  acres,  were  sold  for  a  gross  sum  and  con- 
veyed by  one  deed,  with  a  covenant  of  warranty.  The  title  to 
the  eighty  acre  tract  failed,  and  this  action  was  brought  to  re- 
cover damages  for  a  breach  of  the  covenant  of  warranty.  There 
is  no  question,  had  the  title  to  the  whole  failed,  that  the  mea*»- 
ure  of  damages  would  have  been  the  consideration  paid  and 
interest.  The  law  is  also  well  settled  that  where  the  title  fails 
to  a  part  of  the  land  sold  for  a  gross  sum,  with  a  warranty,  the 
measure  of  damages  for  a  breach  of  the  covenant  is  the  relative 
value  of  the  land  to  which  the  title  has  failed,  as  compared  with 
that  to  which  the  title  is  good,  in  proportion  to  the  price  paid 
for  the  whole.  Assuming  that  the  proof  shows  that  the  two 
hundred  acres  were  worth  five  thousand  dollars,  and  the  eighty 
acres  were  worth  one  hundred  dollars,  and  the  price  paid  for 
the  whole  was  six  thousand  dollars,  then  there  was  the  sum  of 
nine  hundred  dollars  paid  for  the  whole  purchase  more  than  it 
was  worth,  and  this  loss  must  be  apportioned  to  the  two  tracts 
according  to  their  actual  values  respectively.  Thus  dividing 
the  nine  hundred  dollars  into  fifty-one  parts,  the  tract  worth 
five  thousand  dollars  would  bear  fifty  parts  of  it,  and  the  tract 
worth  one  hundred  dollars  one  part,  and  by  this  amount  would 
the  actual  value  of  the  eighty  acre  tract  be  increased  for  the 
purpose  of  ascertaining  how  much  was  paid  in  the  purchase  for 
this  tract,  and  by  adding  to  this  sum  the  interest  upon  it,  the 
amount  of  the  damages  for  the  breach  of  the  covenant  would 
be  ascertained.  The  proof  satisfactorily  shows  that  the  real 
value  of  the  eighty  acre  tract  was  one  hundred  dollars,  and  the 
defendant  in  error  insists  that  there  is  no  proof  of  the  actual 
value  of  the  two  hxmdred  acre  tract,  and  that  hence  the  court 
was  to  assume  that  each  tract  was  of  equal  value  per  acre.  K 
in  fact  there  was  no  proof  that  the  two  hundred  acre  tract  was 
worth  more  than  one  dollar  and  twenty-five  cents  per  acre,  per- 
haps the  legal  presumption  would  be  as  stated.  While  no  proof 
was  directly  given  as  to  the  value  of  the  larger  tract,  the  record 
does  clearly  show  that  it  was  worth  more  per  acre  than  the 
smaller  tract,  and  satisfies  us  that  the  cause  should  be  remanded 
that  full  proof  may  be  adduced  on  this  point,  the  importance 
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of  which  does  not  seem  to  have  been  appreciated  on  the  trial 
below.  The  evidence  is  uncontradicted  that  during  the  nego- 
tiation for  the  purchase,  the  plaintiff  below  offered  five  thou- 
sand dollars  for  the  larger  tract,  from  which  we  may  reasonably 
conclude  that  it  was  his  judgment  that  the  land  was  worth  that 
sum,  and  it  wiU  hardly  do  for  him  now  to  say  that  this  opinion 
of  his  does  not  tend  to  show  that  the  land  was  worth  more  than 
one  dollar  and  a  quarter  per  acre. 

The  com*t  below,  in  determining  the  amount  of  the  damages, 
seems  to  have  estimated  the  amount  of  the  purchase  money  for 
this  eighty  acre  lot  at  twelve  dollars  and  fifty  cents  per  acre. 
But  to  support  this  there  was  no  sufficient  proof.  The  witness 
Sublett,  who  finally  made  the  purchase,  as  the  agent  of  the 
plaintiff  below,  swears,  that  both  tracts  were  purchased  together 
for  one  price,  and  that  no  separate  price  for  each  lot  was  agreed 
upon  or  talked  about.  That  he  offered  six  thousand  dollars  as 
a  gross  sum  for  the  whole,  which  offer  was  accepted  by  the  de- 
fendant below.  After  the  bargain  was  thus  struck,  the  defend- 
ant, looking  up  as  if  talking  to  himself,  remarked  "  that  wiU 
be  putting  the  eighty  acres  at  twelve  and  one-half  dollars  per 
acre."  There  can  be  no  pretense  for  saying  that  this  remark 
constituted  any  part  of  the  negotiation  or  bargain,  and  if  it  was 
designed  that  the  witness  should  hear  it,  it  was  not  made  to 
him,  and  could  have  had  no  influence  in  the  bargain,  for  that 
was  struck  before  the  remark  was  made.  Even  if  this  remark 
could  afford  any  evidence  that  in  the  opinion  of  the  defendant 
the  land  was  worth  that  sum,  the  evidence  is  abundant  to  show 
that  it  was  not  in  fact  worth  more  than  one  dollar  and  a  quarter 
per  acre. 

We  are  satisfied  that  this  cause  should  be  again  tried,  with  a 
more  correct  appreciation  of  the  important  questions  of  fact  to 
be  elucidated,  in  order  to  properly  apply  the  correct  principles 
of  law  to  the  rights  of  the  parties. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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James  C.  Gtault  et  al. 

V. 

JULIEN  S.  HOAGLAND  et  ol, 
[ORIG.  ED.,  PAGE  266.] 

1.  Default  —  effect  of,  on  error  in  chancery  suit.  A  decree  pro  confeaao 
concludes  the  defendant  only  as  to  the  averments  of  the  bill.  He  may,  on 
error,  contest  the  sufficiency  of  the  bill  to  justify  the  decree  rendered, 

2.  Same  —  sufficiency  of  proofs.  The  rule  is  well  settled  that  a  defend- 
ant in  chancery  cannot,  on  error,  object  to  the  sufficiency  of  the  complain- 
ant's proof,  when  the  bill  is  taken  for  confessed.  In  such  a  case  it  is  dis- 
cretionary with  the  court  to  require  proof  or  not. 

Weit  of  Ekror  to  the  Circuit  Court  of  Macon  county. 

Tliis  was  a  bill  in  chancery,  by  Julien  S.  Hoagland  and  John 
Ricketts  against  James  C.  Gault  and  Joseph  Smeetzer,  to  fore 
close  a  mortgage  given  by  the  defendants  to  the  complainants, 
to  secure  the  payment  of  $2,400, 

The  bill  alleges  that  the  debt  and  mortgage  were  to  be  dis- 
charged by  the  delivery  of  300,000  brick,  and  the  payment  of 
a  promissory  note  of  $600,  and  alludes  to  three  obligations  of 
the  mortgagors  to  deliver  the  brick,  and  to  the  note,  but  neither 
was  filed  with  the  bill,  or  offered  in  evidence. 

The  instrument  attached  to  the  bill  was  a  contract  to  pay  the 
mortgagees  the  difference  between  the  value  of  300,000  brick, 
at  their  market  value  when  delivered,  and  $2,400,  and  the  mort- 
gage, which  was  made  a  part  of  the  bill,  showed  that  the  price 
of  the  brick  was  left  undetermined,  but  when  delivered,  the 
same,  at  their  market  value,  were  to  be  applied  upon  the  debt ; 
but  the  bill  contained  no  allegation  of  the  value  of  the  brick, 
which  it  admitted  was  delivered. 

A  decree  j?r<3  confesso  was  taken  for  want  of  an  answer,  and 
a  decree  of  foreclosure  entered  for  the  sum  of  $622.20,  and  costs. 

Mr.  B.  F.  Smith,  for  the  plaintiffs  in  error. 

Messrs.  Post  &  Tuppee,  for  the  defendants  in  error. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 
A  decree  pro  confesso^  as  we  understand  it,  concludes  the 
party  only  as  to  the  averments  in  the  bill.     He  cannot,  on  error, 
31— 25th  III. 
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allege  the  want  of  testimony,  or  the  insufficiency  or  amount  of 
the  evidence  the  court  may  have  heard.  The  rule  is  well  settled 
that  a  defendant  in  chancery  cannot,  on  error,  object  to  the 
sufficiency  of  complainant's  proof  when  the  bill  is  taken  for 
confessed.  It  is,  in  such  case,  discretionary  with  the  court  to 
require  proof  or  not.  MancliesUr  et  at.  v.  McKee^  Ex'r^  4 
Gilm.  511 ;  Johnson  v.  Donnell  et  al.,  15  111.  97.  He  may 
however,  on  error,  contest  the  sufficiency  of  the  bill  itself,  and 
insist  that  the  averments  contained  in  it,  do  not  justify  the 
decree. 

The  bill  in  this  case  wants  an  essential  averment,  without 
which,  the  decree  should  not  have  passed.  The  mortgage  and 
agreement  filed  with  the  bill,  show  most  clearly,  that  defend- 
ants were  indebted  to  complainants,  originally,  in  the  sum  of 
twenty-four  hundred  dollars,  and  in  part  discharge  thereof  were 
to  receive  of  the  defendants  tliree  hundred  thousand  brick  at 
their  market  value,  and  the  parties  assuming  that  this  quantity 
of  brick  would  amount  to  eighteen  hundred  dollars,  the  note  of 
six  hundred  dollars  was  executed  for  the  supposed  bahmee. 
jN^ow  the  fact  may  be  that  the  market  value  of  the  brick  was 
such  as  to  reduce  the  amount  of  the  note  much  below  six  hun- 
dred dollars,  to  which  reduction  the  defendants  were  entitled, 
hence  the  necessity  of  an  allegation  in  the  bill  of  their  market 
value.  The  bill  was  imperfect  without  it,  and  the  decree  must 
be  reversed,  and  the  cause  remanded,  with  leave  to  complain- 
ants to  amend  their  bill. 

Decree  reversed. 


Daniel    Miller 

V. 

David  Chrismaw. 

[OKIG.  KD.,  PAGE  269.] 

1.  Admissions  —  record  of  chancery  suit  and  hill  to  show.  The  record  of 
a  chancery  suit  is  admissible  as  evidence  in  a  different  suit  to  show  what 
the  complainant  claimed,  and  to  prove  the  fact  that  he  prosecuted  such 
claim,  and  the  depositions  taken  by  him  in  the  former  suit  are  admissible 
as  tending  to  show  what  he  claimed,  and  under  whom. 

2.  Same  —  statementt  in  unsworn  bill  in  another  suit.     The  statements  in 
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a  bill  in  chancery,  not  sworn  to  by  the  complainant,  but  merely  signed  by 
counsel,  are  not  admissible  as  evidence  of  his  admissions,  in  another  pro- 
ceeding. They  will  rather  be  regarded  as  the  suggestions  and  statements 
of  his  counsel. 

3.  Same  —  need  not  be  conclusive  evidence.  It  is  not  necessary  that  evi- 
dence offered  to  prove  the  admission  of  a  party  as  to  a  fact  shall  be  conclu- 
sive.    If  it  tends  to  prove  the  fact  it  is  admissible. 

Appeal  from  the  Circuit  Court  of  Adams  coimty ;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  of  ejectment,  by  Daniel  Miller  against 
David  Chrisman,  for  the  recovery  of  the  N.  E.  13,  and  the  "W.  ^ 
S.  E.  12,  in  township  4  !N".,  range  3  W. 

The  cause,  by  consent  of  the  parties,  was  tried  by  the  court 
without  a  jury. 

The  plaintiff,  to  sustain  the  issue  on  his  part,  read  in  evidence 
a  contract  for  the  sale  of  the  S.  E.  12  and  the  N.  E.  13,  T.  4  N., 
E.  3  W.,  by  Schuyler,  ISTevins,  Couch,  Eisher  and  Lee  to  Amos 
S.  Burk,  dated  Oct.  25,  1848.  This  contract  provided  that  in 
consideration  of  the  payment  of  $100,  part  of  the  purchase 
money,  and  upon  the  express  condition  precedent,  time  being 
of  the  essence  of  the  contract,  that  the  vendee  should  perform 
the  covenants  therein  on  his  part ;  that  the  vendors  and  the 
survivor  or  survivors  of  them  should  execute  to  the  vendee  a 
deed  for  the  land.  The  covenants,  on  the  part  of  the  vendee, 
were  to  pay  the  vendors  and  their  survivors  $600,  as  follows ; 
$100  in  hand,  which  was  acknowledged ;  $100  on  Jan.  1, 1854, 
with  interest  on  the  whole  amount  unpaid,  and  $100  on  Jan. 
1st  in>.each  year  thereafter,  with  interest  on  the  whole  sum  un- 
paid, until  $600  was  paid,  with  interest,  and  that  the  vendee 
should  pay  all  taxes  after  Oct.  1,  1848. 

The  contract  further  provided  that  in  case  of  default  on  the 
part  of  the  vendee  in  the  performance  of  any  of  his  covenants, 
the  vendors,  the  survivor  or  survivors  of  them,  might  declare 
the  contract  void,  recover  by  distress  or  otherwise  all  interest 
due  upon  the  contract,  as  liquidated  damages,  and  recover  pos- 
session of  the  land  and  treat  all  persons  in  possession  as  tenants 
holding  over  without  permission,  etc. 

It  appeared  from  an  indorsement  on  the  contract  that  Burk, 
on  May  27,  1853,  assigned  the  same  to  David  Chrisman,  the 
defendant. 
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The  plaintiff  then  proved  that  Burk  after  the  execution  of 
the  contract  took  possession  and  improved  the  land,  and  that 
Burk  had  not  complied  with  the  contract,  and  that  the  moneys 
therein  specified  had  not  been  paid,  and  that  the  vendors'  agent 
had  notified  Burk,  bj  letter  mailed  to  his  proper  post  office, 
that  the  contract  would  be  forfeited  unless  full  payment  was 
made  by  March  Ist,  thereafter,  but  Burk  paid  no  attention  to 
the  matter. 

The  plaintiff  next  read  in  evidence  the  record  of  a  chancery 
Buit  determined  in  the  circuit  court  of  McDonough  county, 
wherein  the  defendant  was  complainant  and  the  plaintiff  and 
the  said  vendors  were  defendants. 

The  bill  in  that  cause  set  forth  the  original  contract  in  hcec 
verba,  and  alleged  that  Burk  took  possession  of  the  land  under 
it  and  improved  the  same ;  that  on  May  27, 1853,  Burk  assigned 
the  contract  to  Chrismau,  since  which  time  he  had  been  in  pos- 
session ;  that  in  1853  Miller  had  purchased  the  same  land  of 
the  vendors,  and  charged  that  the  conveyance  to  Miller  was  in 
fraud  of  Chrisman's  rights,  and  sought  to  compel  a  conveyance 
of  the  land  to  complainant. 

The  answer  of  Miller  denied  the  fraud  charged,  and  set  up 
the  forfeitm-e  of  the  contract,  and  the  subsequent  purchase  of 
the  land  by  him. 

The  record  also  showed  a  final  decree  dismissing  the  bill,  an 
appeal  by  Chrisman  to  the  Supreme  Court,  and  the  affirmance 
of  the  decree. 

The  plaintiff  also  offered  to  read  in  evidence  the  original 
deposition  of  Amos  S.  Burk,  taken  by  Chrisman  in  said 
chancery  suit,  to  sliow  that  the  defendant  claimed  under  the 
assignment  from  him.  The  defendant  objected  generally  to 
the  same,  and  the  court  sustained  the  objection. 

The  plaintiff  also  offered  in  evidence  the  depositions  of 
Charles  A.  and  A.  E.  Savage,  taken  in  said  chancery  suit,  prov- 
ing that  nothing  was  paid  on  the  contract  after  Oct.  10,  1851 ; 
that  there  was  paid  on  the  contract  only  $331,  and  nothing 
paid  afterwards,  and  notice  by  them  to  Burk  that  unless  he 
paid  the  money  due  on  the  contract,  it  would  be  forfeited. 
The  court,  on  objection  being  made  generally  to  this  evidence, 
refused  to  admit  the  same. 
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The  court  found  the  issues  for  the  defendant  and  rendered 
judgment  accordingly.  The  suit  was  originally  brought  in  the 
circuit  coui't  of  McDonough  county  and  taken  by  change  of 
venue  to  Adams  county. 

Messrs.  Skinnee,  Benneson  &  Marsh,  and  Mr.  J.  S.  Bailey, 
for  the  appellant. 

Messrs.  Williams,  Grimshaw  &  Williams,  for  the  appellee. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 
We  think  the  court  en'ed  in  excluding  the  depositions  which 
in  fact  constituted  a  part  of  the  record  of  the  chancery  suit, 
offered  in  evidence  for  the  purpose  of  proving  that  Chrisman 
held  possession  of  the  land  under  Burk.  That  was  a  fact 
which  it  was  no  doubt  necessary  to  prove  in  order  to  entitle 
the  plaintiff  to  recover. 

We  may  agi-ee  with  the  counsel  for  the  defendant,  that  the 
statements  of  a  bill  in  chancery  not  sworn  to  by  the  complain- 
ant, but  merely  signed  by  counsel,  are  not  to  be  admitted  in 
evidence  against  him  as  his  admissions,  in  another  proceeding. 
We  know  that  many  of  the  statements  of  such  a  bill  are  rather 
the  suggestions  of  counsel  than  the  deliberate  statements  of  the 
complainant,  and  to  hold  him  bound  by  all  such  statements,  as 
his  deliberate  admissions  of  existing  facts,  would  often  be  pro- 
ductive of  the  greatest  injustice.  But  it  does  not  follow  that 
the  record  of  a  chancery  suit  may  not  be  shown  for  any  pur- 
pose, even  in  a  collateral  proceeding.  It  remains  there  as  an 
existing  fact,  and  whenever  and  wherever  necessary,  it  may  be 
adduced  to  establish  that  fact.  Here  Chrisman  filed  a  bill 
claiming  this  land  as  the  assignee  of  Burk.  He  prosecuted  the 
suit,  as  the  record  shows,  to  final  decree  in  the  circuit  court, 
and  that  final  decree  was  against  him.  He  appealed  the  suit 
to  this  court,  and  with  his  own  hand  executed  the  appeal  bond, 
by  means  of  which  it  was  brought  here.  He  appeared  in  this 
court  by  his  counsel  and  prosecuted  the  appeal,  and  this  court 
aflBrmed  the  decree  of  the  court  below.  We  did  not  decide 
that  he  was  not  the  assignee  of  Burk,  for  that  was  not  denied, 
but  we  decided  that  Burk  had  forfeited  all  right  to  the  land 
under  the  contract,  and  that  consequently  Chrisman,  his  assignee, 
had  no  right  to  it.     It  was  not  denied  that  Chrisman  did  employ 


246  Miller  v.  Chkismaj^.  [Jan.  T. 

Opinion  of  the  Court. 

the  counsel  who  prosecuted  that  suit,  or  that  it  was  prosecuted 
through  every  stage  of  its  progress,  under  his  direction.  The 
act  of  prosecuting  it,  and  for  the  purposes  stated  in  the  bill,  was 
undeniably  his  act,  while  he  may  not  be  chargeable  with  all  the 
statements  which  his  counsel  put  in  the  bill,  or  all  the  words 
which  they  may  have  uttered  in  court.  While  this  truth,  for 
wise  purposes,  is  recognized  and  admitted  by  the  law,  it  must, 
for  equally  wise  and  sufficient  reasons,  recognize  the  fact  of  the 
prosecution  of  the  suit  by  him,  and  the  purposes  of  that  pros- 
ecution. To  say  that  this  whole  record  together  does  not  sliow 
to  the  satisfaction  of  every  mind  that  Chrisman  claimed  to  hold 
and  did  hold  this  land  under  Burk,  is  an  abuse  and  a  perversion 
of  the  reasons  assigned  why  a  complainant  is  not  bound  by  the 
statements  of  his  bill  not  sworn  to,  as  admissions.  That  reason 
is,  that  he  is  not  presumed  to  have  directed  or  to  know  all  the 
statements  which  his  counsel  may  have  seen  fit  to  insert  in  the 
bill.  Bat  shall  we  carry  this  presumption  so  far  as  to  say  that 
he  did  not  know  that  the  bill  was  filed,  or  the  pui-poses  for 
which  it  was  filed  ?  That  he  did  not  know  liis  counsel  were 
prosecuting  that  suit  for  the  purpose  of  getting  a  title  to  the 
property  as  the  assignee  of  Burk  ?  Shall  we  presume,  when  he 
signed  that  appeal  bond  and  prosecuted  that  appeal  in  this 
court,  that  he  did  not  know  the  pm'poses  for  which  the  suit  was 
brought  and  the  appeal  was  prosecuted  ?  By  such  a  claim  he 
stultifies  himself,  and  would  stultify  the  courts  of  justice.  It 
would  carry  the  rule  beyond  the  reason  of  the  rule,  and  make- 
it  a  means  to  conceal  the  truth,  rather  than  to  protect  a  party 
from  possible  injustice. 

In  order  to  prove  the  admissibility  of  this  record  for  the 
purpose  of  showing  that  Chrisman  claimed  this  land  and  was 
holding  it  under  Burk,  it  was  not  necessary  that  it  should  be 
conclusive  of  that  fact.  If  it  tended  to  prove  it,  it  was  admis- 
sible ;  and  that  it  did  so  tend,  and  that  too  in  a  legitimate  way, 
we  at  least  have  no  doubt.  Indeed,  in  our  judgment,  if  the 
whole  record  had  been  admitted  as  offered,  it  would  have  been 
abundantly  sufficient  to  establish  that  fact,  and  on  that  proof 
the  court  should  have  found  accordingly. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Thomas  McCormiok  et  al. 

V. 

Horace  H.  Wilcox. 

[ORIG.  KD.,  PAGE  274.] 

1.  Homestead  —  acquired  after  mortgage  lien.  No  homestead  rights  will 
attach  to  premises  by  making  them  a  homestead  after  the  esecation  of  a 
mortgage,  as  against  the  mortgagee  or  his  assignee. 

2.  I ORECLOSITKE  —  effect  of  decree  on  one  not  the  mortgagor.  On  a  bill  to 
foreclose  a  mortgage  against  the  mortgagor  and  another,  a  decree  which 
merely  forecloses  the  equity  of  redemption  will  not  affect  any  title  which 
that  other  has,  which  is  not  subordinate  to  the  mortgage,  and  by  his  default 
he  admits  that  he  has  no  defense  growing  out  of  any  title  he  has. 

Writ  of  Error  to  the  Circuit  Court  of  Hancock  county ; 
the  Hon.  Joseph  Sibley,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Horace  H.  Wilcox 
against  Thomas  McCormick,  Harriet  B.  McCormick,  his  wife, 
Francis  M.  Corby  and  Benjamin  Clark,  to  foreclose  a  mortgage 
given  by  McCormick  and  wife  to  Daniel  A.  Burr,  to  secure  the 
payment  of  two  promissory  notes,  one  for  $400,  and  the  other 
for  $500. 

The  bill,  after  setting  out- the  making  of  the  notes  and  mort- 
gage, and  the  indorsement  of  one  of  the  notes  to  the  complain- 
ant, and  the  amount  then  due  on  the  notes,  charged  that  on 
August  19, 1858,  McCormick  and  wife  conveyed  the  mortgaged 
premises  to  Francis  M.  Corby,  and  that  "  one  Benjamin  Clark 
also  claims  some  interest  in  and  to  the  said  land,  but  the  nature 
of  the  title  or  interest  claimed  by  said  Clark  in  said  land  is 
imknown  to  your  orator ;  but  your  orator  alleges  that  the  said 
claim  of  the  said  Clark,  whether  real  or  pretended,  is  not  held 
or  derived  by,  under  or  through  said  Thomas  McCormick  and 
Harriet  B.  McCormick,  his  wife,  nor  by,  through  or  under 
them,  or  either  of  them,  or  if  so,  any  title  claimed  or  interest 
wliich  he,  said  Clark,  has  in  and  to  said  land,  is  subject  to  the 
rights  of  complainant,  ir.ider  and  by  virtue  of  said  mortgage, 
assigned  to  him  as  hereinbefore  set  forth." 

The  defendants  failing  to  answer  the  bill,  it  was  taken  for 
confessed,  and  a  decree  of  foreclosure  entered,  requiring  McCor- 
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mick  to  pay  the  sum  found  due  by  a  day  named,  with  interest 
and  costs,  and  in  default  of  such  payment,  that  the  equity  of 
redemption  of  all  the  defendants  be  foreclosed,  and  that  the 
master  in  chancery  sell  the  same,  etc. 

The  defendants  Corby  and  Clark  subsequently  appeared  and 
moved  the  court  to  set  aside  the  decree,  and  allow  them  to 
answer,  which  motion  the  court  overruled. 

Messrs.  Williams,  Gkimshaw  &  "Williams,  for  the  plaintiffs 
in  error. 

Messrs.  Bkowning  &  Bushnell,  for  the  defendant  in  error. 

Mr.  Chief  Jttstice  Caton  delivered  the  opinion  of  the  Court  • 

As  the  two  first  en'ors  assigned  were  abandoned  on  the  argu- 
ment, it  will  be  unnecessary  further  to  notice  them.  The  others 
raise  but  two  questions,  which  may  be  disposed  of  almost  as 
briefly.  The  first  objection  is,  that  the  mortgage  was  on  the 
homestead  of  the  mortgagors,  and  that  there  is  no  release  of  the 
homestead  right  in  the  body  of  the  mortgage  or  in  the  acknowl- 
edgment. The  bill,  which  was  taken  for  confessed,  shows  that 
the  mortgagors  resided  upon  and  occupied  the  mortgaged  prem- 
ises at  the  time  the  bill  was  filed,  but  there  is  no  intimation 
that  it  was  their  homestead  at  the  time  the  mortgage  was  exe- 
cuted. No  homestead  rights  could  attach  to  the  premises  by 
their  making  it  a  homestead  after  the  mortgage  was  executed. 

The  next  objection  is,  that  as  the  nature  or  character  of  Clark's 
interest  in  the  premises  is  not  disclosed,  it  may  be  that  he  has 
a  title  paramount,  which  is  cut  off  by  this  decree.  The  decree 
merely  forecloses  his  equity  of  redemption,  and  consequently 
affects  no  title  which  he  has,  which  is  not  subordinate  to  the 
mortgage,  and  by  his  default  he  admits  that  he  has  no  defense 
to  any  such  title  which  he  may  have. 

The  decree  is  affirmed. 

Decree  affi/rmed. 
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Phineas  Kimball,  Jk. 

V. 

Charles  C.  Riter. 

[ORIG.  ED.,  PAGE  276.] 

1.  JxiDGMENT — no  particular  form  required.  No  particular  form  is  re- 
quired to  make  tlie  finding  of  a  justice  of  the  peace  a  judgment,  provided 
it  is  final  and  may  subject  the  party  against  whom  it  is  given  to  injury. 
The  finding  in  a  distress  for  rent  is  practically  a  j  udgment. 

2.  Appeal — from  justice  of  the  peace.  The  finding  of  a  justice  of  the  peace 
in  a  proceeding  by  distress  for  rent  possessing  all  the  properties  of  a  judg 
ment  and  being  final,  an  appeal  will  lie  from  the  same  to  the  Circuit  Court. 

Writ  of  Error  to  the  Circuit  Court  of  Hancock  county ; 
the  Hon.  Joseph  Sibley,  Judge,  presiding. 

This  was  a  proceeding  by  distress  for  rent,  instituted  by 
Phineas  Kimball,  Jr.,  against  Charles  C.  Piter,  before  John 
Bauer,  a  justice  of  the  peace. 

The  justice  found  there  was  no  rent  due,  and  rendered  a  judg- 
ment against  the  plaintiff  for  costs,  from  which  finding  the 
plaintiff  appealed  to  the  circuit  court.  The  circuit  court  on 
motion  dismissed  the  appeal,  holding  that  no  appeal  would  lie 
in  such  a  case. 

Messrs.  Williams,  Grimshaw  &  "Williams,  for  the  plaintiff 
in  error. 

Messrs.  Wheat  &  Grover,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 
This  was  a  proceeding  under  the  statute  respecting  landlords 
and  tenants,  in  which  the  magistrate  found  for  the  defendant 
and  entered  a  judgment  against  the  plaintiff  for  the  costs.  On 
appeal  to  the  circuit  court,  it  was  held  that  an  appeal  did  not 
lie  in  such  case,  and  this  writ  of  error  is  prosecuted  from  that 
decision.  The  only  question  in  the  case  is,  as  to  the  propriety 
of  this  decision. 

The  act  respecting  landlords  and  tenants  (Scates'  Comp.  71T), 
does  not,  in  terms,  allow  an  appeal,  nor  does  it  require  the  jus- 
tice of  the  peace  to  enter  a  judgment  for  the  landlord,  should 
he  find  any  rent  due  to  him.     He  is,  however,  required  to  find 
32— 25th  III.. 
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the  amomit,  and  to  certify  it  to  the  officer,  on  which  certificate 
the  officer  is  authorized  to  sell  the  property  distrained,  and  he 
is  required  to  make  a  return  thereof,  as  in  case  of  an  execution. 

This  finding  of  the  justice  is  not  technically  a  judgment,  but 
for  all  practical  purposes  it  is  one.  It  is  the  final  decision  of 
the  case,  and  the  party  against  whom  he  finds  is  placed  thereby 
in  a  position  to  be  injured.  This  court  said,  in  the  case  of 
Wells  V.  Hogan^  Breese,  264,  that  no  particular  form  is  required 
to  render  an  order  of  the  circuit  court  a  judgment.  It  is  suffi- 
cient if  it  is  final,  and  the  party  against  whom  it  may  be  entered 
is  subjected  to  injury  tliereby.  The  rule  should  be  the  same  in 
a  proceeding  before  a  justice  of  the  peace. 

Section  58  of  chapter  59  (Scates'  Comp.  708),  provides  that 
appeals  from  judgments  of  the  justices  of  the  peace  to  the  cir- 
cuit court  shall  be  granted  in  all  cases,  except  on  judgments 
confessed.  Now,  no  particular  form  being  necessary  to  make 
the  finding  a  judgment,  and  this  finding  possessing  aU  the  prop- 
erties of  a  judgment  by  being  final,  and  subjecting  the  party 
against  whom  it  is  entered  to  injury,  an  appeal  will  well  he. 
A  formal  judgment  for  costs  was  in  fact  entered,  as  the  record 
shows. 

"We  think  the  case  of  STcetoe  v.  Ellis,  14  111.  75,  is  in  point, 
and  so  is  that  of  Wade  v.  HaUigan,  16  ib.  507. 

The  circuit  court  should  have  sustained  the  appeal  and  tried 

the  case  de  novo.     The  judgment  will  be  reversed  for  that 

purpose. 

Judgment  reversed. 


Robert  F.  Hall  et  al, 

V. 

JoHisr  Lance  et  al. 

[grig.  ED.,  PAGE  277.] 

1.  Mortgage  —  as  an  outstanding  title  in  ejectment.  A  mortgage,  even 
after  condition  broken,  is  not  such  an  absolute  outstanding  title,  of  which 
a  stranger  can  take  advantage  and  defeat  a  recovery  in  ejectment  by  the 
mortgagor,  or  one  claiming  under  him.  It  is  available  for  the  mortgagee 
or  his  tenant,  but  not  for  the  tenant  of  the  mortgagor. 

2.  Same  — priority  of  title  vnder,  oter  sale  on  execution.     If  the  record  of 
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a  mortgage  is  older  than  a  judgment  against  the  mortgagor,  under  which 
the  ^laintiflF  derives  title,  a  title  obtained  under  a  foreclosure  by  scire  facia* 
will  prevail,  otherwise  not. 

3.  Where  the  plaintiff  in  ej  ectment  claims  title  under  a  sale  on  execu- 
tion issued  upon  a  judgment  against  a  mortgagor,  a  judgment  of  foreclos- 
ure of  the  mortgage  on  scire  facias  will  not  constitute  a  defense  without 
other  evidence.  The  record  of  the  mortgage  upon  which  the  scire  facias 
«vas  brought  should  be  shown. 

Wkit  of  Eekok  to  the  Circuit  Court  of  Fulton  county ;  the 
Hon.  J.  S.  Bailey,  Judge,  presiding. 

This  was  an  action  of  ejectment,  by  the  plaintiffs  in  error 
against  John  Lance,  for  the  recovery  of  the  S.  W.  qr.  see.  17 
in  T.  6  :N'.,  E.  1  E.,  in  Fulton  county. 

Before  the  trial  the  court  was  moved  to  make  John  Harris, 
Jr.,  a  party  defendant,  because  he  held  a  mortgage  on  the 
premises  for  $1,600,  executed  to  him  by  Charles  Howard,  a 
former  owner,  dated  June  28,  1856,  and  recorded  June  30, 
1856.  It  appeared  that  Harris  had  foreclosed  his  mortgage 
and  had  received  a  sheriff's  deed  for  the  land,  and  that  Lance 
was  a  tenant  of  Howard.  The  court  allowed  the  motion,  and 
made  Harris  a  co-defendant  with  Lance,  to  which  the  plaintiff 
excepted. 

On  the  trial  it  was  admitted  that  Charles  Howard  was  seized 
in  fee  of  the  land,  and  the  plaintiffs,  to  show  that  they  had  suc- 
ceeded to  this  title,  introduced  in  evidence  a  judgment  of  the 
Fulton  circuit  court  rendered,  June  1,  1857,  in  their  favor, 
against  Howard  for  $1,130.47  and  costs,  and  an  execution 
issued  thereon,  June  27,  1857,  which  came  to  the  hands  of  the 
sheriff  on  the  same  day,  and  a  levy  of  the  same  upon  the  land 
in  controversy,  on  Aug.  3,  1857,  as  the  property  of  Howard, 
together  with  a  return,  showing  a  sale  of  the  premises  made  on 
Dec.  23,  1857,  to  the  plaintiffs  for  $130,  and  also  a  sheriff's 
deed  to  the  plaintiffs,  dated  March  30,  1859,  for  the  same  land. 
The  plaintiff  then  proved  that  the  defendant  Lance  was  in  pos- 
session of  the  premises  at  the  time  the  suit  was  brought  and 
service  had  upon  him. 

The  defendants  on  their  part  offered  in  evidence  a  mortgage 
given  by  Howard  and  wife  to  John  Harris,  Jr.,  dated  June 
28,  1856,  upon  the  same  premises,  to  secure  the  payment  of  a 
promissory  note  of  $1,500,  together  with  the  certificates  of 
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acknowledgment  and  of  record.  The  plaintiff  objected  to  the 
same,  but  the  court  overruled  the  objection,  and  allowed  the 
same  to  be  read  in  evidence. 

The  defendants  next  offered  in  evidence  the  record  of  a 
judgment  foreclosing  said  mortgage  on  scire  jfaoias,  in  a  cause 
wherein  John  Harris,  Jr.,  was  plaintiff,  and  Charles  Howard 
and  Susan,  his  wife,  were  defendants.  This  judgment  was 
rendered  at  the  February  term,  1858,  of  the  Fulton  circuit 
com't,  and  found  the  amount  due  on  the  mortgage  and  awarded 
a  special  execution  for  the  sale  of  the  mortgaged  premises, 
which  it  described,  and  also  a  sheriff's  deed  for  the  land  to 
Harris,  made  in  pursuance  of  a  sale  under  said  last  named 
judgment  and  execution.  The  plaintiff  objected  to  the  same 
as  evidence,  but  the  court  admitted  the  same. 

The  plaintiff  asked  the  following  instruction,  among  others : 

"  The  jury  are  instructed  that  the  plaintiffs  have  proved  by 
the  evidence,  that  Charles  Howard  was  seized  in  fee  simple  of 
the  premises,  and  a  valid  judgment,  execution  and  sale  there- 
under to  the  plaintiffs  of  the  title  of  Howard,  and  a  sheriff's 
deed  founded  on  such  sale  to  the  plaintiffs ;  and  if  the  jury 
believe,  fi*om  the  evidence,  that  the  defendant  Lance  was  in 
possession  of  the  premises  at  the  time  of  the  commencement  of 
the  suit,  that  makes  out  2^.  prima  facie  right  in  the  plaintiffs  to 
recover  against  the  defendant  Lance." 

The  court  refused  to  give  the  instruction  as  asked,  but  modi- 
fied the  same  by  adding  the  words,  "  unless  they  believe,  from 
the  evidence,  that  Lance  was  in  as  the  tenant  of  Howard." 

The  defendants  asked  and  the  court  gave  the  following 
instruction : 

"  The  court  instructs  the  jury  that  if  they  believe,  from  the 
evidence  in  the  case,  that  Charles  Howard,  the  common  som'ce 
of  the  title,  executed  the  mortgage  which  is  in  evidence  to 
John  Harris,  Jr.,  upon  the  premises  in  question,  and  that  said 
mortgage  was  duly  recorded  upon  the  land  records  of  Fulton 
county,  prior  to  the  rendition  of  the  judgment  offered  in  evi- 
dence by  the  plaintiffs,  that  then  the  plaintiffs  cannot  recover  in 
this  suit,  if  they  believe  that  Lance  was  the  tenant  of  Howard." 

The  plaintiffs  excepted  to  the  modification  of  their  instruction 
and  to  the  giving  of  the  above  instniction  for  the  defendants. 
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The  jury  found  that  the  defendants  were  "not  guilty  of 
withholding  the  premises,"  etc. 

The  plaintiffs  moved  the  court  for  a  new  trial,  which  the 
court  overruled  and  rendered  judgment  for  the  defendants. 

Messrs.  Goubr,  Judd  &  Boyd,  for  the  plaintiffs  in  error. 

Mr.  M.  S.  Kimball,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Ca^on  delivered  the  opinion  of  the  Court : 

A  mortgage,  even  after  condition  broken,  is  not  an  absolute 
outstanding  title  of  which  a  stranger  can  take  advantage,  and 
defeat  a  recovery  in  ejectment  by  the  mortgagor  or  one  claim- 
ing under  him.  It  is  available  for  the  mortgagee  or  his  tenant, 
but  not  for  the  tenant  of  the  mortgagor.  It  may  be  that  the 
defendant  might  have  shown  that  he  had  attorned  to  the 
mortgagee,  of  the  condition  broken,  and  thus  defended  his  pos- 
session under  the  mortgage ;  but  of  this  the  record  affords  no 
proof.  The  defense  then  must  rest  entirely  on  the  judgment 
of  foreclosure. 

Whether  that  judgment  would  constitute  a  defense  must 
depend  entirely  on  the  fact  whether  the  record  of  the  mortgage 
on  which  the  judgment  was  rendered,  was  older  than  the  judg- 
ment under  which  the  plaintiff  claimed  title.  This  the  record 
fails  to  disclose.  There  is  nothing  to  show  that  the  sovrefadas 
was  brought  on  the  record  of  the  mortgage  produced  on  trial. 
For  aught  that  appeared,  the  foreclosure  may  have  been  of  a 
junior  mortgage,  subsequent  to  the  judgment  under  which  the 
plaintiff  claimed.  The  judgmeijt,  then,  of  foreclosure  on  the 
scire  facias  was  not  sufficient  to  constitute  a  defense  to  the 
plaintiff's  title. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


254  Mekritt  y,  Niles.  [Jan.  T. 


Statement  of  the  case. 


John  W.  Merritt 

V. 

Nathaniel  Niles. 

[ORIG.  ED. ,  PAGE  282.] 

1.  Execution  —  whether  mortgaged  chattels  are  subject  to  levy  and  sale. 
The  mortgagor  of  a  chattel,  having  the  right  of  possession  for  a  definite 
period,  has  an  interest  which  may  be  sold  on  execution,  and  the  purchaser 
will  acquire  the  right  of  possession  and  ownership,  subject  to  the  mortgage. 

2.  Extinguishment  —  by  operation  of  law.  If  a  junior  mortgagee  pur- 
chases the  mortgaged  chattels  under  sale  on  execution  against  the  mort- 
gagor, takes  the  same  into  possession,  and  pays  off  a  prior  mortgage,  his 
own  mortgage  and  debt  will  thereby  be  extinguished.  He  will  be  paid,  by 
operation  of  law,  as  he  cannot  foreclose  as  against  himself,  and  he  will  not 
be  permitted  to  collect  the  debt  of  the  mortgagor. 

Writ  of  Ebeoe  to  the  Circuit  Court  of  St.  Clair  county. 

This  was  an  action  of  debt,  by  Nathaniel  Il^iles  against  John 
W.  Merritt,  upon  a  promissory  note. 

It  appears  that  in  the  spring  of  1851,  the  defendant  executed 
a  chattel  mortgage  to  one  H.  H.  Horner,  upon  a  printing  press 
and  printing  materials,  to  secure  a  debt  of  $281.60 ;  that  on 
July  12, 1851,  the  defendant  gave  the  plaintiff  the  note  sued  on 
for  $337.60,  bearing  ten  per  cent  interest,  and  executed  another 
chattel  mortgage  on  the  same  property  to  secure  its  payment  • 
that  subsequent  to  the  making  and  recording  of  these  two  mort 
gages,  two  judgments  were  recovered  against  the  defendant, 
one  in  favor  of  one  Stookey,  and  the  other  in  favor  of  one 
Anderson,  amounting  together  to  over  $200 ;  that  the  sheriff 
of  St.  Clair  county,  under  executions  issued  on  these  judgments, 
levied  upon  and  sold  the  mortgaged  property  at  public  sale,  on 
September  27,  1851,  before  either  of  the  mortgages  was  due ; 
that  the  plaintiff  became  the  purchaser  for  $200,  and  took  the 
pi-operty  to  his  own  exclusive  use ;  that  the  property,  at  the 
time  of  the  sale,  was  worth  $1,000,  and  that  the  plaintiff  under- 
took to  pay  Homer  the  amount  of  his  claim  by  giving  him  the 
plaintiff's  own  note. 

T\\o  court  below  gave  judgment  for  the  plaintiff",  for  $337.60 
debt,  and  i5^'i!»5.40  damages. 
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Mr.  Jehu  Baxer,  for  the  plaintiff  in  error. 
Mr.  Nathaniel  Niles,  pro  se. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  mortgagor  of  a  chattel,  having  the  right  of  possession 
for  a  definite  period,  has  an  interest  which  may  be  sold  by  exe- 
cution. The  purchaser  under  the  execution  acquires  thereby, 
the  right  of  possession  and  the  absolute  ownership,  subject  to 
the  incumbrance. 

Niles,  in  this  case,  was  an  incumbrancer  prior  to  the  execu- 
tion, and  so  was  Horner.  Kiles,  by  his  purchase  under  the 
execution,  acquired  the  right  of  immediate  possession  of  the 
property,  and  the  absolute  ownership  also,  subject  only  to  his 
own  and  Herner's  incumbrance.  By  extinguishing  these  in- 
cumbrances, ISTiles  became  the  absolute  and  undisputed  owner, 
as  a  stranger  would  have  been  who  had  purchased  at  the  sheriff's 
sale,  and  discharged  the  incumbrances.  By  paying  off  Homer's 
mortgage,  and  taking  the  property  into  his  possession  as  his 
own,  his  own  incumbrance  was  thereby  extinguished,  for  he 
could  not  subject  the  property  in  his  own  hands,  to  its  pay- 
ment ;  he  could  not  foreclose  against  himself,  or  sell  the  prop- 
erty to  pay  himself.     He  was  paid  by  operation  of  law. 

As  a  question  of  intention,  we  are  satisfied,  as  the  mortgaged 
property  is  shown  to  have  been  worth  much  more  than  the 
judgments  under  which  it  was  sold,  together  with  the  two  mort- 
gages, and  his  paying  off'  Horner's  incumbrance  raises  a  strong 
implication  that  Niles  took  the  property  in  payment  of  his  own 
note  and  mortgage.  Taking  the  property  subject  to  his  own 
mortgage  he  thereby  satisfied  his  own  debt.  He  purchased  the 
property  at  the  sheriff's  sale  for  much  less  than  the  real  value 
by  reason  of  the  incumbrances  upon  it,  and  it  would  not  be 
just  that  he  should  hold  the  property  and  be  permitted  to  col- 
lect the  debt  also.  The  judgment  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


256  FowLEK  et  al.  v.  Arnold,  [Jan.  T. 

Opinion  of  the  Court. 

Thomas  H.  Fowler  et  al. 

V. 

Joseph  W.  Aenold. 

[OKIG.  ED.,    PAGE  384.] 

Flba  in  ABATHaiBNT — great  strictness  required.  Where  a  dilatory  plea 
is  filed  merely  for  the  purpose  of  delay,  not  disputing  the  justice  of  the 
plaintiff's  demand,  technical  strictness  will  be  required,  especially  in  the 
title  of  the  cause,  the  court,  and  term,  and  time,  and  every  thing  which 
seems  to  identify  it  with  the  cause  in  which  it  is  intended  to  be  filed. 

Appeal  from  the  Circuit  Court  of  Sangamon  county. 
Mr.  N.  M.  Broadwell,  for  the  appellants. 
Messrs.  Mathent  &  Shutt,  for  the  appellee. 

Mr.  Chief  Justice  Cai-on  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  commenced  in  the  court 
below  by  Joseph  W.  Arnold  against  Thomas  H.  Fowler,  Rufus 
S.  Lord  and  Edwin  S.  Fowler,     The  defendants  below  filed  a 
plea  in  abatement  of  the  writ,  which  was  entitled  as  follows : 
"  TH08.  H.  Fowler  et  al. )  j^  ^^^  Circuit  Court  of  Sangamon  county. 

JOSEPH  W  Arnold.      \  October  term.  A.  D.  1859. 

And  the  said  defendants,  by  their  attorneys,  come  and  defend,"  etc. 

On  the  plaintiff's  motion,  this  plea  was  stricken  from  the  files 
by  the  court,  and  this  decision  is  the  only  one  assigned  for  error. 

In  this  we  think  the  court  was  right.  It  was  not  properly 
entitled  in  the  cause.  Neither  in  the  margin  nor  in  the  body 
of  the  plea  were  the  names  of  the  defendants  given.  Even  had 
it  been  a  plea  to  the  merits,  we  will  not  say  that  the  court 
would  have  been  bound  to  regard  it  as  pertaining  to  the  case, 
when  the  names  of  two  of  the  defendants  in  whose  behalf  it 
was  filed  were  omitted,  both  in  the  margin  and  in  the  body  of 
the  plea.  But  when  a  dilatory  plea  is  filed,  merely  for  the  pur- 
pose of  delaying  the  plaintiff  by  putting  him  to  another  writ, 
while  the  justice  of  the  demand  is  not  disputed,  the  law  requires 
the  strictest  technicality,  especially  in  the  title  of  the  cause,  the 
court,  and  term,  and  time,  and  every  thing  which  serves  to 
identify  it  with  the  cause  in  which  it  is  intended  to  be  filed. 

The  judgment  is  aftinned. 

Judgment  afirmed. 
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Statement  of  the  case. 


Samuel  B.  Whiteside 

V. 

John  W.  Pulliam. 

[OKIG.  ED.,  PAGE  285.] 

1.  Chanceky  pkactice  —  stating  account  on  reference,  without  notice. 
Upon  a  reference  to  a  master  to  state  an  account,  the  parties  have  the  right 
to  be  present  and  to  be  heard.  If  the  master  proceeds  to  take  and  state  an 
account  in  the  absence  of  the  parties  or  their  solicitors,  and  without  notice, 
an  exception  to  his  report  should  be  allowed,  and  the  cause  again  referred.* 

2.  Same  —  affidavit  in  support  of  exceptions.  If  a  party  excepts  to  a  mas- 
ter's report  stating  an  account,  on  the  ground  of  a  want  of  notice  of  the 
time  of  the  hearing,  his  affidavit  in  support  of  the  exception  should  also 
show  that  his  solicitor,  as  well  as  himself,  had  no  notice. 

3.  Same  —  opening  master's  report  for  further  proof.  If  a  party  desires 
to  introduce  further  evidence  in  a  cause  referred  to  a  master,  he  should 
first  apply  to  the  master,  and  if  refused,  he  should  except  to  his  report. 
If  made  to  the  court  in  term  time,  and  no  diligence,  or  any  accident  or  good 
reason  is  shown  why  the  evidence  was  not  produced  in  vacation,  there  will 
be  no  error  in  refusing  to  open  the  report. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county. 

This  was  a  bill  for  an  account,  filed  by  John  W.  Pulliam 
against  Samuel  B.  Whiteside,  E.  Penseneau,  and  Narcisse  Pen- 
seneau. 

The  cause  was  referred  to  the  master  iu  chancery  to  take 
and  state  the  account.  Whiteside,  after  the  master's  report 
was  filed,  excepted  to  the  same,  on  the  ground  that  there  was 
no  notice  to  him  of  the  time  and  place  of  taking  the  account ; 
that  he  was  not  examined  as  a  witness  on  the  taking  of  the 
account,  and  that  N.  Penseneau  was  not  examined,  and  filed 
his  and  other  aflSdavits  in  support  of  his  exceptions. 

He  also  moved  the  court  to  open  the  proceedings,  and  for 
leave  to  produce  farther  testimony  before  the  master  during 
the  term.  The  court  overruled  the  exceptions  and  the  motioni, 
and  rendered  a  final  decree  upon  the  master's  report.  White- 
side prayed  an  appeal,  and  by  consent  the  cause  was  sent  to 
the  Second  Grand  Division. 


•  See  Prince  T.  Cutler,  69  HL  a07. 

33— 25th  III. 
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Opinion  of  tlie  Court. 

Mr.  Jehu  Baker,  for  the  appellant. 

Messrs.  W.  H.  &  J.  B.  Underwood,  for  the  appellee. 

Mr.  Justice  Waiter  delivered  the  opinion  of  the  Court: 
When  a  reference  is  made  to  a  master  in  chancery  to  take 
and  state  an  account,  the  parties  have  the  undoubted  right  to 
be  present  and  be  heard  in  support  of  their  rights.  And  the 
master  should  never  proceed  to  pass  upon  and  fix  their  rights 
by  stating  the  account,  unless  the  parties  are  present  by  them" 
selves  or  their  solicitors,  or  have  been  notified  of  the  time  and 
place  of  the  hearing.  On  the  hearing  before  him,  they  have 
the  same  right  to  be  heard  by  themselves  or  by  counsel,  to  in- 
troduce evidence,  cross-examine  witnesses,  and  take  the  various 
Bteps  authorized  by  law,  as  if  the  hearing  was  before  the  chan- 
cellor instead  of  the  master.  And  when  the  master  has  pro- 
ceeded to  take  and  state  an  account  in  the  absence  of  either 
party,  or  of  his  solicitor,  and  without  notice  to  either  of  them, 
an  exception  to  his  report  should  be  allowed,  and  the  cause 
again  referred,  so  as  to  afford  the  party  an  opportunity  of  being 
heard  and  of  urging  his  claims. 

In  this  case  the  defendant  Whiteside  excepted  to  the  master's 
report,  because  of  an  alleged  want  of  notice  of  the  time  and 
place  of  stating  the  account.  The  exception  was  disallowed  by 
the  court.  In  support  of  this  exception  Whiteside  filed  his 
affidavit,  in  which  he  denies  that  he  was  served  with  notice,  or 
had  any  knowledge  of  the  time  when  the  evidence  was  heard 
before  the  master,  but  he  fails  to  state  that  his  solicitor  had  no 
such  notice,  nor-is  there  any  thing  appearing  in  the  record  by 
which  it  is  shown  that  his  solicitor  had  not  notice,  or  was  not 
present  at  the  hearing  before  the  master.  From  the  master's 
report  it  appears  that  defendant  examined  Edward  Penseneau, 
when  he  was  testifying  before  the  master.  It  is  true  that  the 
report  does  not  specify  which  defendant  it  was,  but  as  neither 
of  the  Penseneaus  seem  to  have  had  any  interest  in  this  con- 
test, and  as  Whiteside  has  failed  to  deny  in  his  affidavit  that 
hia  solicitor  was  then  present,  we  may  safely  infer  that  the 
examination  was  by  Whiteside's  solicitor.  Had  the  report 
failed  to  show  an  appearance,  by  any  defendant  on  the  hear- 
ing, the  presumption  might  have  been,  that  the  master  wafi 
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Statement  of  the  case. 


unauthorized  to  act.  But  upon  this  record  we  are  of  the 
opinion  that  the  court  acted  correctly  in  refusing  to  allow  this 
exception. 

The  other  exceptions  should  have  been  taken  before,  and 
disallowed  by  the  master,  to  entitle  them  to  be  heard  before 
the  chancellor.  BrocJcman  v.  Aulger^  12  111.  277.  And  on 
the  application  to  open  the  master's  report  to  hear  farther  evi- 
dence, the  party  failed  to  show  the  use  of  diligence,  or  any 
accident,  or  any  reason  why  he  had  not  offered  to  adduce  the 
evidence  before  the  master  in  vacation.  Had  he  called  upon 
the  master  in  vacation,  before  the  hearing,  and  offered  to  pro- 
duce the  evidence,  and  the  master  had  refused  to  fix  a  time  for 
the  purpose,  then  the  application  would  have  been  entitled  to 
more  favor.  But  it  does  not  appear  that  he  took  any  steps  or 
made  any  effort  to  have  his  evidence  heard  by  the  master.  "We 
perceive  no  error  in  overruling  this  motion.  No  error  is  dis- 
covered iu  this  record  for  which  the  decree  of  the  court  below 
should  be  reversed,  and  it  is  therefore  affirmed. 

Decree  affi/rmed. 


Asa  Ejstoles  et  al. 

V. 

Parthena  W.  Hill,  Adm'x,  etc. 

[grig.   ED.,  PAGE  288.] 

Pkomissory  note,  a  memorandum  upon  a  promissory  note,  below  the 
signature,  "  when  due  to  draw  fifteen  per  cent,"  without  any  proof  it  was 
there  when  the  note  was  signed,  will  not  change  its  legal  effect. 

Weit  of  Eeeoe  to  the  Circuit  Court  of  Menard  county. 

This  was  an  action  commenced  in  the  county  court,  and  taken 
by  appeal  to  the  circuit  court.  The  action  was  assumpsit 
brought  by  the  plaintiff  in  error  against  the  defendant  in  error. 
The  note  was  for  |1,200,  and  drawn  in  the  usuai  form,  and 
bearing  ten  per  cent  interest. .  On  the  same  paper,  but  below 
and  apart  from  the  signatures,  was  the  following  memoran- 
dum :  "  when  due  to  draw  fifteen  per  cent."  The  plaintiff 
recovered  the  amount  due  ou  tlie  note. 


260  EnnEB  V.  Richards  et  al.  [Jan.  T, 

Syllabus. 

Mr.  Thomas  P.  Cowan,  for  the  plaintiffs  in  en-or. 
Messrs.  Stuabt  &  Edwards,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 
The  memorandum  on  the  note  below  the  date  and  signatures, 
and  made  by  the  payee,  is  no  part  of  the  note.  It  is  wholly 
meaningless  —  "  when  due  to  draw  fifteen  per  cent."  No  one 
can  say  that  fiiteen  per  cent  per  annum  was  reserved,  even  if 
it  was  shown  the  memorandum  was  placed  there  by  the  parties. 
There  is  no  proof  whatever  that  the  memorandum  was  made  at 
the  time  the  note  was  made,  or  was  signed  by  the  parties  as  a 
part  of  the  contract.  The  note  is  complete  without  it,  and  bears 
interest  at  ten  per  cent  from  its  date.  There  is  no  proof  what- 
ever of  usury,  none  of  a  corrupt  agreement  to  reserve  more  than 
ten  per  cent  on  the  indebtedness. 

The  judgment  for  the  interest  as  computed  at  ten  per  cent 
is  correct,  and  is  affirmed. 

Judgment  affi/rmed. 


Simon  Eimeb 

V. 

'  Joseph  Richaeds  et  al. 

[ORIO.  ED.,  PAGE  289.] 

1.  Attachment  —  recognizance  A  defendant  in  attachment  may  enter 
into  recognizance  in  open  court,  and  have  a  restoration  of  his  property ; 
and  such  recognizance  will  be  good,  although  the  condition  should  be  that 
the  principal  and  his  sureties  will  pay  whatever  j udgment  may  be  rendered 
in  the  attachment  suit,  such  a  condition  not  being  a  material  departure 
from  the  statute. 

3.  Same  —  interest  may  be  included  in  recognizance.  As  interest  is  an 
incident  to  a  judgment,  by  statute,  it  may  be  included  in  the  condition  of  a 
recognizance  given  in  an  attachment  suit. 

3.  Evidence  —  attacking  judicial  proceedings  collaterally.  In  an  actioc 
upon  a  recognizance  given  in  an  attachment  suit,  the  regularity  of  the 
Judgment  in  attachment  cannot  be  inquired  into.  If  the  court  has  jurisdic- 
tion this  will  be  sufficient. 

4.  An  action  op  debt  lies  upon  a  recognizance,  though  it  is  not  signed 
by  the  cognizors,  as  well  as  scire  facias. 

Appeal  from  the  Circuit  ('oiirt  of  St.  Clair  county. 
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This  was  an  action  of  debt,  brought  by  Richards  and  otherd 
against  Simon  Eimer,  upon  a  recognizance  given  in  open  court, 
in  an  attachment  suit  against  Isaac  Shelby  and  others.  The 
suit  was  originally  brought  against  Shelby  and  Eimer,  but  wag 
dismissed  as  to  the  former. 

The  first  count  of  the  declaration  alleges,  in  substance,  that 
the  defendant  Eimer  entered  into  a  certain  recognizance  in 
open  court,  whereby  he  acknowledged  himself  to  be  indebted 
to  the  plaintiffs  in  the  sum  of  $Y,000,  if  default  was  made  in 
the  conditions  following :  if  the  several  cognizors  should  well 
and  truly  pay  the  full  amount  of  whatever  judgment  might  be 
rendered  in  favor  of  the  plaintiffs,  with  the  interest  thereon 
and  the  proper  costs  of  *  the  plaintiffs  in  a  certain  attachment 
suit  for  the  recovery  of  |43.60,  then  depending  in  said  court, 
wherein  the  plaintiffs  in  this  suit  were  plaintiffs,  and  the  said 
Isaac  Shelby,  Jr.,  Henry  Parkens  and  T.  Porter  Shaw  were 
defendants,  within  ninety  days  from  the  rendition  of  said  judg- 
ment, then  the  recognizance  was  to  become  null  and  void, 
otherwise  to  remain  in  full  force  and  effect,  as  appears  by  the 
record,  etc.  The  declaration  further  alleged  that  the  plaintiffs 
in  said  suit  recovered  judgment  against  one  of  the  defendants; 
Isaac  Shelby,  Jr.,  for  $5,000  and  costs ;  that  execution  was 
issued  and  returned  no  property  found ;  that  the  ninety  days 
had  elapsed,  and  that  neither  Eimer  nor  said  Shelby  had  paid 
said  judgment,  or  any  part  thereof,  or  discharged  said  recogni- 
zance, whereby  an  action  had  accrued,  etc. 

The  second  count  was  substantially  the  same,  reciting  the 
proceedings  in  the  attachment  suit  more  fully,  and  the  levy  on 
property  under  the  writs  of  attachment;  the  appearance  of 
Shelby  in  the  attachment  suit ;  that  Shelby  and  Eimer  entered 
into  a  voluntary  recognizance  of  record  in  open  court,  reciting 
the  same  as  in  the  first  count ;  that  in  consideration  of  such 
recognizance,  the  attachments  were  dissolved  and  the  property 
attached  was  restored,  and  alleges  the  recovery  of  judgment  as 
in  the  first  count. 

The  third  count  is  substantially  the  same  as  the  second,  ex  ■ 
cept  that  it  does  not  aver  a  restoration  of  the  property  attached, 
or  the  issuing  of  an  execution. 

The  fourth  count  alleges  that  Eimer  alone  entered  into  a 
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voluntary  recognizance  in  the  attachment  suit,  which  recogni- 
zance is  recited  as  before ;  the  recovery  of  judgment  against 
Shelby,  the  issuing  of  executions,  etc.,  but  does  not  allege  any 
consideration  for  the  recognizance,  or  that  the  property  attached 
was  restored. 

The  defendant  demm-red  to  the  declaration,  which  the  court 
overruled,  and  rendered  judgment  in  favor  of  the  plaintiffs  for 
the  penalty  of  the  recognizance,  to  be  discharged  on  the  pay- 
ment of  the  damages  assessed  at  $5,398.55. 

By  agreement  this  appeal  was  transferred  to  the  Second 
Grand  Division  of  this  court. 

]Mi'.  G,  KcEBNEK,  and  Mr. W.  H.  Underwood,  for  the  appellant. 

Mr.  Jehu  Bakek,  for  the  appellees. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 
It  is  nnnecessary  now  to  determine  whether  it  is  at  this  day 
competent,  as  was  the  practice  in  former  times,  when  but  few 
in  the  community  could  read  or  write,  for  all  persons  to  appear 
in  open  court  and  enter  into  recognizances,  as  evidence  of  their 
private  contracts  in  no  way  connected  with  any  proceeding 
pending  or  to  be  pending  in  the  court.  In  this  case  not  only 
the  averments  of  the  several  counts  of  the  declaration,  but  the 
recognizance  set  out  therein,  show  that  it  was  taken  in  a  case 
expressly  authorized  by  law. 

An  objection  is  taken  that  the  condition  of  the  recognizance 
not  only  is,  that  the  principal  therein,  who  was  the  defendant 
in  the  attachment,  but  also  the  sureties,  should  pay  whatever 
judgment  should  be  rendered  in  the  attachment  case.  This  is 
no  substantial  departure  from  the  provisions  of  the  statute.  It 
does  not  affect  the  legal  obligation  of  the  recognizance.  That 
redundancy  in  the  condition  expresses  no  more  than  was  legally 
implied  before.  Without  it,  either  of  the  cognizors  had  the 
right  to  go  and  pay  the  judgment,  and  thus  discharge  or  satisfy 
the  condition  of  the  recognizance.  If  it  was  not  paid  by  some 
one,  then  all  were  liable  ;  if  it  was,  then  none  were.  The  legal 
effect  was  pi-ecisely  the  same  in  either  case.  So  also  of  the 
objection  that  the  word  "interest"  is  inserted  in  the  condition. 
If  not  inserted  it  wonld  have  been  implied.  Interest,  by  our 
statute,  i:i  inado  an  iTicidont  t«>  the  judi^ment. 
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We  cannot  in  this  collateral  action  inquire  into  the  regularity 
of  the  judgment  in  the  attachment  proceeding.  It  appears  to 
be  in  the  same  action  to  which  reference  is  made  in  the  recog- 
nizance, and  the  court  had  jurisdiction  of  the  subject  matter. 
That  is  conclusive  in  a  collateral  proceeding. 

The  several  other  technical  arid  formal  objections  which  were 
made  to  the  declaration,  have  been  considered  by  the  court  and 
foimd  to  be  untenable. 

Finally,  it  is  objected  that  debt  cannot  be  brought  on  a  recog- 
nizance which  is  not  signed  by  the  parties,  but  that  the  only 
remedy  is  by  sci.  fa.  If  that  distinction  is  to  be  found  in  Bome 
of  the  old  books,  the  rule  is  not  recognized  at  least  in  modem 
times.  That  distinction  cannot  be  supported  by  any  philosophi- 
cal reason,  and  is  inconsistent  with  the  general  rules  by  which 
remedies  on  record  obligations  are  afforded. 

We  do  not  think  the  objection  tenable.  The  judgment  must 
be  affirmed. 

Judgment  affirmed. 


William  Pryor  et  al. 

V. 

Aaron  Cain. 

[ORIG.  ED.,  PAGE  293. j 

SuBSCKiPTiON  —  recoverable  when  money  is  expended  on  its  faith,  or 
expenses  incurred.  When  a  person  makes  a  subscription,  or  promise  to  pay 
money,  with  others,  to  carry  on  some  lawful  project  and  supposed  to  be 
beneficial  to  the  projectors,  and  money  is  advanced,  materials  furnished  or 
labor  has  been  done  on  the  faith  of  its  payment,  an  action  will  lie  to  recover 
the  amount  of  the  subscription,  or  such  portion  of  it  as  will  be  equal  lo  the 
subscriber's  share  of  the  expense  incurred. 

Writ  of  Eeror  to  the  Circuit  Court  of  Adams  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  brought  before  a  justice  of  the  peace  by 
the  plaintiffs  in  error  against  the  defendant  in  error  upon  a 
promissory  note,  and  upon  an  account  for  money  paid  to  the 
use  of  the  defendant,  and  upon  a  subscription  for  building  a 
church,  and  taken  by  appeal  to  the  circuit  court. 

On  the  trial  of  the  appeal,  the  plaintiils  read  in  evidence  y 
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promissory  note  of  the  defendant  for  $30.  The  plaintiffs  then 
produced  a  subscription  paper  signed  by  the  defendant  and 
others,  by  which  the  defendant  promised  to  pay  $20  for  the 
pui-pose  of  building  a  church,  and  proved  the  execution  thereof 
by  the  defendant,  and  offered  to  prove  by  a  witness  that  at  a 
meeting  held  in  the  neighborhood  of  the  plaintiffs  and  defend- 
ant, the  plaintiffs  were  selected  as  a  committee  to  get  up  said 
subscription  paper,  to  collect  the  same  and  to  act  as  a  building 
committee  in  building  the  church  ;  that  the  plaintiffs  in  pursu- 
ance of  such  selection,  and  on  the  faith  of  the  subscriptions, 
built  and  completed  the  church  according  to  the  terms  of  the 
subscription  paper,  and  in  so  doing  became  personally  liable  in 
a  large  sum  of  money,  but  the  court  refused  to  permit  the  evi- 
dence, or  admit  the  subscription  paper  in  evidence. 

The  plaintiffs  then  proved  that  after  the  defendant  signed 
the  subscription  paper,  and  before  the  suit  was  brought,  the 
defendant  admitted  that  he  had  subscribed  $20  to  build  the 
church,  and  said  that  he  would  pay  it,  but  that  he  would  not 
give  his  note. 

The  plaintiffs  then  offered  to  prove  by  the  witness,  Hudson, 
that  the  defendant  knew,  when  he  signed  the  subscription,  that 
the  plaintiffs  had  been  selected  as  a  committee  to  build  the 
church,  and  that  they  were  the  persons  to  whom  such  subscrip- 
tions were  to  be  paid,  and  that  when  he  promised  to  pay  the 
same,  he  knew  the  plaintiffs  had  become  personally  hable  on 
the  faith  of  the  subscriptions  for  the  building  of  the  church. 
The  court  refused  to  allow  these  facts  to  be  proven,  to  which 
eeveral  rulings  the  plaintiff's  excepted. 

The  plaintiffs  then  proved  that  the  defendant  had  said  he 
would  liave  paid  his  subscription,  if  he  had  not  been  sued  on 
the  same. 

The  plaintiffs  asked  the  court  to  give  the  following  instruc- 
tion to  the  jury : 

"  That  if  they  believed,  from  the  evidence,  that  defendant 
subscribed  twenty  dollars  to  build  said  church,  and  that  plain- 
tiffs, on  the  faith  of  such  subscriptions,  built  said  church,  and 
became  personally  liable  therefor,  they  should  find  for  the 
plaintiffs,  as  to  such  subscriptions." 

But  the  court  refused  to  give  the  same,  and  instructed  the 
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jury  tliat  they  must  find  for  the  defendant  as  to  the  subscrip- 
tion, unless  they  believed,  from  the  evidence,  that  the  defendant 
promised  to  pay  the  same  to  the  plaintiffs,  and  that  there  was 
no  such  evidence  in  the  case. 

The  plaintiffs  at  the  time  excepted  to  the  refusal  of  the  court 
to  give  the  instruction  asked  by  them,  and  to  the  giving  of  the 
instruction  for  the  defendant. 

The  jury  found  for  the  plaintiffs  the  amount  of  the  note 
only.  The  court  overruled  a  motion  by  the  plaintiffs  for  a  new 
trial,  and  rendered  judgment  on  the  verdict. 

Messrs.  Buckley  &  Delano,  for  the  plaintiffs  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

There  can  be  no  doubt  in  this  case  as  to  the  law.  It  is  well 
settled  that  when  a  person  subscribes,  with  others,  a  sum  of 
money  to  carry  on  some  common  project,  lawful  in  itself,  and 
supposed  to  be  beneficial  to  the  projectors,  and  money  is  ad- 
vanced on  the  faith  of  the  subscription,  an  action  for  money 
paid,  laid  out  and  expended,  may  be  maintained  to  recover  the 
amount  of  the  subscription,  or  such  portion  of  it  as  will  be  equal 
to  the  subscribers  portion  of  the  expense  incurred.  Hohties  v. 
Dama^  12  Mass.  190  ;  Farmington  Academy  v.  Allen,  14  ib. 
172 ;  Bryant  v.  Goodenow,  5  Pick.  228 ;  Robertson  v.  March, 
3  Scam.  198. 

Numerous  other  cases  to  the  point  might  be  cited.  They  all 
proceed  upon  the  principle  that  a  person  making  a  promise 
upon  the  strength  of  which  other  persons  advance  money,  or 
furnish  labor  or  materials,  is  bound  in  good  faith  to  fulfill  the 
obligation,  the  party  paying  the  money  or  furnishing  the  labor 
and  materials  having  a  right  to  rely  on  such  subscription. 

The  court  trying  this  case  should  have  received  the  evidence 
relating  to  the  subscription,  and  also  the  defendant's  admissions, 
and  should  have  given  the  instruction  asked  by  the  plaintiff. 
Because  the  evidence  was  rejected  and  the  instruction  refused, 
the  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  conformity  to  this  opinion. 

Judgment  r&oersed. 
34__25th  III. 
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John  A.  Freeland,  Ex'r,  etc. 

V. 

Lemuel  T.  Dazey  et  al. 

[ORIG.  ED.,  PAGE  294.] 

Chancery  —  administration  of  estates.  A  Court  of  Chancery  will  not  ex- 
ercise its  general  jurisdiction  to  take  upon  itself  the  administration  of 
estates  and  supersede  that  of  the  Probate  Court,  except  in  extraordinary- 
cases,  when  some  special  reasons  are  shown  to  exist  why  administration 
should  be  withdrawn  from  the  Probate  Court. 

Writ  of  Eeeok  to  the  Circuit  Court  of  Moultrie  county. 

This  was  a  bill  in  chancery,  filed  by  Lemuel  T.  Dazey,  Jacob 
Black,  Eliziabeth  D.  Black,  his  wife,  Nancy  E.  Dazey,  by  her 
guardian,  and  George  R,  Foster,  against  John  A.  Freeland, 
executor  of  the  will  of  Jenettian  Dazey,  deceased. 

The  bill  alleged,  in  substance,  that  Jenettian  Dazey  died 
possessed  of  considerable  personal  estate,  having  first  made  a 
will,  by  which,  among  other  bequests,  he  gave  "to  his  son, 
Lemuel  T.  Dazey,  $400,  after  his  estate  should  be  settled  and 
debts  paid,  and  that  the  remainder  should  be  divided  among 
his  lawful  heirs;"  that  he  appointed  Freeland  his  executor, 
who  qualified,  and  possessed  himself  of  many  notes  and  effects, 
amounting  to  $5,887.81,  which  were  inventoried,  and  $2,000, 
which  he  neglected  to  inventory,  and  which  were  more  than 
enough  to  pay  all  the  debts  and  costs  of  the  estate ;  that  com- 
plainants, except  Foster  and  Jacob  Black,  were  the  only  heirs 
of  the  deceased  at  the  time  of  his  death,  and  were  entitled  to 
an  equal  division  of  the  personal  estate,  after  its  settlement 
and  the  payment  of  the  debts ;  that  they  had  made  frequent 
application  to  the  executor  to  make  a  settlement  and  division 
of  the  estate,  but  that  he  liad  never  made  any  settlement  until 
Nov.  15, 1856,  and  then  only  a  partial  one ;  that,  by  neglecting 
to  file  an  inventory,  the  estate  had  been  wasted ;  that  the  testa- 
tor, at  his  death,  was  indebted  to  Foster  for  over  $1,600,  by 
notes,  and  that  the  executor  had  neglected  and  refused  to  settle 
the  estate,  pretending  that  the  rents  were  not  sufiicient  to  pay 
the  debts. 

The  bill  prayed  that  the  defendant  answer  without  oath,  and 
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that  an  account  be  taken  of  the  assets  in  his  hands,  and  the 
same  applied  in  the  due  course  of  administration,  and  the  bal- 
ance, after  paying  debts,  etc.,  be  divided  and  paid  to  the  heirs 
of  the  deceased. 

The  defendant  answered,  and  the  cause  was  referred  to  the 
master  in  chancery  to  take  and  report  proofs,  from  which  it 
appeared  that,  at  the  May  term,  1859,  of  the  probate  court,  the 
defendant  filed  his  account  of  the  assets  of  the  estate,  amount- 
ing to  $6,181.36,  and  showing  payments  to  the  amount  of 
$5,821.59,  which  had  been  approved  by  that  court ;  that  among 
the  assets  were  claims  amounting  to  $391,  which  were  doubtful 
and  desperate ;  that  there  was  due  to  creditors  of  the  estate 
$1,385.43,  and  due  to  the  estate  only  $560.27. 

The  circuit  court  rendered  a  decree  requiring  the  executor  to 
pay  Foster  $1,626.42,  with  six  per  cent  interest  thereon  from 
June  11, 1856,  deducting  the  amount  paid  since  the  conmaence- 
ment  of  the  suit,  and  requiring  him  to  pay  $160  to  the  other 
complainants,  the  heirs  of  the  testator,  and  that  the  defendant 
pay  his  own  cost  and  haM  of  the  costs  before  the  master. 

Mr,  James  C.  Coistkling,  for  the  plaintiff  in  error. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 
We  will  not  (juestion  that  the  court  of  chancery  may,  in  the 
exercise  of  its  general  jurisdiction,  take  upon  itself  the  admin- 
istration of  estates,  and  thus,  in  the  particular  case,  supersede 
the  jurisdiction  of  the  probate  court.  In  doing  this,  it  will 
take  the  whole  administration  into  its  own  hands,  and  admin- 
ister according  to  tlie  rules  laid  down  in  the  statute  of  wills, 
modified,  possibly,  in  some  cases  by  the  principles  of  equity. 
It  cannot  interfere  with  the  probate  court  in  the  settlement  of 
an  estate  without  taking  cognizance  of  the  whole  administration. 
But  the  court  of  chancery  will  not  exercise  this  jurisdiction 
except  in  extraordinary  cases,  where  some  special  reasons  are 
shown  to  exist  why  the  administration  should  be  withdrawn 
from  the  probate  court,  itfo  such  reasons  are  shown  to  exist 
in  this  case.  No  reason  is  assigned  why  liie  ordinary  powers 
of  the  probate  court  are  not  adequate  to  the  protection  and 
enforcement  of  every  right  which  is  shown  to  exist  in  either  of 
the  complainants. 
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The  decree  of  the  court  below  is  reversed,  and  the  bill 
dismissed. 

Decree  reversed. 


Joseph  Spangler 

GrEORGE   ElCHOLTZ 

[OKIG.  KD.,  PAGE  297.] 

1.  Millers  —  held  to  reasonable  care.  Where  grain  is  left  with  a  miller 
by  a  customer,  to  be  manufactured  into  flour,  the  law  will  imply  a  promise 
on  his  part  to  use  reasonable  care  and  diligence  for  its  preservation,  and  to 
return  the  same  on  demand. 

2.  Same  —  notice  of  leaving  grain  not  essential.  It  is  not  the  notice  to  the 
miller  that  grain  is  left  in  his  mill,  that  creates  his  liability  to  take  care  of 
the  same,  but  the  fact  that  it  is  placed  there,  and  that  he  has  learned  sach 
fact. 

Wbit  of  Ekkor  to  the  Circuit  Court  of  Macon  county. 

This  was  a  suit  brought  before  a  justice  of  the  peace,  by 
George  Eicholtz  against  Joseph  Spangler,  to  recover  the  value 
of  eight  bushels  of  wheat,  left  in  defendant's  mill,  to  be  manu- 
factured into  flour,  and  which  was  lost. 

On  the  trial  of  the  appeal,  it  appeared  that  the  plaintiff  took 
four  sacks  of  wheat  to  defendant's  mill,  and  marked  the  sacks 
in  red  ink  with  the  letters  "  G.  E."  Afterwards,  when  called 
for,  the  miller  did  not  recollect  any  thing  about  the  sacks,  but 
on  search,  the  sacks  were  found,  containing  bran  only.  The 
opinion  of  the  court  states  the  other  facts. 

The  coiu't,  at  the  request  of  the  plaintiff,  instructed  the  jury 
that  "if  they  believe,  from  the  evidence,  that  plaintiff  left 
wheat  at  defendant's  mill  in  the  usual  or  customary  way,  then 
the  defendant  is  liable  for  the  loss  of  the  wheat,  and  actual 
notice  by  the  plaintiff'  to  the  defendant  or  his  miller  is  not 
necessary  to  make  the  defendant  responsible  for  the  safe  keep- 
ing of  the  wheat." 

The  defendant  asked  the  court  to  instruct  the  jury  that  in 
order  to  find  against  him,  they  must  believe,  from  the  evidence, 
that  at  the  time  the  grain  was  left  in  the  mill  by  the  plaintiff, 
he  gave  notice  to  the  defendant.  The  court  refused  to  give  the 
same,  to  which  the  defendant  excepted. 
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The  verdict  and  judgment  was  in  favor  of  the  plaintiff  for 
the  value  of  the  wheat,  the  court  overruling  defendant's  motion 
for  a  new  trial. 

Messrs.  Tuppek  &  Kelson,  for  the  plaintiff  in  error. 

Mr.  A.  B.  BuNN,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  evidence  in  this  case  shows,  that  the  wheat  was  left  by 
defendant  in  error,  in  the  mill  of  plaintiff  in  error.  It  also 
appears  that  the  sacks  which  contained  the  wheat  were  marked 
with  the  initials  of  the  name  of  defendant  in  error,  and  that  the 
same  sacks  were  found  in  the  mill  of  plaintiff  in  error,  contain- 
ing bran.  The  evidence  does  not  show  that  plaintiff  in  error  was 
notified,  that  the  wheat  was  placed  in  his  mill.  This  then  pre- 
sents the  question,  whether  plaintiff  in  error  became  a  bailee  of 
defendant  in  error,  and  liable  for  the  safe  custody  of  the  grain, 
after  it  was  placed  in  his  mill,  unless  notice  had  been  given. 
Had  the  evidence  failed  to  show  that  the  wheat  had  come  to 
his  actual  custody,  a  doubt  might  have  existed  as  to  his  liabiHty. 
Had  the  miU  been  entered  and  the  grain  stolen,  before  it  came 
to  the  possession  of  plaintiff  in  error,  or  his  miUer,  a  doubt  of 
his  liability  might  have  existed.  But  it  appears  the  sacks  which 
contained  the  wheat  when  left,  were  found  there,  in  the  custody 
of  the  miller,  with  the  wheat  removed,  and  filled  with  bran. 

From  these  facts  the  jury  were  fully  justified  in  finding  that 
the  grain  had  been  in  the  actual  possession  of  the  plaintiff  in 
error.  And  with  a  miller  who  receives  grain  and  manufactures 
it  for  his  customers,  when  it  is  left  for  that  purpose,  there  is  an 
implied  promise,  that  he  wiU  use  reasonable  care  and  diligence 
for  its  preservation,  and  will  retm-n  it  on  demand.  It  is  not 
the  notice  that  grain  is  left  in  his  mill  that  creates  the  liability, 
but  it  is  the  fact  that  it  is  placed  there,  and  he  has  learned  that 
fact,  which  imposes  the  duty. 

The  instruction  given  for  the  defendant  in  error  does  not 
assert  a  different  rule.  It  informs  the  jury  that  if  the  evidence 
shows  that  the  grain  was  left  at  the  mill  in  the  usual  or  cus- 
tomary way,  although  actual  notice  was  not  given  to  him  or  hia 
miller,  he  would  be  Kable  for  its  safe  keeping.  This  instruction 
impliedly  teUs  them  that  any  other  than  actual  notice  is  suffi- 
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cient.  If  it  was  left  there,  and  the  plaintiff  in  error  or  his 
miller  by  any  means,  became  aware  of  that  fact,  this  liability 
attached,  and  whether  it  was  left  in  the  usual  and  customary 
way  could  make  no  difference.  That  portion  of  the  instruction 
was  immaterial,  as  far  as  the  liability  was  concerned.  If  it  was 
calculated  in  any  way  to  mislead  the  jur}^,  it  was  in  favor  of 
the  plaintiff  in  error,  and  he  has  no  right  to  complain  that  it 
was  given.  This  being  true,  the  court  decided  correctly  in 
refusing  the  instruction  asked  by  plaintiff  in  error,  as  it  presents 
the  converse  of  the  proposition  contained  in  the  instruction 
given. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Sylvester  Stevens  et  al. 

V. 

Alvah  Wheeler  et  al. 

[ORIG.  ED. ,  PAGE  300.] 

Statute  of  frauds  —  sale  of  land  hy  parol  —  performance.  The  pur- 
chase of  land,  payment  of  the  purchase  money,  the  taking  of  possession; 
and  the  making  of  lasting  and  valuable  improvements  by  the  purchaser, 
takes  a  verbal  agreement  for  its  sale  out  of  the  operation  of  the  statute  of 
frauds,  and  entitles  the  purchaser  to  a  specific  performance  of  the  contract. 

Appeal  from  the  Circuit  Court  of  Adams  county ;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

This  was  a  bill  filed  by  Sylvestei-  Stevens  and  the  other  heirs 
at  law  of  Zadock  Stevens,  deceased,  for  the  partition  of  the 
S.  E.  qr.  sec.  1,  T.  3  N.,  R.  6  W.,  in  Hancock  county,  against 
Alvah  "Wheeler  and  others. 

Wheeler  answered  the  bill,  and  also  filed  his  cross  bill  against 
the  heirs  of  Zadock  Stevens,  in  which  he  set  up  that  Zadock 
Stevens  purchased  the  land  for  him  as  his  agent,  and  took  a 
deed  to  himself ;  that  said  Wheeler  afterwards  paid  him  back 
the  consideration  advanced,  took  possession  of  the  same,  and 
improved  the  same ;  that  Zadock  Stevens  promised  to  convey 
the  same  to  him,  but  died  without  having  done  so,  and  that  he, 
the  said  Wheeler,  had  ever  since  occupied  the  same  as  his  own ; 
that  some  of  the  heirs  of  Stevens  had  voluntarily  conveyed  to 
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him,  and  prayed  for  a  specific  performance  of  the  agreement  to 
convey.  Replications  were  filed  to  the  several  answers,  and 
the  cause  heard  on  the  pleadings  and  depositions  taken.  The 
com-t  below  decreed  that  the  "  complainants,  and  each  of  them, 
should,  within  thirty  days,  convey  to  Alvah  Wheeler  all  the 
title  which  they  had  when  the  cross  bill  was  filed,  October  1^, 
1858,  to  said  premises,  and  that,  upon  default  thereof,  the  mas 
ter  convey  at  Wheeler's  cost ;  that  all  the  title  be  divested  out 
of  complainants  in  original  biU,  and  vested  in  Alvah  Wheeler, 
relief  against  Jerusha  Wheeler  being  waived,  and  that  com- 
plainants in  original  bill  pay  seven-eighths  of  costs,  and  Wheeler 
one-eighth  of  costs."  The  opinion  of  the  court  states  the  con- 
clusions drawn  from  the  evidence  in  the  case.  The  complain- 
ants in  the  original  bill  appealed. 

Messrs.  Williams,  Grimshaw  &  Williams,  for  the  appel- 
lants. 

Messrs.  Skinnee,  Benneson  &  Marsh,  for  the  appellees. 

Mr.  Justice  Walker  dehvered  the  opinion  of  the  Court : 
Waiving  the  consideration  of  the  question,  whether  the  facts 
in  this  case  establish  a  resulting  trust,  we  are  clearly  of  the 
opinion,  that  they  show  a  sale  of  the  land  in  controversy,  by 
Stevens  to  Wheeler.  After  Stevens  became  the  purchaser,  and 
received  the  deed  from  Hoyt,  he  was  paid  the  full  amount  of 
the  purchase  money,  and  agreed  to  convey  to  Wheeler,  who 
under  that  agreement  went  into  the  actual  possession  of  the 
land,  made  lasting  and  valuable  improvements  upon  it,  and  has 
held  it  for  near  twenty  years  under  the  purchase,  and  during  all 
that  tune  has  exercised  acts  of  ownership ;  and  thei-e  is  no  evi- 
dence that  any  of  the  heirs  of  Stevens  have,  during  the  greater 
portion  of  that  time,  asserted  any  right  in  the  premises.  This 
we  think  manifestly  takes  the  case  out  of  the  operation  of  the 
statute  of  frauds  and  perjuries.  It  has  been  uniformly  held  by 
the  courts  of  Great  Britain,  as  well  as  of  this  country,  that  the 
purchase,  the  payment  of  the  money,  followed  with  possession 
by  the  purchaser,  and  the  making  of  lasting  and  valuable 
improvements  upon  the  premises  by  him,  takes  a  verbal  agree- 
ment for  the  sale  of  lands  out  of  the  statute,  and  entitles  the 
purchaser  to  a  specific  performance  of  the  agreement.     And 


272  Phelps  v.  Conover.  [Jan.  T. 


Statement  of  tlie  case. 


where  a  claim  like  this  has  been  permitted  to  lie  dormant  for 
sneh  a  length  of  time,  without  asserting  title,  it  has  every 
appearance  of  being  stale,  and  is  entitled  to  but  little  favor  at 
the  hands  of  the  chancellor,  even  if  the  proof  was  less  satisfac- 
tory, of  the  rights  of  the  purchaser. 

•We  perceive  no  reason  for  reversing  the  decree  of  the  court 
below,  and  it  must  be  affirmed. 


Decree  affi/rmed. 


William  Phelps 

V. 

John  G.  Conovek. 

[grig.  ED.,  PAGE  309.] 

1.  JxjDiciALi  SALE — tracts  should,  be  offered  separately.  Where  an  execa 
tion  is  levied  on  a  farm  consisting  of  several  tracts  of  land,  it  is  the  duty  of 
the  sheriff  to  offer  each  tract  separately,  using  his  own  judgment  as  to  the 
subdivision,  and  if  the  smallest  subdivision  will  not  sell,  then  add  another 
to  it,  and  so  on  until  it  has  been  offered  in  subdivisions,  when,  if  it  does  not 
sell,  he  may  sell  the  same  en  masse  on  a  reasonable  bid,  making  a  full  re- 
turn of  all  the  facts. 

2.  Same  —  adjourning  sale.  The  officer  offering  lands  for  sale  should 
exercise  a  sound  discretion  as  to  adjourning  the  sale,  and  it  seems  he  ought 
to  do  so  when  there  are  no  bidders  but  the  plaintiff  in  the  execution  or  his 
attorney,  unless  the  plaintiff  will  bid  on  each  subdivision. 

3.  Same  —  waiver  of  sufficiency  of  notice  to  set  sale  aside.  If  the  purchaser 
of  land  at  a  sale  under  his  execution  appears  to  a  motion  to  set  the  sale 
aside,  without  objection,  he  cannot  afterwards  object  to  the  sufficiency  of 
the  notice. 

4.  Vendor's  lien  —  as  against  homestead.  A  vendor's  lien  for  the  pur- 
chase money  of  land  is  protected  against  the  homestead  exemption.  But 
this  may  be  lost  by  taking  a  new  security.  As,  if  the  vendor  sells  the  note 
given  for  the  purchase  money,  and  the  assignee  gives  it  up  and  takes  a  new 
note  from  the  maker,  the  lien  will  be  lost. 

Wkit  o¥  Error  to  the  Circuit  Court  of  Mason  county. 

This  was  a  motion,  by  John  G.  Conover,  to  set  aside  a  sale 
of  real  estate  made  by  the  sheriff  on  execution. 

It  appears  from  the  evidence  preserved  in  the  record  that  at 
the  October  term,  1858,  plaintiff  in  error  recovered  judgment 
against  Conover  for  the  sum  of  $1,621.61 ;  that  on  April  13, 
1859,  an  execution  wmp  ipsuod  thereon,  and  on  the  same  day 
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delivered  to  John  H.  Havighorst,  sheriff  of  the  county,  to 
execute ;  that  on  May  15,  1859,  he  levied  the  same  on  the  fol- 
lowing lands :  S.  W.  S.  W.  23,  T.  21  N.,  E.  8  W. ;  N.  J  S.  W. 
26,  T.  21  K,  K.  8  W. ;  S.  E.  21,  T.  21  K,  K.  7  W. ;  E.  i  K 
E.  31,  S.  E.  S.  E.  30,  K  i  S.  E.  30,  E.  ^  K  E.  30,  S.  E.  S.  E. 
19,  S.  W.  K  E.  19,  K.  W.  S.  E.  19,  and  K  E.  S.  E.  19,  all-  in 
township  20  K.,  range  7  "W.  of  the  third  principal  meridian ; 
that  on  July  23,  1859,  the  sheriff  sold  said  lands,  after  first 
offering  the  same  in  forty  acre  tracts  and  getting  no  bids  for 
the  same,  to  Phelps,  en  masse,  for  the  sum  of  $1,726.48,  and 
issued  a  certificate  of  purchase,  which  was  not  put  upon  record 
for  some  months  after  ;  that  the  debt  on  which  the  judgment 
was  founded,  was  contracted  since  July  4,  1851 ;  that  since 
April  1, 1854,  the  defendant  in  the  execution  has  been  a  house- 
holder and  had  a  family,  and  resided  upon  the  S.  "W.  N.  E.  19, 
which  was  all  improved.  It  also  appears  from  affidavits  pre- 
served in  the  record,  that  the  said  lands,  at  the  time  of  titeir 
sale,  were  and  still  are  of  the  following  values  : 

S.  W.  S.  W.  23.  T.  31  N.,  R.  8  W $240 

N.i  S.  W.  26,  T.  31  N.,  R.  8  W 100 

S.E.  21,  T.  21  N.,  R.  7  W 1,120 

E.  i  N.  E.  31,  T.  31  N.,  R.  7  W.,  $3  per  acre 240 

S.  E.  S.  E.  30,   21      7     "   "   120 

N.  i  S.  E.  30,   21      7     "   "    340 

E.  i  N.  E.  30,   30N.,  R.  7W..   "   "   240 

S.  E.  S.  E.  19,   20      7    $15peracre 600 

S.  W.  N.  E.  19,   20      7      "   "   600 

N.  W.  S.  E.  19,   20      7      "   "   600 

N.E.  S.E.  19,   30      7      "   "   600 

$4,700 

On  Oct.  31,  1860,  the  defendant  in  the  execution  filed  his 
motion  to  set  aside  the  sale  for  the  following  reasons : 

1.  That  the  whole  of  the  lands  were  sold  en  masse.  2.  That 
the  land  lies  in  separate  and  distinct  tracts,  some  distance  apart, 
and  were  all  sold  together.  3.  That  at  and  before  the  sale,  the 
land  was  occupied  as  a  homestead,  and  the  sheriff  did  not  have 
it  set  off  and  appraised.  4.  That  the  certificate  of  purchase 
was  not  filed. 

It  also  appeared  from  the  affidavit  of  Lyman  Lacey,  that  the 
$665  claimed  to  be  purchase  money  of  the  W.  f  S.  E.  19  and 
35— 25th  III. 
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S.  W.  In^.  E.  19,  T.  20  N.,  E.  7  W.,  was  as  foUows :  the  pur- 
chase was  made  of  one  John  Close,  by  the  defendant  in  execu- 
tion, who  gave  his  mortgage  to  secure  the  payment  of  the  same ; 
that  the  note  was  sold  by  Close  to  George  Robinson,  who  after- 
wards satisfied  the  mortgage  and  took  Conover's  note  for  said 
money  and  other  moneys  to  the  amount  of  $1,089.88,  which  he 
assigned  to  the  plaintifiE  in  execution,  upon  which  he  recovered 
the  judgment. 

The  court  below  sustained  the  motion  and  set  aside  the  sale. 

Mr.  C.  J.  DiLWOETH,  for  the  plaintiff  in  error. 

Mr.  Lyman  Lacey,  for  the  defendant  in  error. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 
Our  statute  provides,  that  when  any  property,  real  or  per- 
gonal, shall  be  taken  in  execution,  if  such  property  be  suscepti- 
ble of  division,  it  shall  be  sold  in  such  quantities  as  may  be  neces- 
sary to  satisfy  the  execution  and  costs.  (Scates'  Comp.  604.) 
It  appears  from  the  record  in  this  case,  that  the  several  tracts  of 
land  levied  on  and  sold  by  the  sheriff,  were  situate  in  different 
townships  and  ranges,  and  for  the  most  part  wholly  disconnected. 
It  also  appears  that  the  sheriff  offered  the  lands  for  sale  in  tracts 
of  forty  acres  each,  being  the  lowest  legal  subdivision,  and  there 
being  no  bidders,  he  again  offered  them  for  sale  in  a  lump,  on 
the  same  day,  when  they  were  struck  off  to  the  plaintiff  in  the 
execution  for  a  sum  exceeding  one-third  of  their  real  value  by 
a  few  hundred  dollars.  A  motion  was  made  in  due  time,  on 
notice,  in  the  court  out  of  which  the  execution  issued,  to  set 
aside  the  sale  for  this  irregularity,  which  was  allowed,  and  this 
appeal  taken. 

We  have  considered  the  several  grounds  assumed  by  the  ap- 
pellant for  the  reversal  of  this  judgment,  but  do  not  deem  any 
of  them  tenable.  It  is  true,  the  presumption  of  law  is  that  a 
public  officer  does  his  duty  —  that  a  sheriff  in  making  a  sale  of 
property  obeys  the  law,  but  the  presumption  can  be  rebutted 
by  proof  that  he  failed  in  his  duty,  as  in  this  case.  The  proof 
is  that  he  sold  all  the  lands  in  a  mass,  whilst  the  law  says  he 
shall  sell  in  parcels  if  practicable.  It  is  answered  to  this,  that 
the  sheriff  offered  the  lands  in  parcels,  and  they  would  not  sell. 
In  Cwjoen  v.  Underwood,  IT)  111.  22,  this  court  said,  if  lands  are 


1861.]  Phelps  v.  Conovek.  275 

Opinion  of  the  Court. 

offered  in  separate  tracts,  and  no  bids  obtained,  there  may  be 
cases  where  the  officer  would  be  justified  in  offeiing  different 
parcels  together,  although,  ordinarily,  it  would  be  more  propei" 
to  adjourn  the  sale.  As  to  the  sufficiency  of  the  notice  of  the 
motion,  as  the  appellant  appeared  to  it  in  the  court  below,  with- 
out making  any  objection,  it  is  too  late  now  to  urge  it  was  not 
seasonable. 

This  court  has  uniformly  decided,  where  it  shall  appear  that 
lands  or  lots  which  could  be  divided  and  sold  in  parcels,  shall 
be  sold  in  a  mass,  such  sale  is  irregular  and  will  be  set  aside. 
Day  et  al.  v.  Graham,  1  Gilm.  435  ;  Graham  et  al.  v.  Day  et 
al.,  4  ib.  389 ;  Ross  v.  Mead,  5  ib.  171 ;  Steioart  v.  Croes,  5  ib. 
442.  The  case  of  Greenuj)  v.  Stoker,  12  lU.  24,  is  no  exception 
to  this  ruling,  for  in  that  case  there  was  but  a  single  quarter 
section  of  land  sold,  and  no  allegation  in  the  bill  or  proof,  that 
it  could  have  been  advantageously  divided,  or  that  any  subdivis- 
ion of  it  would  have  satisfied  the  execution  if  sold.  Where  a 
farm  is  composed  of  several  adjoining  tracts  of  land,  it  would 
be  the  duty  of  the  officer  to  offer  each  tract  separately,  using 
his  own  judgment  as  to  the  subdivision,  and  if  the  smallest  sub- 
division will  not  sell,  then  add  another  subdivision  to  it,  and  so 
on  until  it  has  been  offered  in  subdivisions,  when,  not  selling, 
it  would  be  but  just  to  the  creditor  to  sell  it  on  a  reasonable 
bid,  en  masse,  the  officer  making  a  full  return  of  all  the  facts. 

So  in  this  case,  after  offering  the  land  in  forties  in  one  town- 
ship and  range  unsuccessfully,  the  sheriff  should  have  offered 
it  in  eighties,  and  failing  in  bids,  he  would  then  be  justified  in 
offering  a  larger  quantity,  for  it  is  the  creditor's  right  to  insist 
upon  a  sale,  and  if  it  is  sold  under  its  value,  our  redemption 
laws  step  in  to  the  relief  of  the  debtor.  After  thus  disposing 
of  the  lands  in  one  township,  he  should  have  proceeded  in  the 
same  way  as  to  the  lands  in  the  other  townships,  making  a  full 
return  of  all  the  facts. 

The  officer  should  judge  for  himseK,  in  the  exercise  of  a 
sound  discretion,  as  to  the  propriety  of  adjourning  the  sale.  In 
many  cases  it  would  be  expedient  to  do  so,  where  no  bidders, 
but  the  plaintiff  in  the  execution,  or  his  attorney,  appears,  unless 
the  plaintiff  proposes  to  bid  on  each  subdivision,  until  he  haa 
bid  the  amount  of  his  judgment.     ]S"o  injury  can  result  to  the 
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debtor  from  pursuing  this  course,  even  if  each  subdivision  is 
sold  at  one-half  or  less  of  its  value,  for  the  right  of  redemption 
to  each  tract  exists,  and  there  is  no  possibility  of  injury.  While 
on  the  one  hand,  the  plaintiff  in  execution  has  the  right  to 
demand  a  sale,  so  on  the  other,  the  debtor  has  a  right  to  insist 
that  it  shall  be  so  conducted  that  he  shall  not  be  needlessly  and 
irreparably  injured. 

Among  these  lands  thus  sold,  were  several  forties  in  section 
nineteen,  on  which  the  defendant  in  the  execution  lived  with 
his  family,  and  cultivated  as  his  farm  —  it  was  his  homestead. 
The  act  of  1851  (Scates'  Comp.  576,  known  as  the  Homestead 
Exemption  act),  saved  this  property  from  the  execution  to  the 
extent  of  one  thousand  dollars  in  value.  But  it  was  included 
in  the  sale  by  the  sheriff,  and  it  is  now  insisted  that  the  debt 
for  which  the  judgment  was  obtained  and  execution  issued,  was 
a  liability  or  debt  incurred  in  the  purchase  of  these  lands.  The 
facts  are,  that  the  defendant  in  the  execution,  had  purchased 
these  lands  of  one  Close  on  a  credit,  executing  his  notes  for  the 
purchase  money.  Close  sold  these  notes  to  one  Eobinson,  and 
Robinson  adjusted  the  claim  with  the  defendant,  and  took  a  note 
to  himself,  which  he  assigned  to  the  plaintiff,  on  which  the 
judgment  was  obtained.  The  second  section  of  the  Homestead 
act  was  intended,  in  our  judgment,  to  protect  the  vendor's  lien. 
"WTien  he  sold  the  note  to  Robinson,  and  Robinson  gave  it  up  to 
the  maker,  taking  a  new  note,  he  must  be  considered  as  having 
given  up  his  lien. 

We  see  no  error  in  the  mling  of  the  circuit  court,  and  there- 
fore affirm  its  judgment. 

Judgment  ajffi/rmed. 

Mr.  Justice  Walkee:  I  fully  concur  in  the  judgment  in 
this  case,  but  am  not  willing  to  concur  so  far  as  to  hold  that 
after  one  tract  is  offered  and  fails  to  sell,  that  another  tract 
may  be  added  and  they  sold  on  one  bidding.  I  believe  that  this 
is  prohibited  by  the  statute.  And  that  where  a  tract  is  offered 
and  fails  to  sell,  then  there  should  be  an  adjournment  of  the 
sale,  and  the  property  again  offered  until  a  sale  can  be  had. 
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Geoege  W.  Rives 

V. 

Samuel  Maees. 

[OKIG.    ED.,  PAGE  315.] 

1.  Vaeiance  — pleading  and  proof.  In  a  suit  by  the  holder  of  a  bill  of 
exchange  against  his  immediate  indorser,  if  the  declaration  alleges  that  the 
payee  of  the  bill  is  Bartholomew  Whalen,  and  the  bill  is  drawn  in  favor  of 
Bart.  Whalen,  the  variance  will  be  fatal.  If  the  true  name  was  as  alleged,  ■ 
the  declaration  should  contain  an  averment  that  the  bill  was  made  payable 
to  him  by  the  name  of  Bart.  Whalen. 

2.  Witness  —  competency  of  payee  and  indorser  of  Mil.  The  payee  and 
first  indorser  of  a  bill  of  exchange,  in  an  action  by  the  holder  against  hie 
immediate  indorser,  is  a  competent  witness,  to  prove  a  waiver  of  notice, 
payment,  or  any  other  fact  which  does  not  impeach  the  genuineness  of  the 
bill,  or  its  discharge  before,  or  at  the  time  he  parted  with  it,  as  his  interest 
is  equally  balanced.* 

Writ  of  Error  to  the  Circuit  Court  of  Edgar  county. 

This  was  an  action  of  assumpsit,  by  Samuel  Marrs  against 
George  W.  Rives,  upon  an  assignment  of  a  bill  of  exchange. 

The  declaration  alleged  the  making  of  the  bill  of  exchange 
by  D.  S.  Curtis,  directed  to  J.  E.  Dickerson,  and  payable  to 
one  Bartholomew  Whalen,  six  months  after  date,  and  its  in- 
dorsement by  Whalen  to  Rives,  and  by  .him  to  the  plaintiff, 
and  that  the  drawer  failed  to  pay  the  same  on  presentation,  and 
that  Rives  expressly  waived  protest  and  notice  of  non-payment. 

The  defendant  pleaded  the  general  issue,  and  the  cause  was 
submitted  to  the  court  for  trial  without  a  jury. 

On  the  trial  the  plaintiff  offered  in  evidence  the  bill  described, 
except  that  it  was  payable  to  Bart.  Whalen.  The  defendant 
objected  to  it,  but  the  court  overruled  the  objection  and  admit- 
ted it  in  evidence. 

The  plaintiff  then  prdved  the  signature  of  Curtis  and  its  non- 
payment when  due,  and  that  it  was  not  protested,  by  order  of 
Whalen.  The  plaintiff  then  called  Whalen  as  a  veitness.  The 
defendant  objected  to  his  being  examined  as  a  witness,  but  the 
court  overruled  the  objection,  and  he  testified  that  he  was  the 

*  See  act  of  1867,  Gross,  274  §§  30-40  ;  Rev.  Stat.  1874,  488,  concerning  competency  of 
witnesses,  notwithstanding  their  interest. 
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holder  of  the  hill  at  its  maturity,  and  did  not  protest  it ;  that 
before  the  bill  became  due  he  received  a  letter  from  Dickerson, 
the  drawee,  requesting  him  not  to  protest  it,  of  which  he  in- 
formed the  defendant,  and  asked  him  if  he  should  protest  the 
bill,  and  that  Rives,  the  defendant,  replied  that  he  thought  it 
would  be  paid,  and  that  he  had  better  not  protest  it. 

The  court  found  the  issue  for,  and  rendered  judgment  in 
favor  of  the  plaintiff  for  the  sum  due  on  the  bill. 

Mr.  J.  Steele,  and  Mr.  T.  C.  W.  Sale,  for  the  plaintiff  in 
error. 

Mr.  Ajvios  Green,  for  the  defendant  in  error. 

Mr.  Justice  Walker  dehvered  the  opinion  of  the  Court . 

This  was  an  action  of  assumpsit,  by  the  holder  of  a  bill  of 
exchange  against  his  immediate  indorser.  The  payee  of  the 
bill  is  described  in  the  declaration  as  Bartholomew  Whalen,  and 
the  bill  read  in  evidence  is  drawn  in  favor  of  Bart.  Whalen. 
The  question  then  presented  is,  whether  this  was  such  a  vari- 
ance as  should  have  excluded  it.  In  the  case  of  Ducommun  v. 
Ily singer,  14  111.  249,  this  court  held  that  Barent  and  Barnard 
were  not  the  same  names ;  and  in  the  case  of  Soholes  v.  Acker- 
land,  13  111.  650,  it  was  held  that  Seymour  was  not  the  same 
name  as  Seigmund.  There  would  seem  to  be  at  least  as  clear 
and  distinct  a  difference,  both  in  the  orthography  and  the  sound 
of  the  names  in  this  case  as  in  either  of  the  others.  Nor  can 
we  judicially  know  that  the  latter  is  a  contraction  of  the  first.- 
We  are  unable  to  know  that  it  is  not  a  full  name  or  the  con- 
traction of  some  other.  If  the  name  is  correctly  given  in  the 
declaration,  there  should  have  been  an  averment  that  the  bill 
was  made  payable  to  him  by  the  name  adopted,  which  would 
have  entitled  the  party  to  prove  that  it  was  a  contraction  of, 
and  used  for  the  full  name. 

The  next  question  is,  whether  the  payee  and  first  indorser 
was  a  competent  witness.  If  the  plaintiff  recovered  of  the 
defendant,  his  immediate  indorser,  it  would  not  release  a  prior 
indorser  from  its  payment  to  the  holder,  if  his  judgment  proved 
unavailing,  or  if  the  money  was  collected,  the  indorser  who 
took  up  the  bill,  might  recover  of  any  prior  indorser,  notwith- 
standiug   the   last   holder   had    recovered   his  money.     Then, 
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whether  plaintiff  recovered  or  not,  in  this  action,  could  not 
affect  the  payee's  liability.  If  the  plaintiff  recovered  his  money 
of  the  defendant,  this  indorser  would  be  liable  to  him,  or  if  the 
plaintiff  failed  in  his  suit,  then  the  payee  would  be  liable  to  him. 
He  was  equally  liable  in  the  one  event  as  in  the  other.  His 
interest  being  equally  balanced,  he  was  competent  to  prove  a 
waiver  of  notice,  payment,  or  any  other  fact  which  did  not  go 
to  impeach  the  genuineness  of  the  bill,  or  its  discharge  before 
or  at  the  time  he  parted  with  it.  This  seems  to  be  the  doctrine 
of  the  adjudged  cases  of  both  Great  Britain  and  of  this  country. 
Whilst  there  is  not  an  entire  uniformity  in  them,  yet  the  pre- 
ponderance seems  to  be  decidedly  in  favor  of  this  rule.  But 
when  a  prior  indorser  is  sued  by  the  holder,  a  remote  indorser 
is  held  to  be  incompetent,  as  he  has  in  that  case  a  direct  interest 
in  the  event  of  the  suit,  as  by  fixing  the  liability  of  a  prior 
indorser,  he  thereby  becomes  discharged  from  hability  on  his 
subsequent  indorsement.  Hayes  v.  Gorham  et  al.,  2  Scam.  429. 
The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


The  City  of  QunsrcY 

V. 

Elisha  N.  Warfield. 

[ORIG.  ED.,  PAGE  317.] 

1.  Pleading  —  pleas  amounting  to  general  issue.  Special  pleas  setting 
up  no  defense  but  what  is  available  under  tlie  general  issue,  are  bad  on 
demurrer. 

3.  Municipal  bonds  —  tritli  greater  rate  of  interest  than  the  law  allows. 
If  a  city  issues  its  bonds  bearing  twelve  per  cent  interest,  when  it  has  no 
legal  authority  to  make  them  bear  naore  than  eight  per  cent,  they  will  not 
be  void,  except  as  to  the  interest  above  eight  per  cent. 

3.  Same  —  in  place  of  others  overdue.  Although  a  city  has  no  express 
authority  to  issue  new  bonds  in  lieu  of  others  past  due,  yet  if  it  is  author 
ized  to  issue  bonds  generally,  though  to  a  limited  amount  in  each  year 
bonds  issued  by  it  to  take  up  others  which  are  overdue,  will  be  valid  obli- 
gations. 

4.  Same  —  presumption  as  to  preliminary  steps.  When  bonds  are  issued 
by  the  proper  city  authorities,  it  will  be  presumed  they  were  properly 
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issued,  in  the  absence  of  proof  to  the  contrary;  and  if  the  recommendation 
of  a  finance  committee  was  a  necessary  preliminary  step,  it  will  be  inferred 
that  it  was  had. 

Appeal  from  the  Circuit  Court  of  Adams  comity ;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  Elisha  N.  Warfield 
and  Thomas  Chapman  against  the  city  of  Quincy,  upon  certain 
bonds  of  the  city,  the  declaration  being  in  the  usual  form,  with 
the  common  counts,  including  an  item  for  interest. 

The  defendant  pleaded  nil  debet  to  the  common  counts,  and 
to  the  special  count,  four  special  pleas  in  substance  following :  ■ 
1.  Non  est  factum^  upon  which  issue  was  joined.  2.  That 
the  bond  was  never  presented  for  payment,  upon  which  issue 
was  taken.  3.  That  the  writing  obligatory  was  given  by  the 
city  in  renewal  of  a  certain  city  bond,  payable  to  George 
Padgett,  and  then  held  by  the  plaintiff,  and  that,  in  so  renew- 
ing the  same,  the  plaintiff  was  allowed  interest  at  a  rate  exceed- 
ing eight  per  cent,  when,  by  law,  the  city  was  then  prohibited 
from  issuing  bonds  at  any  rate  of  interest  exceeding  eight  per 
cent,  etc.  4.  That,  at  the  time  of  the  making  of  said  bond,  the 
defendant,  being  then  indebted  to  the  plaintiff  in  the  sum  of 
$1,360,  and  no  more,  on  her  certain  other  bond  payable  to 
Patrick  Shanahan  and  then  held  by  the  plaintiff,  which  sum 
was  then  due,  it  was  then  and  there  agreed  by  the  city  and  the 
plaintiff,  that  the  plaintiff  should  forbear,  and  give  one  year's 
time  to  the  defendant  for  payment  of  such  indebtedness,  and 
that,  in  consideration  of  such  forbearance,  the  defendant  should 
pay  the  plaintiff,  for  interest  on  said  indebtedness,  the  sum  of 
$163.21,  being  at  a  rate  exceeding  eight  per  cent  per  annum, 
to  wit,  at  the  rate  of  twelve  per  cent  per  annum  ;  and  that,  to 
secure  the  payment  of  said  principal  and  interest,  the  defend- 
ant then  and  there  made  and  delivered  the  said  bond  sued  on, 
so  that  the  same  was  issued  in  contravention  of  the  laws  of  the 
State,  and  was  and  is  illegal  and  void,  etc. 

The  court  sustained  a  general  demurrer  to  the  third  and 
fourth  special  pleas. 

The  cause  was  tried  by  the  court,  by  consent,  without  any 
jury.  The  court  found  the  issues  for  the  plaintiff  and  rendered 
judgment  accordingly,  refusing  a  motion  for  a  new  trial. 
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Messrs.  Wheat  &  Gkover,  for  the  appellaut. 
Messrs.  Browning  &  Bushnell,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

Express  authority  is  given  to  the  city  council  of  the  city  of 
Quincy,  to  issue  bonds  to  an  amount  not  exceeding,  at  any  one 
time,  in  the  aggregate,  the  sum  of  seventy-five  thousand  dol- 
lars, and  not  bearing  a  rate  of  interest  higher  than  eight  per 
cent  per  annum,  to  be  paid  annually  or  semi-annually,  at  the 
option  of  the  city  council.     Pr.  Laws,  1857,  page  1,052. 

The  bond  in  question  was  issued  in  August,  1858,  in  lieu  of 
another  bond  issued  by  the  city,  and  the  accumulated  interest 
thereon,  and  then  overdue,  and  made  to  bear  interest  at  the 
rate  of  twelve  per  cent  per  annum. 

The  case  went  to  the  jury  on  the  plea  of  non  est  factum,  and 
that  no  presentation  for  payment  was  made  before  suit  brought, 
both  which  issues  were  found  for  the  plaintiff  Warfield.  The 
court  ruled  out,  on  demurrer,  two  other  pleas  filed  by  the  city, 
and  properly,  because  neither  of  them  set  up  any  defense  that 
could  not  be  available  under  the  general  issue.  They  are  both 
wanting  in  nearly  all  the  essentials  of  a  plea  of  usury. 

It  is  urged  now  here  on  this  appeal,  that  the  city  is  not  liable 
on  this  bond,  because  it  stipulated  for  the  payment  of  twelve 
per  cent  interest  per  annum ;  that  it  is  void  because  the  city 
had  no  power  to  execute  bonds  for  bond  indebtedness,  for  the 
purpose  of  procuring  an  extension  of  time  for  payment,  or  for 
any  other  purpose,  and  no  power  to  issue  a  bond  for  any  pur- 
pose, bearing  more  than  eight  per  cent  interest  per  annum. 

A  reference  to  the  various  charters,  amendatory  and  other- 
wise, of  the  city  of  Quincy,  to  be  found  in  Laws  of  Special 
Session  of  1839,  page  113  —  in  the  Private  Laws  of  1857,  at 
pages  163  to  175,  and  1,052,  will  show  that  no  express  power 
is  granted  to  issue  a  bond  for  and  in  lieu  of  an  overdue  bond, 
but  the  general  power  to  issue  them  within  a  fixed  limit  as  to 
amount,  is  expressly  given,  as  we  have  stated,  and  without  any 
regard  to  the  purpose.  It  is  true,  the  provisions  of  the  charter, 
authorizing  the  issuing  of  bonds,  do  contemplate  that  the  city 
council  will  provide  by  taxation  for  their  payment  when  due^ 
being  required  to  establish  a  sinking  fund  for  such  purpose 

36— 25th  III. 
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and  doubtless  this  is  the  true  policy.  But  in  the  judgment  of 
the  city  council,  it  may  not  be  expedient  or  wise  to  le\^  the 
annual  tax  necessary  for  such  purpose.  Such  may  be  the  con- 
dition of  the  tax  payers  as  to  render  it  extremely  difficult  to 
raise  the  taxes,  added  to  their  various  other  heavy  burdens,  and 
it  might  be,  for  the  exigency,  good  policy,  to  pay  interest  for 
further  time.  Of  this,  the  city  council  should  judge,  and  as 
the  original  bond  was  issued  in  pursuance  of  their  chartered 
powers,  we  are  not  satisfied  that  they  could  not  issue  another 
in  renewal  of  it,  if  not  prepared  to  pay  it.  Individuals  and  all 
corporations  so  act,  and  in  such  a  matter,  a  municipal  corporation 
should  not  be  an  exception,  unless  the  charter  of  their  powers 
expressly  restrains  them,  which  is  not  pretended  in  this  case. 

But  it  is  said  the  bond  is  void,  because  it  stipulates  for  a 
greater  rate  of  interest  than  eight  per  cent  per  annimi.  In  the 
case  of  Johnson  v.  Stark  County,  24  111.  75,  we  recognized  the 
doctrine  that  in  exercising  a  power,  all  acts  performed  in  excess 
of,  or  beyond  the  power  delegated,  must  be  rejected  as  unwar- 
ranted ;  but  if,  after  the  rejection  of  such  acts,  there  has  been, 
enough  done  to  show  a  proper  execution  of  the  power,  the  act 
will  be  sustained,  irrespective  of  the  acts  performed  beyond  the 
power  delegated.  In  other  words,  so  much  of  the  act  done  as 
is  within  the  power  granted,  shall  be  upheld,  whilst  all  beyond 
the  power  shall  be  rejected  as  an  excess  of  power. 

Upon  this  ruling  in  this  case,  we  must  decide,  and  do  decide 
that  the  bond  is  valid  and  binding  on  the  city,  with  interest,  to 
be  calculated  at  eight  per  cent  per  annum.  It  is  not  vitiated 
by  the  excess,  but  only  pro  tcmto,  and  the  court  trying  the  case 
should  have  made  the  deduction,  and  given  judgment  for  the 
bond,  with  interest  at  eight  per  cent  per  annum,  the  city  having 
no  power  to  stipulate  for  interest  beyond  that  rate. 

As  to  the  other  objection,  that  it  is  not  shown  the  resolve  of 
the  city  council  of  July  12,  1858,  under  which  this  bond  was 
issued,  was  based  upon  the  recommendation  of  the  finance  com- 
mittee, we  can  only  say,  we  wiU  so  intend,  there  being  nothing 
averred  or  shown  against  such  an  intendment. 

For  the  excess  of  interest  adjudged  against  the  city,  the  judg- 
ment is  reversed,  and  the  cause  remanded  for  other  proceedingg 

not  inconsistent  with  this  opinion. 

Judgment  reversed. 


1861.]  Meekek  et  al.  v.  Evaijs  et  al,  283 

Sjllabns. 


City  of  QunsroY 

V. 

Thomas  Chapman.  ' 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 
This  case  is  in  all  material  respects  the  same  as  the  preceding 
case.  The  demurrer  to  the  third,  fourth  and  fifth  pleas  was 
properly  sustained,  for  the  reason  they  present  no  defense 
which  could  not  be  made  under  the  general  issue,  and  are  not 
formally  or  substantially  pleas  of  usury. 

The  judgment,  for  the  reasons  given  in  the  case  of  The  Gity 
of  Quinoy  v.  Warfield,  ante,  is  reversed,  and  the  cause  re- 
manded. 

Judgment  reversed, 

Emily  Meekee  et  al. 

V. 

Henry  B.  Evans  et  al. 

[OKIG.   ED.,  PAGE  323.] 

1.  Judicial  sales  —  good  faith  required.  Good  faith  is  required  in  all 
judicial  sales  by  both  the  purchaser  and  the  officer  making  the  same.  Any 
departure  by  the  officer  from  the  requirements  of  the  law,  or  from  the  terms 
of  the  decree  under  which  he  acts,  or  the  neglect  of  any  other  duty,  result- 
ing in  material  injury  to  the  owner,  will  furnish  cause  for  setting  aside  the 
sale. 

2.  Same  —  slight  deviations  working  no  material  injury.  But  slight  devi- 
ations or  trifling  irregularities,  producing  no  injury,  or  unimportant  injuryj 
will  not  aflFord  any  ground  for  avoiding  the  sale. 

3.  Same  —  sale  en  masse  of  several  tracts.*  When  several  distinct  tracts 
are  to  be  sold  by  a  master  or  other  officer,  they  should  be  oflfered  separately, 
unless  it  is  evident  that  more  money  will  be  realized  by  selling  them  to- 
gether as  one  tract. 

4.  When  several  tracts  are  sold  en  masse  for  a  gross  sum  on  the  same 
bidding,  in  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that 
they  brought  less  than  they  would  if  they  had  been  sold  separately. 

Weit  of  Error  to  the  Circuit  Court  of  Fulton  county ;  the 
Hon.  J.  S.  Bailey,  Judge,  presiding. 

This  was  a  bill  in  chancery  for  the  partition  of  lands,  and  the 

*  See  Phelps  v.  Conover,  ante,  272. 
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assignment  of  dower  therein.  The  commissioners  assigned  the 
dower,  and  reported  that  the  premises  were  so  sitnated  that  a 
division  thereof  could  not  be  made  without  manifest  prejudice 
to  the  proprietors  of  the  same,  which  was  approved,  and  the 
master  in  chancery  directed  to  sell  the  premises,  subject  to  the 
dower,  at  public  vendue,  giving  notice,  etc.  The  master  sold 
all  the  lands,  but  his  report  did  not  show  that  he  ojffered  or  sold 
the  different  tracts  separately.  It  was,  however,  shown  by  affi- 
davits in  support  of  the  motion  to  set  aside  the  sale,  that  the 
land  was  offered  and  sold  in  one  entire  body,  and  on  one  bidding. 

The  court  overruled  the  motion  to  set  aside  the  sale,  and  con- 
firmed the  masters  report  and  the  sale. 

Messrs.  Goudy,  Jtjdd  &  Boyd,  for  the  plaintiffs  in  error. 

Mr.  L.  W.  Ross,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Com't: 
In  conducting  judicial  sales  good  faith  must  be  observed,  as 
weU  by  the  purchaser  as  by  the  officer,  intrusted  by  the  court 
and  the  law,  to  enforce  its  judgments  and  decrees,  in  that  mode. 
The  rights  of  aU  parties  to  the  proceeding  must  be  regarded, 
and  properly  protected.  When,  by  a  violation  of  the  require- 
ments of  the  law,  by  the  officer  conducting  a  sale,  or  by  the 
purchaser  at  the  biddings,  the  rights  of  the  owner  are  sacrificed 
or  injuriously  affected,  the  court  will  interpose,  and  set  aside 
the  sale,  and  require  it  to  be  again  offered.  Any  fraud  by  the 
purchaser,  by  which  competition  is  prevented,  or  any  neglect  of 
duty  on  the  part  of  the  officer  producing  that  result,  is  regarded 
as  sufficient  grounds  to  order  a  re-sale.  Any  departure  of  the 
officer,  from  the  requirements  of  the  law,  or  from  the  terms  of 
the  decree  under  which  he  acts,  or  the  neglect  of  any  other  duty 
which  results  in  material  injury  to  the  owner,  will  be  held  suf- 
ficient to  set  aside  a  sale. 

It  must  be  observed,  that  slight  deviations  from  either,  pro- 
ducing no  injury,  will  not  have  that  effect.  There  must  ever  be 
Buch  a  degree  of  stability  given  to  judicial  sales,  as  will  inspire 
confidence  that  they  will  not  be  disturbed  for  trifling  irregulari- 
ties, producing  unimportant  injuries.  Otherwise,  all  property 
thus  sold,  would  be  liable  to  great  sacrifice,  for  the  want  of 
confidence  on  the  part  of  purcliasers. 
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It  would  seem,  that  when  several  distinct  tracts  of  land  are 
ordered  to  be  sold  by  the  master,  under  a  decree,  it  is  the  duty 
of  that  officer  to  sell  each  tract  separately,  unless  it  is  evident 
that  the  land  will  be  more  valuable  in  one  than  in  several  tracts. 
American  Insurance  Cotnjpany  v.  Oakley,  9  Paige,  259.  It  is 
believed  that  this  rule  is  of  general  if  not  uniform  application. 
It  is  not  material  whether  this  sale  is  governed  by  the  statute 
regulating  sales  under  executions  at  law,  or  under  the  common 
law,  as  in  either  case  the  rule  is  the  same.  Day  v.  Graham,  1 
Gilm.  435.  When  several  tracts  of  land  are  sold  en  m,asse,  for 
a  gross  sum,  on  the  same  biddings,  the  presimaption  is,  that  it 
must  have  been  sold  for  a  smaller  amount  than  they  would  have 
brought  had  each  tract  been  offered  separately.  When  offered 
en  masse,  persons  of  limited  capital  are  necessarily  precluded 
from  competing  at  the  sale.  And  when  such  a  sale  is  made,  and 
an  objection  is  interposed  on  that  ground,  to  its  confirmation, 
it  wiU  be  set  aside ;  unless  the  evidence  clearly  shows  that  it 
has  produced  more  money  than  it  would  have  done  had  it  been 
offered  in  separate  parcels. 

In  this  case  it  appears,  from  the  evidence,  that  the  master 
offered  at  the  same  time,  and  struck  off  to  the  purchaser,  for 
the  gross  sum  of  five  thousand  dollars,  all  the  lands  described 
in  the  decree.  They  consisted  of  a  number  of  tracts,  in  differ- 
ent quarter  sections,  some  of  them  in  different  townships,  not 
only  not  adjoining,  but  a  portion  of  them  miles  apart.  There  is 
nothing  in  the  evidence  which  shows  that  these  lands  had  been 
used  and  enjoyed  as  one  farm,  and  even  if  there  was,  it  would 
be  the  duty  of  the  master  to  sell  them  in  separate  tracts,  unless 
it  was  evident  that  it  would  produce  more  as  one,  than  several 
tracts.  In  this  the  evidence  entirely  fails ;  and  from  the  large 
number  of  acres,  being  widely  separated,  and  their  great  value, 
it  is  not  probable  that  such  could  have  been  proved  to  be  the 
fact.  On  the  contrary,  it  is  shown  that  it  was  sold  for  only  five 
thousand,  when  it  was  worth  from  ten  to  twelve  thousand  dol- 
lars. When  we  see  that  this  sale  was  not  in  accordance  with 
the  requirements  of  the  law,  and  a  loss  of  from  five  to  seven 
thousand  dollars  has  resulted,  we  can  have  no  hesitation  in  hold- 
ing that  the  court  erred  in  refusing  to  set  aside  the  sale,  and 
ordering  the  property  to  be  resold. 
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The  order  of  the  court  below  in  confirming  the  sale  is  there- 
fore reversed,  and  the  cause  remanded. 

Decree  reversed. 


James  C.  Craft 

V. 

Daniel  M.  Turnet. 

[grig.  ED.,  PAGE  324.] 

Practice  —  declaration  in  attachment  —  time  of  filing.  To  entitle  the 
plaintiff  in  attachment  to  a  trial  at  the  return  term,  he  must  file  his  declar- 
ation at  least  ten  days  before  the  term,  as  in  other  cases. 

Writ  of  Eekor  to  the  Circuit  Court  of  Coles  county. 

This  was  a  suit  commenced  by  attachment  by  Tumey  against 
Craft.  The  wi'it  was  made  returnable  to  the  third  Monday  of 
May,  1859,  and  levied  on  personal  and  real  property,  but  there 
was  no  return  as  to  personal  service  on  the  defendant.  By  an 
act  of  the  legislature  of  February,  1859,  the  term  of  the  court 
was  changed  to  the  first  Monday  of  AprU,  1859.  The  defend- 
ant appeared  and  moved  for  a  continuance  for  the  reason  that 
the  declaration  was  not  filed  ten  days  before  the  term,  which 
the  court  overruled.  The  defendant's  default  was  then  taken, 
and  the  plaintiff's  damages  assessed  for  the  amount  of  which 
judgment  was  rendered. 

Mr.  M.  C.  McLain,  and  Mr.  James  C.  Conkling,  for  the 
plaintiff  in  error. 

Mj.  H.  p.  H.  Bromwell,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
To  entitle  the  plaintiff  in  an  attachment  cause  to  a  trial  at 
the  return  term,  he  must  file  his  declaration  at  least  ten  days 
before  the  term,  as  in  other  cases.  White  v.  Hogue.,  18  111.  150. 
In  this  case,  the  declaration  was  not  filed  until  the  first  day  of 
the  term,  and  the  defendant's  motion  for  a  continuance  should 
have  been  allowed.  The  court  therefore  erred  in  overruling 
The  motion,  in  entering  a  default,  in  assessing  the  damages, 
Aud  rendering  the  judgment,  which  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 
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The  People  ex  rel.  John  B.  Cumjvitngs 

V. 

William  T.  Head. 

[ORIG.  ED.,  PAGE  335.] 

1.  Office  and  officer  —  who  entitled  to  office  during  contest.  The  per- 
son holding  the  proper  canvassers'  certificate  of  his  election  to  an  office, 
and  who  has  qualified,  is  entitled  to  the  present  possession  of  the  office, 
notwithstanding  the  prior  incumbent  has  instituted  a  proceeding  to  contest 
his  election.  The  certificate  affords  prima  facie  evidence  of  his  right  to 
the  office  until  the  canvass  is  set  aside  by  the  court  in  the  proceeding  to 
contest. 

3.  Contest  of  an  election  —  is  an  original  proceeding.  A  proceeding 
to  contest  an  election  is  not  an  appeal  from  the  decision  of  the  canvassers, 
but  an  original  proceeding,  going  behind  the  canvass.  The  court  trying  it 
is  not  confined  to  the  poll  books  as  returned,  but  may  go  behind  them  and 
inquire  by  proof  deJiors,  whether  the  votes,  or  any  of  them,  were  illegal. 

3.  Mandamus  —  right  to  an  office.  Mandamus  is  not  the  proper  writ  by 
which  to  try  and  finally  determine  the  rights  of  parties  to  an  office.  Under 
it  the  court  can  only  determine  whether  the  relator  is  entitled  to  the  records 
and  insignia  of  the  office,  and  not  whether  he  is  permanently  allowed  to 
hold  and  enjoy  the  same. 

This  was  an  original  proceeding  by  mandmnus,  instituted  m 
this  court  by  the  relator  against  William  T,  Head. 

The  petition  recites  that  on  ITovember  13,  1860,  the  relator 
received  from  the  clerk  of  the  county  court  of  McDonough 
county,  a  certificate  of  his  election  to  the  office  of  clerk  of  the 
circuit  court  of  that  county,  which  was  set  forth  verbatim;  that 
on  December  1  following,  he  was  duly  commissioned,  as  such 
officer,  by  the  governor  of  the  State ;  that  he  afterwards  took 
the  oath  of  office,  gave  bonds,  etc.,  and  filed  the  same  ae 
required  by  law ;  that  on  December  4,  one  William  T.  Head, 
the  former  circuit  clerk,  had  in  his  possession  all  the  books, 
papers,  files  and  records  belonging  to  the  office  of  circuit  clerk 
and  recorder  of  the  county,  and  the  furniture  of  the  same,  with 
the  key  of  said  office ;  that  the  relator,  on,  etc.,  and  on  divers 
other  days  before  fihng  his  petition,  had  demanded  possession 
of  the  said  offipe,  and  of  the  books,  papers,  files,  records,  furni- 
ture, key,  etc.,  of  said  Head,  but  that  he  refused  to  deliver  the 
same.     The  petition  concludes  with  the  f ollowmg  prayer : 
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"  Therefore  the  relator  prays  that  the  People's  writ  of  Man- 
damus may  issue  against  the  said  William  T.  Head,  requiring 
him  to  appear  on  some  day  to  be  named  therein,  before  this 
Honorable  court,  to  show  cause,  if  any  he  has,  why  a  peremp- 
toiy  writ  of  ma/ndamus  should  not  be  awarded  by  this  Honor- 
able court  against  him,  requiring  him  to  deliver  to  your  relator, 
as  clerk  of  the  circuit  court,  and  ^  officio  recorder  of  McDon- 
ough  county,  all  the  said  books,  papers,  files  and  records  belong- 
ing to  the  said  office  of  the  clerk  of  the  circuit  court,  and  ex 
officio  recorder  of  McDonough  county,  and  the  seal  of  the  cir- 
cuit coiu-t  of  McDonough  county  aforesaid,  and  all  the  furniture 
of  the  office  of  said  clerk  of  the  circuit  court,  and  ex  officio 
recorder  of  said  county  of  McDonough,  together  with  the  key 
of  said  office,  and  as  in  duty  bound,  your  relator  will  ever 
pray,"  etc. 

This  petition  was  signed  by  the  relator,  and  accompanied  with 
an  affidavit  of  its  truth.  The  bonds  required  of  the  clerk  by 
statute  were  made  exhibits,  and  filed  with  the  petition. 

The  defendant  answered,  alleging,  in  substance,  that  he  was 
duly  elected  and  qualified  as  such  clerk,  and  commissioned  in 
1856,  and  had  held  the  office  for  the  past  four  years,  and  is 
entitled  under  the  constitution  to  hold  the  same  four  years, 
"  and  until  his  successor  shall  have  been  elected  and  qualified ; " 
that  he  was  a  candidate  for  re-election  against  the  relator ;  that 
he  was  duly  elected  by  a  majority  of  all  the  legal  votes ;  that 
"by  reason  of  counting  a  large  number  of  illegal  votes,  to  wit, 
two  hundred  and  more,  cast  for  the  relator,  the  latter  received 
a  majority  of  eleven  votes ;  that,  having  received  a  majority  of 
the  legal  votes  cast  at  such  election,  he  gave  the  relator  due 
notice  of  his  intention  to  contest  the  election,  which  notice  is 
set  forth  at  length.  The  answer  further  showed  that  the  case 
was  taken  by  appeal  to  the  circuit  court,  where  the  cause  was 
still  pending,  and  claimed  that  the  defendant  was  entitled  to 
the  office  until  the  contest  was  decided.  He  concludes  his 
return  to  the  writ  as  follows: 

''  The  defendant  comes  and  claims  that  he  was  duly  elected 
clerk  of  the  circuit  court  of  McDonough  county,  at  said  elec- 
tion, by  a  majority  of  all  the  legal  votes  cast  at  said  election, 
and  therefore  pray.s  that  this  court  dismiss  him  hence,  until  the 
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determination  of  said  contest  on  appeal  in  said  circuit  court,  or 
that  this  court  cause  an  issue  to  be  made  up,  whether  the  said 
defendant  or  the  said  plaintiff  was  so  elected  bj  a  majority  of 
all  the  legal  votes  cast  at  said  election,  and  send  the  said  issue 
to  be  tried  in  the  circuit  court  of  McDonough  county,  and  that 
all  further  proceedings  in  this  behalf  be  suspended  until  the 
trial  of  such  issue.  And  having  shown  cause,  the  defendant 
prays  to  be  dismissed  hence,  with  his  reasonable  costs." 

The  relator  demurred  to  this  return,  to  which  the  defendant 
joined. 

Mr.  George  Edmunds,  Jk.,  and  Mr.  J.  Grimshaw,  for  the 
relator. 

Mr.  Walter  B.  Soates,  and  Mr.  O.  C.  Skestner,  for  the  re- 
spondent.        ^ 

Mr.  Chief  Justice  Caton  deUvered  the  opinion  of  the  Court : 

Two  questions  are  presented  by  this  record.  The  first  is, 
was  the  relator  entitled  to  enjoy  the  office  of  circuit  clerk 
during  the  pendency  of  the  contest  of  the  election  ?  And  see- 
ond,  if  so,  had  he  any  other  clear  and  adequate  remedy  ? 

The  tribunal  appointed  by  law  to  canvass  the  votes  given  at 
that  election,  found  that  the  relator  received  the  greatest  num- 
ber of  votes,  and  declared  him  duly  elected  to  the  office,  and 
gave  him  a  certificate  of  election,  whereupon  he  took  the  oath 
of  office,  and  demanded  of  the  defendant,  who  was  the  old 
clerk,  and  who  had  been  a  candidate  against  him  at  this  elec- 
tion, the  books,  records,  etc.,  pertaining  to  the  office.  The 
defendant  refused  to  deliver  them  up,  insisting  that  the  rela- 
tor's election  was  illegal,  and  that  he  himself  had  received  the 
greatest  number  of  legal  votes  at  the  election,  and  was  entitled 
to  hold  the  office,  and  he  proceeded  in  the  mode  provided  by 
law  to  contest  the  legality  of  the  election. 

The  decision  of  the  canvassers  a&oxdiedi  prima  facie  evidence 
that  the  relator  was  legally  elected,  and  entitled  him  to  the 
office  till  that  canvass  should  be  set  aside  by  a  proceeding  to  be 
instituted  by  the  defeated  candidate,  in  the  courts  of  justice  and 
in  the  forms  of  law.  This  proceeding  to  contest  an  election,  is 
not  an  appeal  from  the  decision  of  the  board  of  canvassers.  It 
hae  no  analogy  to  an  appeal,  and  it  is  only  upon  the  asBumption 
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that  it  is  an  appeal,  that  the  least  color  can  be  found  for  the 
claim  that  the  decision  of  the  canvassers  is  suspended  and 
superseded  till  the  final  decision  of  the  contest.  This  contest, 
under  our  statute,  is  an  original  proceeding,  initiated  by  the 
contestant  for  the  purpose  of  trying  the  legality  of  the  election 
and  not  of  the  canvass.  It  goes  behind  the  canvass  and  purges 
the  election  itself.  The  court,  in  trying  it,  is  not  confined  to 
the  poll-books  as  returned,  but  it  may  go  behind  them,  and 
inquire  by  proof  dehors^  whether  the  votes  or  any  of  them 
were  illegal.  But  the  canvassers  have  no  right  to  do  this. 
Theirs  is  a  mere  mechanical,  or  rather  mathematical  duty. 
They  may  probably  judge  whether  the  returns  are  in  due 
form,  but  after  that,  they  can  only  compute  the  votes  cast  tor 
the  several  candidates  and  declare  the  result.  This  proceed- 
ing, then,  to  contest  the  election,  is  nothing  like  an  appeal  from 
the  decision  of  the  canvassers,  either  in  form  or  substance. 
Upon  receiving  the  certificate  of  election,  and  taking  the  oath 
of  office,  and  giving  bond,  the  relator  was  as  much  entitled  to 
take  possession  of  the  office  as  he  ever  could  be.  There  is  no 
intimation  in  any  part  of  the  statute  that  such  right  shall  be 
suspended  by  the  notice  of  contest,  or  for  any  other  cause,  and 
his  right  must  be  held  to  be  complete  till  it  is  superseded  by 
another  certificate,  to  be  issued  to  his  competitor  by  the  county 
derk  upon  the  certificate  of  the  tribunal  before  which  the  con- 
test is  tried.  "Who  shall  say  without  law  that  the  party  who 
possesses  all  the  evidence  of  election  and  qualification  which  he 
can  ever  have,  all  that  the  law  has  authorized  to  be  given  in 
any  case,  is  not  entitled  to,  and  shall  not  enjoy  the  office  \ 

In  this  case,  it  is  true,  the  contestant  is  the  old  clerk,  and  in 
possession  of  the  office,  but  such  is  not  always  the  case.  Sup- 
pose the  old  clerk  had  not  been  a  candidate.  Could  he,  when 
the  relator  presented  himself  with  certificate  of  election,  hav- 
ing taken  the  oath  of  office,  and  given  the  requisite  bond,  and 
demanded  the  records,  etc.,  say  to  him  that  somebody  who  had 
been  a  candidate,  was  going  to  contest  the  election,  and  would, 
within  the  thirty  days  allowed  by  law,  give  him  notice  of  a 
contest,  or  had  already  given  such  notice,  and  upon  the  mere 
suggestion  that  the  demandant  had  not  been  legally  elected 
hold  on  to  the  office  himself  by  force  ?     He  would  have  the 


1861.]  The  People  ex  rel.  v.  Head.  291 

Opinion  of  the  Court. 

*  same  legal  right  to  do  it  in  that  case  as  in  this.  If  the  course 
pursued  in  this  case  by  the  old  clerk  should  be  sustained,  then 
every  one  elected  to  an  office,  no  matter  how  fairly  or  legally, 
may  be  kept  out  of  it  during  a  contest,  which  by  appeals  and 
delays,  may  continue  during  a  considerable  portion  of  the  time, 
if  not  the  whole  period  for  which  he  was  elected.  Such  is  not 
the  law,  as  we  understand  it. 

The  writ  of  mandamus  is  not  a  writ  of  right  in  all  cases,  but 
is  rather  to  be  considered  as  the  last  refuge — the  dernier  resort, 
when  the  law  affords  no  other  sure  and  adequate  remedy,  Nor 
is  it  the  proper  writ  by  which  to  try  and  finally  determine  the 
right  of  either  party  to  the  office.  Whatever  our  decision  may 
be,  it  cannot  affect,  in  the  least,  the  contest  now  going  on  in 
the  legal  tribunals.  We  can  only  determine  whether  the  rela- 
tor is  entitled  to  the  records,  etc.,  pertaining  to  the  office.  It 
is  true  this  involves,  incidentally,  the  inquiry  as  to  who  is  enti- 
tled to  enjoy  the  office  for  the  time  being,  but  we  by  no  means 
settle  the  question  whether  the  relator  was  legally  elected  or  not. 

In  the  case  of  Street  v.  The  County  Com/missioners  of  Gal- 
latin County^  Breese,  25,  this  court  issued  a  mandamus  to  the 
defendants,  commanding  them  to  admit  Street,  whom  they  had 
illegally  removed  and  appointed  another  in  his  place,  to  the 
office  of  clerk  of  the  county  commissioners'  court.  In  The 
People  ex  rel.  v.  Kilduff,  15  111.  492,  this  court  compelled  by 
mandamus  the  defendant,  who  claimed  to  be  the  mayor  of 
Peru,  and  was  in  possession  of  the  corporate  seal  and  insignia 
of  that  officer,  to  deliver  them  over  to  the  relator,  who  we  de- 
cided was  entitled  to  them.  In  that  case  the  court  said,  "  A 
quo  warranto  is  the  proper  mode  of  trying  the  question  of  title 
to  the  office.  This  writ  is  not  asked  for  that  purpose.  It  is 
asked  to  deliver  to  the  mayor  elect  the  seal  and  insignia  ol 
office.  And  to  defeat  the  application,  and  prevent  the  issuing 
of  the  writ  for  that  purpose,  this  groundless,  colorless  claim  is 
set  up  to  the  office  itself,  and  the  party's  pretended  intrusion 
into  or  retention  of  it  is  sought  to  create  such  a  doubt  of  the 
true  title,''or  controversy  about  the  title,  as  to  justify  the  with- 
holding of  the  writ,  and  sending  the  informant  to  his  quo  wa/r- 
rantoT  These  reflections  are  as  pertinent  to  this  case  as  any 
well  could  be,  and  hence  we  have  quoted  them.     There  is  then 
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no  want  of  authority  in  the  court  to  compel,  by  mandamus,  the 
defendant  to  deliver  to  the  relator  the  insignia  of  the  office. 

But  it  is  said,  that  even  admitting  the  power,  we  ought  not 
to  exercise  it,  for  the  reason  that  the  statute  has  provided 
another  remedy  which  is  more  summary  and  equally  efficacious, 
and  reference  is  made  to  the  thirty-eighth  section  of  the  twenty- 
ninth  chapter  of  the  Revised  Statutes.  That  statute  was  passed 
when  the  clerks  of  the  circuit  courts  were  appointed  by  the  cir- 
cuit judges,  and  were  subject  to  removal  by  them,  and  in  terms 
is  only  applicable  to  clerks  who  are  appo'i/nted  to  the  office, 
whereas,  now,  those  clerks  are  elected  by  the  people,  and  we 
are  not  now  prepared  to  say  that  this  statute  applies  to  clerks 
elected  by  the  people.  We  will  not  say  that  upon  due  con- 
sideration we  should  not  hold  it  applicable,  but  there  is  suffi- 
cient doubt  on  the  subject  to  justify  this  application  for  a 
mandamus. 

The  mandamus  must  be  awarded. 

Mandamus  amarded. 


Zachariah  a.  Moeeow  et  al, 

V. 

The  People,  use,  etc. 

[OKIG.  ED.    PAGE  330.] 

1.  Judgment  —  wJiere  several  are  sued  jointly.  In  a  suit  upon  a  joint  and 
several  bond  where  the  obligors  are  sued  jointly,  the  plaintiff  must  prove 
a  joint  contract  against  all,  and  recover  against  all  or  none,  unless  a  per- 
sonal defense  is  successfully  interposed,  such  as  infancy,  or  bankruptcy, 
in  which  case  he  may  recover  against  those  to  whom  such  defense  does 
not  apply. 

2.  Same  —  defense  of  one  defendant  when  defeats  the  action  as  to  all.  If 
several  are  sued  upon  a  bond  as  joint  obligors,  and  one  of  them  succeeds 
upon  a  plea  of  non  est  factum,  verified,  this  necessarily  discharges  all  the 
other  defendants. 

Appeal  from  the  Circuit  Court  of  Greene  county. 

This  was  an  action  of  debt,  against  Lewis  W.  Link,  Samuel 
Heaton,  Zachariah  A.  Morrow  and  Anthony  S.  Seely,  upon  the 
official  bond  of  said  Link,  as  master  in  chancery  of  Greene 
county.  Heaton,  Morrow  and  Seely  were  alone  served.  Heaton 
filed  the  plea  of  non  est  /actum,  verified  by  affidavit.     The 
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cause  was  tried  by  the  court  without  a  jury,  who  found  the 
issue  in  favoi*  of  Heaton  on  his  plea,  and  in  favor  of  the  plain- 
tiff as  to  the  other  defendants  served.  Seely  and  Morrow 
moved  in  aiTest  of  judgment  on  the  ground  that  the  finding 
was  not  against  all  the  defendants,  which  the  com-t  overruled, 
and  rendered  judgment  against  Morrow  and  Seely  for  $154.58. 

Mr.  James  W.  English,  for  the  appellants. 

Mr.  John  M.  Palmer,  for  the  appellees. 

Mr  Justice  Beeese  delivered  the  opinion  of  the  Court : 
If  the  obligee  in  a  joint  and  several  bond,  shall  elect  to  sue 
the  obligors  jointly,  when  he  could  sue  them  severally,  he  must 
take  the  consequences  of  his  election.  He  must,  on  trial,  to 
sustain  his  action,  prove  a  joint  contract  against  all,  and  recover 
against  all,  or  none,  unless  one  of  the  parties  interpose  a  de- 
fense personal  to  himself,  as  infancy  or  bankruptcy,  in  which 
case  a  nolle  prosequi  may  be  entered  against  such,  and  a  judg- 
ment entered  against  the  others.  Such  a  defense  does  not  go 
to  the  action  of  the  writ,  but  is  matter  of  personal  discharge. 
Not  so  in  this  case.  The  plea  of  non  est  factum  goes  to  the 
action  of  the  writ,  and  being  found  for  the  defendant,  discharges 
the  other  defendants,  for  being  sued  as  joint  makers  of  the 
bond,  and  the  fact  being  found  that  one  of  the  parties  did  not 
make  the  bond,  the  others  could  not  be  joint  makers  as  pleaded. 
One  party  being  discharged,  all  are  necessaidly  discharged. 
Morton  V.  Croghan,  20  Johns.  106 ;  Hall  v.  Rochester  et  al., 
3  Cowen,  374.  This  could  have  been  avoided  by  suing  the  de- 
fendants separately. 

The  judgment  of  the  court  below  is  reversed. 

Judgment  reversed. 


Christophee  Blank 

V. 

Charles  Dreher  et  al. 

[grig.  ED.,   PAGE  331.] 

1.  Statute  of  fratjds  —  undertaking  to  pay  debt  of  another.  To  detet- 
mine  whether  an  undertaMng  is  original,  or  collateral  merely,  the  court  will 
not  look  to  the  particular  words  used  only,  but  also  to  all  the  circumstances 
attending  the  transaction. 
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2.  \Vliere  the  defendant  bought  brick  of  the  plaintiff  for  a  third  party, 
which  fact  was  known  bv  the  seller,  the  defendant  saying  he  would  be  good 
for  them  if  the  third  party  did  not  pay  for  them  in  thirty  days,  and  the 
brick  was  forwarded  and  received  by  such  third  party :  Held,  that  the 
defendant's  promise  was  clearly  collateral,  and  to  bind  him  should  have 
been  in  writing. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county. 

This  was  an  action  of  assumpsit,  by  Charles  Dreher  &  Co. 
against  Christopher  Blank,  to  recover  the  price  of  28,000  brick, 
sold  and  delivered  to  defendant  at  his  request,  as  was  alleged. 
The  defendant  pleaded  the  general  issue. 

The  cause  was  tried  by  the  court  without  a  jury,  by  consent 
of  the  parties. 

It  appears  from  the  evidence  preserved  in  the  record,  that 
one  Cunningham  sent  an  order  on  the  defendant  for  30,000 
brick,  he  having  bought  other  brick  of  him  before  that  time, 
but  defendant  not  having  them,  told  the  plaintiffs  that  he  had 
received  the  order  with  a  promise  of  payment  in  thirty  days, 
and  requested  the  plaintiffs  to  fill  the  order.  Wlien  one  of 
them  came  to  inquire  if  Cunningham  was  good  pay  or  not,  the 
defendant  said  to  him :  "  You  need  not  inquire  further.  Cun- 
ningham says  he  will  pay  for  them  in  thirty  days.  Only  send 
up  the  brick ;  they  need  them  very  badly,  and  if  he  don't  pay 
for  them  in  thirty  days,  I  will  be  good  for  them."  The  plain- 
tiff replied  :  "  That  will  do,"  or,  "  I  am  satisfied ;  I  will  send 
them." 

It  further  appears  that  plaintiffs  shipped  by  rail  to  Cunning- 
ham 28,000  brick,  and  afterwards  called  on  him  to  receive  them, 
which  he  finally  did  do,  and  gave  tlie  plaintiffs  credit  for  them 
at  $5.75  per  thousand,  on  his  books,  and  told  plaintiffs  they 
would  get  their  pay  in  thirty  days.  It  also  appeared  that  tha 
brick  had  not  been  paid  for. 

The  court  rendered  judgment  for  the  plaintiffs,  overruling  a 
motion  by  the  defendant  for  a  new  trial. 

Mr.  W.  H.  Underwood,  for  the  appellant. 

Mr.  Jehu  Baker,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 
Whether  an  undertaking  is  original  or-  collateral  merely,  is  to 
be  detennined,  not  from  the  particular  words  used,  but  from  all 
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the  circumstances  attending  the  transaction.  Both  the  terms  of 
this  contract,  and  the  circumstances  of  the  transaction,  show  to 
our  minds  quite  conclusively,  that  Blank's  undertaking  was  col- 
lateral only. 

The  proof  shows  the  brick  were  bought  by  Blank  for  one 
Cunningham,  of  Salem,  Marion  county,  and  so  known  to  the 
sellers.  Blank  saying  that  he  "  would  be  good  for  them,  if  Cun- 
ningham did  not  pay  in  thirty  days."  The  brick  were  for- 
warded to  Cunningham  and  received  by  him.  This  was  a 
dearl}'  collateral  undertaking  by  Blank,  and  to  bind  him,  should 
have  been  in  writing.  Cunningham  was  liable  the  moment  the 
brick  were  delivered  to  him  in  Salem.  The  judgment  is  re- 
versed. 

Judgment  reversed, 

William  H.  Pogue  et  al.  v.  Samuel  F.  Claek. 
Same  v.  Isaac  Whitakek. 

[OBIG.  ED.,  PAGE  333.]       ^ 

1.  Variance  —  description  of  promissory  note.  A  promissory  note  in 
whicli  the  words,  "  we,  or  either  of  us,  promise  to  pay,"  are  used,  is  both 
joint  and  several,  and  there  will  be  no  variance,  if  it  is  described  aa  a  joint 
note,  or  it  is  alleged  that  the  makers  promised  to  pay  the  money,  this  being 

its  legal  effect. 

2.  In  an  action  against  one  of  the  makers  of  a  joint  and  several  note,  the 
describing  it  as  the  several  note  of  the  defendant,  without  in  any  way 
noticing  the  other  makers,  is  no  variance. 

3.  Days  op  grace.  It  seems  that  prior  to  the  act  of  Feb.  23,  1861, 
promissory  notes  were  not  entitled  to  days  of  grace  in  this  State. 

Appeals  from  the  Cu'cuit  Court  of  Bond  county. 

The  first  of  these  cases  was  an  action  of  assumpsit,  by  Samuel 
F.  Clark  against  William  H.  Pogue  and  others,  upon  a  promis- 
sory note. 

The  declaration  alleged,  in  substance,  that  the  defendants  on 
March  9,  1858,  at  Bond  county,  Illinois,  made  their  joint  note 
to  the  plaintiff,  by  which  said  note  the  defendants  "  promised 
to  pay  on  the  9th  day  of  March,  A.  D.  1860,  to  the  order  of 
Samuel  F.  Clark,  the  sum  of  fourteen  hundred  and  four  dol- 
lars and  four  cents,  with  interest  at  the  rate  of  ten  per  cent  per 
annum,  payable  in  cun*ency,  for  value  received." 
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The  defendants  filed  the  general  issue,  and  the  cause  was 
tried  bj  the  court  without  a  jui*y.  The  plaintiff  offered  in  evi- 
dence a  note,  of  which  the  following  is  a  copy : 

"  $1,404.04.  BOKD  County,  Illinois,  March  9,  1858. 

"  Two  years  after  date,  we,  or  either  of  us,  promise  to  pay  to  the  order  of 
Samuel  F.  Clark,  the  sum  of  fourteen  hundred  and  four  dollars  and  four 
cents,  with  interest  at  the  rate  of  ten  per  cent  per  annum,  for  value  received, 
payable  in  currency." 

The  defendants  objected  to  this  note  as  evidence  under  the 
special  count,  but  the  court  overnded  the  objection  and  rendered 
judgment  on  the  same  for  $1,700.05,  overruling  a  motion  for  a 
new  trial. 

In  the  case  of  Whitaher  against  Pogue  and  others^  the  fii-st 
count  of  the  declaration  alleged  that  the  defendants  on,  etc.,  at 
etc.,  "  made  their  certain  joint  note  in  writing,  bearing  date  the 
day  and  year  last  aforesaid,  and  delivered  the  same  to  one 
Samuel  F.  Clark,  by  which  said  note  the  defendants  promised 
to  pay,  on  the  9th  day  of  March,  A.  D.  1859,  to  the  order  of 
Samuel  F.  Clark,  the  sum  of,  etc.,  with  interest  at  the  rate  of 
ten  per  cent  per  annmn,  payable  in  cm-rency ;  and  that  the  said 
Samuel  F.  Clark  afterwards  indorsed  the  same  to  the  said 
plaintiff,"  etc. 

The  defendants  pleaded  the  general  issue,  and  the  cause  by 
consent  was  tried  by  the  com*t  without  a  jury. 

The  plaintiff  offered  in  evidence  a  note  signed  by  the  defend- 
ants, which  is  precisely  the  same  as  the  note  in  the  other  case, 
except  that  it  was  payable  in  twelve  months  after  date,  and 
was  indorsed  by  "  S.  F.  Clark,"  in  blank. 

The  defendants  objected  to  the  reading  of  the  same  as  evi- 
dence, but  the  court  overruled  the  objection,  and  received  the 
note  in  evidence.  The  court  found  for  the  plaintiff'  and  assessed 
his  damages  at  $1,700.05,  and  overruling  a  motion  for  a  new 
trial,  rendered  judgment  on  this  finding. 

Mr.  W.  H.  PoGUE,  for  the  appellants. 

Mr,  John  M.  Palmer,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
It  is  urged  that  there  is  a  material  variance  between  the  notes 
described  in  the  declarations,  and  those  read  in  evidence  on  the 
trial.    The  count  in  the  first  case  described  the  instrument  sued 
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upon  as  the  joint  note  of  the  makers,  and  so  of  the  first  count 
of  the  other  case,  while  in  the  second  count  of  the  latter,  it  is 
only  averred  that  they  by  the  note  promised  to  pay  the  money. 
The  notes  when  produced  were  joint  and  several.  There  can 
be  no  question  but  these  were  joint  notes,  and  they  were  also 
in  terms  several.  According  to  their  legal  effect,  the  makers 
were  jointly  liable  for  their  payment,  and  the  fact  that  they 
were  also  several,  made  them  none  the  less  joint  promises.  In 
an  action  against  one  of  the  makers  of  a  joint  and  several  note, 
the  describing  it  as  the  several  note  of  the  maker  who  was  sued, 
without  in  any  way  noticing  the  other  parties,  has  been  held  to 
be  no  variance.  Chitty  on  Bills,  562,  and  authorities  there 
cited.  On  the  same  principle,  the  converse  of  the  proposition 
must  be  true. 

In  each  of  these  cases,  the  declaration  and  praecipe  were  filed, 
and  summonses  issued  on  the  19th  day  of  March,  1860.  The 
note  sued  upon  in  one  of  these  cases  matured  on  the  9th  day  of 
March,  1859,  and  in  the  other,  on  the  same  day  of  March,  1860. 
In  the  one  case  one  year  and  ten,  and  in  the  other  ten  days  be- 
fore suit  was  instituted.  Thus  it  will  be  observed,  that  even  if 
promissory  notes  are  entitled  to  days  of  grace,  which  we  think 
from  former  decisions  of  this  court  they  are  not,  this  record 
clearly  fails  to  present  that  question,  and  we  deem  its  discus- 
sion unnecessary  in  these  cases. 

The  judgments  of  the  court  below  are  affirmed. 

Judgments  aff/rmed. 


David  H.  Rust  et  al. 

V. 

John  L.  Mansfield  et  al 

[grig.  ED.,  PAGE  336.] 

1.  Evidence  —  when  answer  of  one  defendant  may  be  read  against  Ms  co- 
defendant.  The  answer  of  one  co-defendant  in  chancery  is  not  evidence 
against  another,  except  in  particular  cases,  as,  when  such  defendants  are 
partners,  or  when  one  has  acted  as  the  agent  of  the  other  in  a  transaction 
to  which  the  answer  relates,  and  the  partnership  or  agency  exists  at  the 
time  of  filing  the  answer. 

2.  Same  —  answer  of  ancestor  as  evidence  against  his  heirs,  etc.     The  ao. 

38— 25th  III. 
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4-wer  of  a  deceased  ancestor  to  a  bill  in  chancery  may  be  read  agrainst  his 
keirs  and  devisees  defending  in  a  suit  brought  for  the  same  subject  matter 
where  they  claim  their  rights  under  him. 

3.  Admissions  —  of  grantor  of  land.  The  declarations  or  admissions  of  a 
grantor  of  land,  made  after  the  sale,  are  not  admissible  in  evidence  'c  preju- 
dice the  rights  of  his  grantee,  and  neither  is  his  answer  to  a  bill  in  chancery. 

Wkit  of  Ekror  to  the  Circuit  Court  of  Piatt  comity. 

This  case  embraces  seven  difierent  petitions  for  the  enforce- 
ment of  mechanics'  liens  brought  by  the  several  defendants  in 
error,  and  which  were  consoKdated  in  the  court  below. 

The  petition  shows  that  the  petitioners  on  May  1, 1858,  con- 
tracted with  Jacob  Besore  to  furnish  him  building  materials  by 
and  before  Nov.  17,  1858,  at  the  market  price,  not  to  exceed 
$1,000  ;  that  at  that  time  Besore  was  the  owner  of  certain  mill 
property  which  was  described ;  that  under  said  contract  they  fur- 
nished the  materials,  Math  which  Besore  built  the  mill  house  and 
a  dwelling  house  on  the  premises ;  that  the  price  of  the  materials 
was  to  be  paid  Nov.  17, 1858,  and  that  on  that  day  Besore  exe- 
cuted his  note  for  the  same  in  the  sum  of  $933.57,  payable  one 
day  after  date  ;  that  when  this  contract  was  made,  Besore  was 
the  equitable  owner  of  the  premises  described,  by  purchase  from 
William  Rea  and  John  Ricketts,  and  was  in  the  possession 
of  the  same ;  and  that  on  January  1, 1859,  Besore  sold  and  con- 
veyed by  quit  claim  deed,  the  premises  with  mill  and  dwelling 
house,  to  David  H.  Rust,  who  agreed  to  pay  off  and  discharge 
the  amount  due  the  petitioners,  which  he  refuses  to  do. 

The  petition  made  Jacob  Besore,  the  Great  Western  Rail- 
road Company,  David  H.  Rust,  William  Rea,  John  Ricketts, 
Joseph  Bodman,  and  David  Kuns,  parties  defendant. 

The  other  petitions  consolidated  set  forth  the  claims  of  the 
Beveral  parties,  whether  for  labor  or  materials  furnished. 

A  jury  was  waiv^ed  and  the  cause  submitted  to  the  court. 
Mansfield,  Freese  &  Co.,  to  sustain  their  petition,  called 
Nathan  TT.  Tapjper  as  a  witness,  who  testified  that  in  a  con- 
versation with  Besore  he  told  the  witness  the  contract  set  out 
in  the  petition  was  correctly  stated,  and  that  he  signed  the 
note,  which  showed  the  correct  sum  due  the  petitioners.  That 
this  conversation  took  place  after  Besore  had  sold  out  to  Rust, 
and  after  the  suit  liad  been  brought.  The  admissions  of  Besore 
were  also  proved  in  behalf  of  the  other  petitioners. 
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The  court  found  the  issues  for  the  several  petitiouers,  and 
rendered  judgment  accordingly. 

Mr.  H.  C.  McCoMAS,  and  Mr.  A.  J.  Gallaghee,  for  the 
plaintiffs  in  error. 

Messrs.  Ttjppee  &  Nelson,  for  the  defendants  in  error. 

Mr.  Jtjstioe  Beeese  delivered  the  opinion  of  the  Court : 

We  believe  it  to  be  a  well  settled  principle,  that  the  answer 
of  one  co-defendant  in  chancery,  cannot  be  read  in  evidence 
against  another,  except  in  particular  cases,  as  where  such  de- 
fendants are  partners,  or  where  one  has  acted  as  the  agent  of 
the  other  in  any  transaction  to  which  the  answer  may  relate, 
and  the  agency  or  partnership  at  the  time  of  filing  the  answer 
still  exists.  In  such  cases,  the  answers  of  the  partners  will  be 
evidence  against  the  copartner,  and  that  of  the  agent  against 
his  principal,  when  such  copartner  or  principal  claims  through 
or  under  such  partner  or  agent.  Rector  v.  Rector  et  al,,  3 
Gilm.  105.  So  when  the  deceased  ancestor  of  parties  defend- 
ants has  answered  a  bill  in  chancery,  his  answer  can  be  read  in 
a  suit  against  his  heirs  or  devisees,  brought  for  the  same  sub- 
ject matter,  and  they  claiming  their  rights  under  him.  So  it 
is  with  the  admissions  of  parties  thus  situated.  But  it  has 
never  been  held  that  the  declarations  or  admissions  of  a  grantor 
of  land,  made  after  the  sale,  can  be  received  in  evidence  to  pre- 
judice the  rights  of  the  grantee.  Ruin  to  the  grantee  might 
be  the  consequence,  if  such  was  not  the  rule.  Declarations 
made  by  a  vendor  after  other  rights  have  accrued,  cannot  be 
permitted  to  invalidate  such  rights.  Wheeler  v.  MoCorristen^ 
24  111.  42. 

The  admissions  of  Besore,  therefore,  under  whom  the  appel- 
lant claims,  having  been  made  after  the  sale,  ought  not  to  have 
been  received  as  evidence  against  the  appellant,  nor  his  answer 
either.     His  title  to  the  land  cannot  be  disparaged  in  that  way. 

We  do  not  see  why  the  plaintiffs  in  the  action  below  did  not 
take  Besore' s  deposition,  to  prove  the  necessary  facts  embraced 
in  his  admissions  and  answers.  It  was  competent  for  them,  to 
do  so.  We  are  clearly  of  opinion,  that  no  such  relation  existed 
between  him  and  the  appellant  Rust,  as  to  authorize  his  admis- 
sions or  answer  to  be  used  as  evidence  against  Rust. 
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In  the  decree  we  may  notice  also  an  error.  The  decree 
directs  Rust's  interest  to  be  sold.  It  should  have  directed 
only  the  interest  Besore  had  at  the  time  the  liens  accrued,  to 
Iiave  been  sold.  Rust  may  have  title  independent  of  his  pur- 
chase from  Besore. 

The  decree  is  reversed,  and  the  cause  remanded. 


Decree  reversed. 


Eltezer  M.  Thorpe 

V. 

James  Balliett. 

[grig,  bd.,  page  339.] 

Maucious  prosbcution — proof  of  want  of  probable  cause.  The  dis- 
charge of  one  accused  of  crime,  by  an  examining  magistrate,  is  not  of  itself 
sufficient  evidence  of  the  want  of  probable  cause  to  sustain  an  action  for  a 
maucious  prosecution. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county. 

This  was  an  action  on  the  case,  by  James  Balliett  against 
Eliezer  M.  Thorpe,  for  a  malicious  prosecution. 

The  first  count  of  the  declaration  alleges  that  the  defendant, 
on  September  12,  1859,  before  E.  G.  Falconer,  a  justice  of  the 
peace,  charged  the  plaintiff  with  having  knowingly  and  design- 
edly, by  certain  false  pretenses,  obtained  from  the  defendant 
$650. 

The  second  count  charges  that  the  defendant,  on  September 
13,  1859,  charged  the  plaintiff  with  having  committed  a  certain 
other  offense,  punishable  by  law,  to  wit,  a  felony. 

The  third  count  averred  that  the  defendant,  on  September 
13, 1859,  charged  the  plaintiff  with  the  crime  of  obtaining  $650 
of  the  defendant  by  false  pretenses,  with  intent  to  defraud  the 
defendant  of  the  same. 

The  defendant  filed  the  general  issue.  The  proof  showed 
the  arrest  of  the  plaintiff  on  a  warrant  of  a  justice  of  the  peace, 
on  the  complaint  of  the  defendant,  and  the  dismissal  of  the 
prosecution  on  account  of  the  insufficiency  of  the  complaint,  and 
the  plaintiff's  discharge.  The  proof  also  showed  that  the  parties 
had  quarreled,  and  defendant  had  threatened  to  arrest  plaintiff. 

The  court,  at  the  request  of  the  plaintiff,  instructed  the  jury 
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"  tliat  if  tiiej  believed,  from  the  evidence,  that  Bailiett  was  dis- 
charged by  the  examining  magistrate,  upon  the  investigation  of 
the  charge  preferred  by  Thorpe,  then  such  discharge  is  jprhna 
facie  evidence  of  a  want  of  probable  cause  for  such  prosecution 
on  the  part  of  Thorpe. 

"  That  threats  made  bj  Thorpe,  that  he  would  cauee  Bailiett 
to  be  arrested  and  prosecuted  for  other  and  different  reasons 
than  the  charges  made  in  the  affidavit,  may  also  be  taken  into 
consideration  by  the  jury  in  determining  the  want  of  probable 
cause  for  such  prosecution." 

The  defendant  asked  the  court  to  instruct  the  jury  "  that  the 
want  of  probable  cause  is  not  shown  by  the  fact  alone  that  the 
plaintiff  was  acquitted  before  the  magistrate." 

The  court  refused  to  give  the  same,  and  exceptions  were 
taken.  The  jury  returned  a  verdict  for  the  plaintiff,  and 
assessed  his  damages  at  $300.  The  defendant  moved  for  a  new 
trial,  which  the  court  overruled,  and  rendered  judgment  on  the 
verdict,  and  the  defendant  excepted. 

Messrs.  Tupper  &  Nelson,  for  the  plaintiff  in  error. 

Mr.  A.  J.  Gallagher,  and  Messrs.  Prather  &  Maloije,  for 
the  defendant  in  error. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 
It  is  urged  that  the  court  below  erred  in  giving  the  fourth 
instruction  asked  by  defendant  in  error,  and  refusing  to  give 
the  last  asked  by  plaintiff  in  error.  The  instruction  given, 
informs  the  jury  that  the  discharge  of  the  plaintiff,  by  the  exam- 
ining-justice  of  the  peace,  was  prima  facie  evidence  of  the 
want  of  probable  cause  for  the  prosecution  of  Thorpe.  The 
instruction  refused  to  be  given,  asserts  the  reverse  of  that 
proposition.  Then,  if  it  was  proper  to  give  one,  it  follows  that 
the  other  should  have  been  refused.  In  the  ease  of  Israel  v. 
Brooks,  23  EL  575,  we  held  that  the  discharge  of  the.  person 
accused  by  the  examining  magistrate,  is  not  evidence  of  the 
want  of  probable  cause,  but  to  establish  that  fact,  something 
more  must  be  proved.  That  case  is  in  point,  and  is  decisive  of 
this.  The  court  should  have  refused  the  instruction  given,  and 
have  given  the  one  refused.  The  judgment  of  the  court  below 
must  therefore  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Joshua  J.  Mooee 

V. 

Thompson  Maple  et  al. 

[OBIG.  ED.,   PAGE  341,] 

1.  Pbomissoky  NOTE  —  wTien  party  may  invest  himself  loith  legal  title  bg 
erasing  and  filling  up  indorsements.  A  party  suing  upon  a  promissory  note 
or  commercial  paper  will  not  be  allowed  to  invest  himself  with  the  legal 
title  by  erasing  or  filling  indorsements,  unless  he  is  shown  by  the  proof,  or 
is  presumed  by  the  law,  to  be  the  equitable  owner  of  the  paper. 

2.  Where  a  suit  was  brought  on  a  note  indorsed  in  blank,  in  the  name  ot 
a  party  who  had  no  interest  in  it,  and  who  had  np  knowledge  of  the  bringing 
of  the  suit  in  his  name  until  some  time  after,  when  he  assented  to  what  had 
been  done  :  Held,  that  it  was  error  to  permit  the  indorsement  to  be  filled 
up  so  as  to  invest  him  with  the  legal  title  after  suit  was  brought. 

3.  Pasty  —  to  suit  on  note  must  have  some  interest.  It  suit  is  brought  upon 
a  note  in  the  name  of  a  party  who  has  no  claim  to  the  money,  and  no  inter- 
est in  it,  either  legal  or  equitable,  and  who  has  no  knowledge  of  the  bring- 
ing of  the  suit,  no  recovery  can  be  had. 

Wkit  of  Ekrob  to  the  Circuit  Court  of  Fulton  county. 

This  was  an  action  of  assumpsit,  by  Thompson  Maple  and 
others  against  Joshua  J.  Moore,  upon  a  promissory  note. 

The  note  was  given  by  the  defendant  to  the  Mississippi  and 
Wabash  Railroad  Company,  and  contained  the  following  in- 
dorsement : 

"  Jan'y  14,  '58.     Pay  to  the  order  of  Coopers  &  Clark, 

W.  N.  Clink, 
General  Agent  M.  &  W.  B.  B.  Co.,  Central  Division." 
"  Pay  Boston  Belting  Co.,  or  order, 

"Coopers  &  Clark." 
"Pay  J.  P.  Barnes,  cashier,  or  order, 

"  Boston  Belting  Co., 

"  Per  John  G.  Tappan,  Treasurer." 
•*  Pay  Maple,  Stipp  &  Garwood,  or  order,  for  collection  for  account  of 

"  Spencer,  Vielk  &  Co." 
The  defendant  filed  the  general  issue,  and  by  consent  a  jury 
was  waived  and  the  cause  tried  by  the  couit. 

When  the  note  was  offered  in  evidence,  it  did  not  present  the 
foregoing  indorsements,  but  the  words,  "  Pay  J.  F.  Barnes, 
cashier,  or  order,"  wei'e  erased  by  a  line  drawn  across  them,  and 
Uie  words,  "  Pay  T.  Mnple  &  Co.,"  were  not  on  the  note,  and 
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the  signature,  "  Spencer,  Yiele  &  Co.,"  was  erased  by  lines  across 
the  same. 

The  defendant  objected  to  the  admission  of  the  note  in  evi- 
dence, but  the  court  overruled  the  objection. 

W.  P.  Kellogg,  plaintiffs'  attorney,  testified  that  he  received 
the  note  by  mail  from  the  Boston  Belting  Company  for  collec- 
tion, and  that  the  erasures  were  not  on  it  then,  and  that  he 
did  not  know  when  or  where  they  were  made ;  that  he  brought 
the  suit  in  plaintiffs'  names,  and  that  they  afterwards  assented 
to  it. 

The  court  then  allowed  the  plaintiffs  to  write  the  words,  "  Pay 
T.  Maple  &  Co.,"  above  the  words,  "  Boston  Belting  Co.,"  to 
which  the  defendant  excepted.  The  court  rendered  judgment 
for  the  plaintiffs. 

Mr.  "W".  C.  GouDY,  for  the  plaintiff  in  error. 

Mr.  M.  S.  Kimball,  for  the  defendants  in  error. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 

This  case  comes  within  the  principle  established  in  the  case 
of  Porter  v.  Cushman,  19  111.  535.  We  there  said,  that  upon 
the  trial,  the  court  will  allow  the  equitable  holder  of  commer- 
cial paper  to  invest  himself  with  the  legal  title  by  erasing  in- 
dorsements, and  filling  up  blanks  in  indorsements  ;  but  this  can 
only  be  done  when  the  party  proposing  so  to  change  the  legal 
title  to  the  paper,  is  shown  by  the  proof,  or  is  presumed  by  the 
law,  to  be  the  equitable  owner  of  the  paper.  Conmiercial  con- 
venience and  the  safety  of  parties  will  not  permit  the  principle 
to  be  extended  beyond  this. 

In  this  case,  the  plaintiffs  were  not  shown  to  be  the  equitable 
holders  or  owners  of  the  note.  In  fact,  it  appears  they  had  no 
interest  in  it  whatever,  and  knew  nothing  of  the  suit  until  after 
it  was  commenced,  when  they  assented  to  it.  Not  being  the 
owner  or  holder  of  the  note,  they  should  not  have  been  permit- 
ted to  fill  up  the  blank  indorsement  made  by  the  Boston  Belt- 
ing Company.  In  all  cases,  a  party  suing,  no  matter  what  may 
be  the  subject  matter  of  the  suit,  must  show  he  had  title  at  the 
time  of  the  commencement  of  the  suit.  This  is  negatived  in 
this  case,  by  the  proof. 

The  suit  being  brought  in  the  name  of  a  party  who  knew 
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nothing  of  it  until  after  it  was  brought,  who  had  no  claim  to 
the  money,  and  no  interest  in  it,  it  was  the  duty  of  the  court, 
instead  of  allowing  the  blanks  to  be  filled,  sitting  as  a  jury,  to 
have  found  for  the  defendant  on  that  ground  alone. 

It  is  going  too  far,  to  invest  a  party,  on  the  trial  of  a  cause, 
with  the  legal  title  to  a  note,  who  never  had  the  equitable  title 
or  any  other  title  before  suit  was  commenced. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Charles  J.  Minor 

V. 

John  Herriford  et  al. 

[ORIG.  ED.,  PAGE  344.] 

1.  Levy  —  what  necessary  to  constitute.  To  constitute  a  valid  levy  on 
personal  property  it  must  be  witliin  the  power  and  control  of  the  officer, 
and  he  must  so  deal  with  it,  that  without  the  protection  of  the  writ  his  acts 
would  make  him  a  trespasser. 

2.  Same  —  must  take  such  possession  as  to  apprise  others  of  the  levy.  The 
officer  must  take  personal  property  into  his  possession  within  a  reasonable 
time  after  he  levies  on  it,  unless  a  delivery  bond  is  tendered,  and  in  such 
an  open,  public  and  unequivocal  manner  as  to  apprise  everybody  that  it  has 
been  taken  in  execution. 

3.  Judicial  sale  —  without  a  l&oy.  A  sale  of  personal  property  on 
execution,  when  there  has  been  no  valid  levy,  is  void,  and  passes  no  title.  - 

4.  Lien  —  of  execution.  An  execution  ceases  to  be  a  lien  on  personal 
property  after  its  return  day. 

Weif  of  Ekkor  to  the  Circuit  Court  of  Fulton  county. 

This  was  an  action  of  trespass,  by  Charles  J.  Minor  against 
the  defendants  in  error,  originally  brought  before  a  justice  of 
the  peace  and  taken  by  appeal  to  the  circuit  court. 

The  parties  waived  a  jury,  and  the  appeal  was  tried  by  the 
court. 

It  appears  from  the  record  that  one  William  Messplay 
formerly  owned  the  wagon  which  is  the  subject  of  this  action, 
and  that  an  execution  was  issued  against  him  by  a  justice  of 
the  peace  and  placed  in  a  constable's  hands  on  Aug.  28,  1858, 
who  indorsed  thereon :  "  Levied  this  execution  on  one  yellow 
two-horse  wagon,  as  turned  out  by  plaintiff  to  secure  debt." 
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At  the  time  of  this  indorsement,  the  wagon  was  not  present, 
but  at  a  shop  where  it  had  been  repaired.  The  constable  never 
took  possession  of  the  same,  or  exercised  any  control  over  it. 
The  constable  turned  the  execution  over  to  Herriford,  another 
constable,  who,  after  the  retmni  day,  sold  the  wagon  for  $30. 

It  further  appeared  that  the  plaintiff  had  a  lien  on  the  wagon 
for  a  debt  due  him  from  Messplay,  and  that  Messplay  had  sold 
the  wagon,  not  knowing  the  execution  was  out  against  him. 
The  constable  never  said  any  thing  to  him  about  the  execution 
or  the  levy. 

This  was  substantially  all  the  testimony.  The  court  rendered 
judgment  against  the  plaintiff  for  costs,  overruling  plaintiff's 
motion  for  a  new  trial. 

Mr.  M.  S.  Kimball,  for  the  plaintiff  in  error. 

Messrs.  Gotjdt,  Judd  &  Boyd,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  court  has  never  yet  decided  what  constitutes  a  levy  on 
personal  property.  The  practice  in  England  is  for  the  officer 
to  enter  upon  the  premises  where  the  goods  are,  and  leave  one 
of  his  assistants  in  charge  of  them ;  and  this  is  called  "  putting 
an  execution  in  the  house ; "  or  he  makes  an  inventory  of  them, 
and  removes  them.  The  practice  in  the  different  States  of  the 
Union  differs  somewhat,  but  all  agree  that  the  property  must 
be  within  the  power  and  control  of  the  officer  when  the  levy  is 
made,  and  he  must  take  it  into  his  possession  in  a  reasonable 
time  thereafter,  unless  a  delivery  bond  is  tendered,  and  in  such 
an  open,  pubhc,  and  unequivocal  manner  as  to  apprise  every- 
body that  the  property  has  been  taken  in  execution.  He  must 
so  deal  with  the  property,  in  order  to  constitute  a  good  levy,  as, 
without  the  protection  of  an  execution,  his  acts  would  make 
him  a  trespasser.  The  defendant  can  always,  under  our  statute, 
retain  the  property,  on  executing  a  satisfactory  delivery  bond. 

Testing  this  case  by  this  rule,  there  was  no  levy  on  this 
wagon.  It  was,  at  no  time,  in  the  possession  of  the  officer,  or 
under  his  control,  and  the  sale  of  it  was  therefore  void,  and  the 
execution,  which,  in  its  lifetime,  may  have  been  a  lien  on  the 
property,  was  extinguished  by  lapse  of  time. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgmeni  reversed, 

39 — 25th  III 
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James  Bailey 

V. 

Robert  Moore. 

[grig.  ED.,  PAGE  347.] 

OoKTRAcrr — right  to  rescind,  for  non-performanee.  If  partners  agree  upon 
terms  of  dissolation,  whereby  one  agrees  to  take  the  assets  and  pay  the 
other  a  given  sum  and  pay  all  the  partnership  debts,  and  the  one  fails  and 
refuses  to  perform  his  agreement  to  pay  the  other  and  the  debts,  that 
other,  if  subjected  to  loss  by  being  compelled  to  pay  debts,  may  repudiate 
the  agreement  and  maintain  a  bill  for  an  account  according  to  his  rights 
as  they  existed  before  the  agreement. 

Writ  of  Error  to  the  Circuit  Coiirt  of  Adams  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

This  was  a  bill  in  equity,  by  James  Bailey  against  Robert 
Moore,  for  the  settlement  of  partnership  accounts. 

The  court  below  sustained  a  demurrer  to  the  complainant's 
bill.  The  substance  of  the  bill  is  stated  in  the  opinion  of  the 
court. 

Messrs.  Buckley  &  Delano,  for  the  plaintiff  in  error. 

Messrs.  Wheat  &  Gbover,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 
This  is  a  bill  filed  for  an  account  between  partners.  It  shows 
that  at  the  time  of  the  dissolution  of  the  copartnership,  the 
partners  agreed  between  themselves  for  a  settlement  of  the  con- 
cern, whereby  the  defendant  was  to  pay  the  complainant,  in 
goods  and  accounts  belonging  to  the  concern,  three  thousand 
and  two  hundred  dollars,  and  was  to  take  the  assets  of  the  con- 
cern and  to  pay  all  the  copartnership  debts.  The  bill  further 
alleges,  that  the  defendant  had  failed  and  refused  to  perform 
this  agreement  of  settlement,  and  that  the  defendant  had  col- 
lected a  large  amount  of  the  debts  due  the  firm,  and  that  the 
complainant  had  been  compelled  to  pay  nine  hundred  and  fifty 
dollars  of  the  debts  due  by  the  firm,  and  asks  for  an  account 
as  if  no  agreement  for  a  settlement  had  been  made  between  the 
partners. 

The  only  question  in  the  case  is,  whether,  under  the  circum- 
stances here  detailed,  the  complainant  had  a  right  to  repudiate 
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and  abandon  the  agreement  for  a  settlement,  and  ask  for  an 
account  according  to  his  rights  as  they  originally  existed  as  a 
member  of  the  firm.  If  these  statements  are  true,  we  think 
the  defendant  had,  by  his  non-compliance  with  the  agreement 
and  refusal  to  perform  it,  substantially  abandoned  it,  and  the 
complainant  had  the  right  to  treat  it  as  if  it  had  never  been 
made.  To  get  rid  of  the  perplexities  of  settling  the  affairs  of 
the  firm,  and  avoid  his  liability  to  pay  any  of  the  debts  of  the 
concern,  the  complainant  may  well  have  been  induced  to  con- 
sent to  take  less  than  his  interest  was  really  worth,  and  when 
he  was  disappointed  in  this  expectation,  when  this  considera- 
tion for  the  agreement  had  actually  failed,  when,  instead  of 
getting  the  consideration  actually  agreed  upon,  he  was  com- 
pelled to  pay  the  debts  as  if  the  agreement  had  never  been  made, 
he  might  well  consider  himself  as  justly  remitted  to  his  original 
rights,  and  insist  upon  the  whole  to  which  he  was  entitled  as 
partner.  We  think  the  court  erred  in  sustaining  the  demurrer 
to  the  bill. 

The  decree  is  reversed,  and  the  suit  remanded. 

Decree  reversed. 


Justin  H.  Hill  et  cH. 

V. 

John  Bishop  et  al. 

[OKIG.  ED.,  PAGE  S49.] 

Mechanic's  lien  —  material  furnished  on  account.  Under  the  statute, 
no  lien  is  created  upon  any  premises  when  lumber  is  furnished  upon  open 
general  account,  without  reference  to  its  being  put  into  any  particulaf 
building. 

Writ  of  Eekok  to  the  Circuit  Court  of  De  Witt  county. 

This  was  a  petition,  filed  by  the  defendants  in  error  against 
the  plaintiffs  in  error,  to  enforce  a  lien  under  the  statute  for 
certain  materials,  consisting  of  lumber,  lath,  doors,  shingles, 
etc.,  furnished  upon  an  open  account.  The  petition  avers  that 
the  materials  were  in  fact  used  by  Hill  in  building  a  house 
upon  a  lot  which  is  described.  At  the  time  of  the  delivery  no 
time  of  payment  was  agreed  upon,  but  afterwards  the  petitioners 
agreed  to  wait  six  months,  and  a  note  was  given  for  $197.4:T» 
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the  amount  due,  payable  six  months  after  date  with  ten  per 
cent  interest  after  matmitj.  The  defendants  were  defaulted, 
and  the  court  foimd  there  was  due  the  complainants  $228.56, 
which  was  decreed  a  lien  upon  the  lot.  One  Stephens,  who 
had  acquii'ed  an  interest,  and  who  was  brought  into  court  bj 
publication,  prosecutes  this  writ  of  error. 

Messrs.  Gookins,  Thomas  «&  Robebts,  for  the  plaintifiEs  in 
error. 

Mr.  C.  H.  MooEE,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 
This  petition  is  manifestly  insufficient.  It  shows  that  the 
lumber  was  furnished  upon  an  open  general  account,  and  with- 
out reference  to  its  being  put  into  any  particular  building,  or 
even  that  it  should  be  used  in  any  building.  It  would  have 
been  no  violation  of  the  agreement  to  purchase  it,  if  the 
material  bought  had  been  used  in  making  furniture,  or  any 
other  personal  property.  Under  our  statute,  no  lien  could  be 
created  upon  any  premises  by  such  a  purchase  of  lumber. 

The  decree  must  be  reversed,  and  the  suit  remanded,  with 
leave  to  the  petitioner  to  amend  his  petition. 

Decree  reversed. 


William  H.  Pogtje  et  aH. 

V. 

Samuel  F.  Claek  et  al. 

[OBIG.  KD.,  PAGE  351.] 

1.  Chanckbt  —  when  special  demurrer  to  bill  is  required.  Where  an 
objection  to  a  bill  in  chancery  is  teclinical,  as,  that,  in  a  suit  to  foreclose  a 
mortgage  gfiven  to  secure  two  notes,  one  of  which  had  been  assigned,  but 
the  bill  failed  to  show  of  which  of  the  notes  an  assignment  had  been  made, 
it  cannot  be  reached  on  general  demurrer,  but  should  be  pointed  oat  speci- 
ally. 

2.  FoRECiiOSURB  —  decree  not  stating  which  of  two  notes  thaU  first  be  paid. 
The  defendant  on  a  bill  to  foreclose  a  mortgage  cannot  complain  that  the 
decree  for  the  payment  of  two  notes  of  the  same  tenor  and  amount  does  not 
declare  that  the  note  first  dne  shall  first  be  paid. 

3.  Parties  —  on  Mil  to  foreclose.  Where  two  persons  are  the  holders, 
each  of  different  notes,  secured  by  the  same  mortgage,  they  may  unite  in 
a  bill  to  foreclose. 
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4.  Same  —joinder  of,  in  chancery.  Where  several  persons  have  distinct 
Tights  against  a  common  fund,  they  may  unite  in  a  bill  in  chancery  to  reach 
such  fund. 

5.  Reference  to  master  —  using  copies  of  notes.  If  certified  copies  of 
notes,  with  the  mortgage,  on  bill  to  foreclose,  are  referred  to  a  special  mas- 
ter, without  objection,  to  report  the  sum  due,  and  the  report  is  approved 
by  the  court,  the  decree  rendered  thereon  will  not  be  disturbed  where  there 
is  no  pretense  that  the  notes  have  been  paid. 

Appeal  from  the  Circuit  Court  of  Bond  countj. 

This  was  a  bill  in  chancery,  by  Samuel  F.  Clark  and  Isaac 
Whitaker  against  William  H.  Pogue  and  others,  to  foreclose 
a  Jijortgage. 

The  bill  alleges  the  giving  of  the  mortgage  by  the  defend- 
ants to  secure  the  payment  of  two  promissory  notes  given  by 
the  defendants,  except  EmUy  J.  Pogue,  to  Samuel  F.  Clark, 
each  for  the  sum  of  $1,404.04,  one  due  in  twelve  months,  and 
the  other  in  two  years  after  the  date  thereof,  with  ten  per  cent 
interest ;  that  Whitaker  is  "  the  present  holder  of  one  of  the 
several  notes  hereinafter  mentioned,  as  the  assignee  of  the  said 
Samuel  F.  Clark,"  but  does  not  state  which  of  the  notes. 

The  defendants  demurred  generally  to  the  bill,  which  the 
court  overruled,  and  the  defendants  abiding  their  demuiTer, 
their  default  was  entered,  and  a  decree  rendered  in  favor  of  the 
complainants  jointly  for  $3,402.48,  and  a  sale  was  ordered  of 
the  mortgaged  premises,  on  default  of  payment. 

Mr.  W.  H.  PoauE,  for  the  appellants. 

Mr.  John  M.  Palmer,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 
The  objection  to  this  bill,  presented  by  the  general  demurrer, 
that  it  does  not  show  which  note  was  assigned,  is  purely  techni- 
cal, and  should  have  been  specially  pointed  out  in  the  demurrer. 
Both  notes  were  of  the  same  tenor  and  amount,  and  both  due, 
and  practically,  it  was  no  difference  which  was  assigned.  It 
is  not  for  the  appellant  to  complain  that  the  decree  does  not 
declare  that  the  note  first  due  should  be  first  paid,  it  must  be  a 
matter  of  perfect  indifference  to  him.  The  other  party  might 
complain  as  depriving  him  of  an  advantage. 

We  see  no  objection  to  the  holders  of  the  two  notes  joining 
in  a  bill  to  foreclose,  as  the  notes  were  for  the  same  amounts, 
and  the  same  land  in  the  same  mortgage  to  secure  them.  Where 
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eeveral  persons  have  distinct  rights  against  a  common  fund, 
they  ai-e  allowed  to  file  a  bill  for  the  purpose  of  promoting  their 
right  against  the  common  fund  liable  to  their  demand.  Zong 
V.  T'ounge,  2  Simons,  369. 

As  to  the  remaining  objection,  that  the  court  rendered  the 
decree  without  any  evidence,  it  appears  by  the  record  that  the 
mortgage  and  certified  copies  of  the  notes  were  referred  to  the 
clerk  of  the  court,  as  special  master,  to  ascertain  the  amount 
due  and  in  arrears,  who  made  his  report,  which  was  approved 
by  the  court.  No  objection  was  made  to  using  the  copies  of 
the  notes  as  evidence,  and  the  mortgage  was  an  exhibit  in  the 
cause.     It  was  not  pretended  the  notes  were  paid. 

The  decree  is  affirmed. 

Decree  ajirmed. 


GrEiFFiN"  M.  Bruffett  et  aZ. 

V. 

The   Great  Western   Railroad  Company  of  1859, 

[grig.   ED.,  PAGE  353.] 

1.  Constitutional  law  —  impairing  contract  in  charter.  The  charter  of 
a  private  corporation,  whether  civil  or  eleemosyuary,  is  an  executed  contract 
between  the  State  and  the  corporators,  and  the  legislature  have  no  power  to 
repeal,  impair  or  alter  it  without  their  consent. 

2.  Same  —  le(jidative  control  over  municipal  corporations.  But  a  different 
rule  prevails  in  regard  to  municipal  corporations  created  for  public  purposes 
alone.  They  are,  under  proper  limitations,  within  the  legislative  control, 
and  their  charters  may  be  altered,  amended  or  repealed  at  pleasure. 

3.  Same  —  repealing  charter.  An  act  which  attempts  to  repeal  the  chap- 
ter of  a  railway  company  and  confer  its  powers  upon  a  different  body,  with 
a  view  to  declare  a  forfeiture  or  create  a  dissolution,  is  unconstitutional. 

4.  Sahe  —  release  or  transfer  of  debts.  The  debts  of  a  corporation  cannot 
be  released  or  transferred  to  another  body  by  legislative  enactment. 

5.  Sajie  —  legislature  canTiot  perform  a  judicial  act.  The  power  to  deter- 
mine whether  a  contract  or  charter  has  been  forfeited  for  any  cause  ifl  ft 
judicial  one,  and  cannot  be  exercised  by  the  legislature. 

6.  Corporation — forfeiture  of  charter.  The  charter  of  a  corporation 
can  only  be  declared  forfeited  in  a  judicial  proceeding  by  quo  warranto,  ot 
tcire  facias  for  negligence  or  abuse  of  its  franchises. 

7.  Same — purchaser  of  its  property  and  franchise  not  liahlefor  its  debt*. 
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If  one  corporation  in  any  lawful  mode  becomes  the  owner  of  the  property 
and  franchises  of  another,  it  will  hold  the  same  free  from  the  debts  of  the 
latter,  which  were  not  prior  liens  thereon,  unless  an  obligation  to  pay  them 
ie  expressly  assumed. 

8.  Samk  —  sale  of  its  property  does  not  work  a  dissolution.  The  sale  of  the 
property  of  a  corporation  does  not  work  a  dissolution,  as  the  charter  and 
franchises  are  not  an  incident  that  is  annexed  to  and  passes  with  a  transfer 
of  its  property.  i 

9.  Same — franchise  cannot  be  sold  unless  authorized  bylaw.  The  charter 
and  franchises  of  a  railway  corporation  cannot  be  sold,  unless  authorized  by 
legislative  enactment. 

Wkit  of  Eerob  to  the  Circuit  Coui't  of  Piatt  county  ;  the 
Bon.  Charles  Emerson,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  the  plaintiffs  in  error 
against  the  defendant  in  error,  to  recover  damages  for  the  breach 
cd  a  contract  to  carry  two  thousand  hogs  from  Bement  to 
Chicago. 

The  defendant  pleaded  the  general  issue,  and  by  consent  a 
jury  was  waived,  and  the  cause  tried  by  the  court. 

It  appears  from  the  record  that  the  contract  was  entered  into 
with  the  Great  Western  Railroad  Company  in  December,  1855, 
and  that  such  company  neglected  to  ship  the  hogs,  in  conse- 
quence of  which  the  plaintiffs  were  damaged  $2,000.  The 
plaintiffs  then  read  in  evidence  the  following  acts  of  the  legis- 
lature : 

"  An  act  to  incorporate  the  Great  Western  Railroad  Com- 
pany of  1859,"  approved  Jan.  22,  1859. 

"  An  act  to  change  the  name  and  further  amend  the  charter 
of  the  Sangamon  and  Morgan  Railroad  Company,"  approved 
Feb.  12,  1853. 

"  An  act  to  incorporate  the  Sangamon  and  Morgan  Railroad 
Company,"  approved  March  1,  1845. 

The  cause  of  action  was  admitted  against  the  Great  Western 
Railroad  Company,  and  the  only  question  was,  whether  the 
Great  Western  Railroad  Company  of  1859,  the  defendant  in 
this  suit,  was  the  same  company,  and  therefore  liable. 

In  1845  the  legislature  incorporated  the  Sangamon  and  Mor« 
gan  Railroad  Company,  whose  name,  in  1853,  was  changed  to 
that  of  the  Great  Western  Railroad  Company,  and  its  charter 
amended.  By  the  act  first  above  named  the  Great  Western 
Railroad  Company  of  1859  was  created,  and  "aU  the  privileges. 
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powei'S,  rights  and  franchises  at  any  time  before  possessed  hj 
the  Great  Western  Railroad  Company,"  was  conferred  upon  it. 

Under  these  acts  the  plaintiff  insisted  that  the  defendant's 
charter  was  but  a  re-incorporation  of  the  previous  company, 
and  tliat  the  old  corporation  was  merged  into  the  new  one. 

The  court  rendered  judgment  against  the  plaintiff  for  costa. 

Messrs.  Tupper  &  Nelson,  for  the  plaintiffs  in  error. 

Ml'.  Stephen  T.  Logan,  and  Mr.  A.  J.  Gallagher,  for  the 
defendant  in  error. 

Ml*.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  seems  to  have  been  the  design  of  the  legislature,  to  repeal 
the  charter  of  the  Great  Western  Railroad  Company  by  the 
act  of  the  22nd  of  January,  1859,  and  to  confer  its  property, 
rights  and  franchises  upon  a  different  body  of  incoi-porators, 
then  created.  It  is  urged,  that  such  an  exercise  of  power  by 
the  legislature,  is  in  contravention  of  the  17th  section  of  the 
13th  article  of  our  State  constitution.  That  section  provide* 
that  "No  ex  post  facto  law,  nor  any  law  impairing  the  obliga- 
tion of  contracts,  shall  ever  be  made,"  etc.  In  the  case  of  Da?'^ 
mouth  College  v.  Woodward^  4  Wheat.  518,  it  was  held  by  the 
Supreme  Court  of  the  United  States,  that  the  charter  of  a  pri- 
vate corporation,  whether  civil  or  eleemosynary,  is  an  executed 
contract,  between  the  government  and  the  corporators,  and  that 
the  legislature  have  no  power  to  repeal,  impaii-  or  alter  is, 
without  their  consent.  This  rule  has  been  uniformly  adhered 
to  by  that  court,  in  a  number  of  other  cases,  and  is  recognized 
by  the  supreme  judicial  tribunals  of  the  various  States  of  the 
Union  as  undoubted  law,  and  it  may  be  regarded  as  the  settled 
law  of  this  country.  This  doctrine  is  fully  recognized  by  this 
court,  as  the  correct  rule.  Coles  v.  Madison  County^  Breese, 
115  ;  Bush  V.  Shipma/ti^  4  Scam.  186. 

As  it  regards  municipal  corporations,  created  for  public  pur- 
poses alone,  a  different  rule  prevails.  With  such  bodies,  it  is 
the  uniform  and  well  settled  doctrine,  that  they  are  under 
proper  limitations,  within  the  legislative  control,  and  their 
charters  may  be  altered,  amended  or  repealed  at  pleasm-e. 

If,  however,  this  act  might  be  regarded  as  an  effort  to  declare^ 
B  forfeiture  of  the  chartered  rights  of  the  company,  then  in 
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existence,  it  is  urged  that  it  would  violate  the  second  article  of 
.nir  State  constitution.  The  second  section  of  that  article, 
divides  the  powers  of  government,  and  confers  them  upon 
three  distinct  bodies  of  magistracy ;  the  legislative,  the  execu- 
tive and  the  judiciary.  The  second  section,  expressly  prohib- 
its any  person  or  collection  of  persons,  being  one  of  these  de- 
partments, from  exercising  any  power  properly  belonging  to 
either  of  the  others,  and  it  declares  all  acts  in  violation  of  that 
section  void.  Was  this  then  the  exercise  of  a  legislative  or  a 
judicial  power  ?  Whilst  in  Grreat  Britain,  Parliament  is  held 
to  be  omnipotent,  and  in  theory  may  exercise  such  power,  yet 
inasmuch  as  legislative  bodies  in  this  country  act  under  limita- 
tions and  restrictions  imposed  by  constitutional  provisions, 
precedents  drawn  from  acts  of  Parliament,  can  have  no  appli- 
cation in  this  country. 

We  are  informed  by  Mr.  Justice  Blackstone,  in  his  Com- 
mentaries, that  amongst  the  different  modes  by  which  a  corpo- 
ration may  be  dissolved,  is  that  of  a  forfeiture  of  its  charter, 
by  negligence  or  abuse  of  its  franchises.  In  such  a  case  the 
law  judges  that  it  has  broken  the  condition  upon  which  it  was 
iQcorporated,  and  thereupon  it  has  become  void.  He  also  in- 
forms us  that  the  regular  course  ia  such  a  case,  to  deprive  the 
body  of  its  powers,  is  to  bring  an  information  ia  the  nature  of 
»  quo  warranto,  to  inquire  by  what  warrant  its  membei"s  exer- 
cise their  corporate  powers,  having  forfeited  the  charter,  by 
the  acts  complained  of  in  the  information.  Another  mode  of 
judicial  proceeding,, is  by  scire  facias,  which  under  some  cir- 
cumstances is  the  appropriate  remedy  to  have  the  forfeiture 
ascertained  and  declared.  These  are  the  remedies  in  Great 
Britain,  notwithstanding  the  Parliament  in  theory  possesses 
the  same  power  to  declare  a  forfeiture  as  the  courts.  Chancel- 
lor Kent,  in  his  Commentaries,  vol.  2,  p.  306,  lays  down  the 
doctrine,  that  the  legislature  cannot  repeal,  impair  or  alter  the 
rights  and  privileges  conferred  by  the  charter,  against  the  eon- 
sent,  and  without  the  default  of  the  corporation  judicially 
ascertained  and  declared.  It  has  been  said  that  it  is  a  feature 
in  the  constitution  of  our  government,  that  the  legislature  of 
the  dijfferent  States  resembles,  in  this  particular,  the  preroga- 
tive of  the  King  of  Great  Britain,  who  may  create,  but  cannot 
40— 25th  III. 
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dissolve  a  corporation,  or  without  its  consent  alter  or  amend  Hi 
charter. 

It  is  not  doubted  that  the  legislature  is  prohibited,  bj  the 
constitution,  from  exercising  the  power  of  judicially  detei-min- 
ing  and  declaring  that  a  contract  is  forfeited,  between  individu- 
als. And  no  reason  can  be  perceived,  why  it  should  be  exercised, 
when  the  State  itself  is  a  party  to  the  agreement.  The  power 
in  either  case,  is  by  the  constitution  devolved  upon  the  courts, 
and  is  consequently  prohibited  to  the  legislative  department. 
It  then  follows  that  tliis  act,  so  far  as  it  may  have  been  de- 
signed to  declare  a  forfeiture  of  the  charter  of  the  Great  West- 
em  Railroad  Company,  and  to  dissolve  that  body,  is  prohibited 
by  the  constitution,  scad  is  inoperative  and  void. 

Such  a  body  may  undoubtedly  surrender  to  government  their 
charter  and  franchises.  In  that  event,  it  would  be  entirely 
competent  for  the  legislature  to  resimie  the  rights  and  fran- 
chises, and  to  retain  or  grant  them,  to  whom  they  might  choose. 
There  is  nothing  appearing  in  this  record  from  which  it  can  be 
inferred  that  any  such  surrender  was  ever  made  oi"  attempted. 
Nor  does  it  appear  that  its  charter  was  judicially  declared  for 
feited,  or  that  its  existence  had  been  in  any  other  mode  termi- 
nated. There  is  no  evidence  that  the  incoi-porators,  named  in 
the  act  of  1859,  had  become  the  owners  of  the  property  and 
franchises  of  the  Great  Western  Railroad  Company,  by  pur- 
chase, or  in  any  other  mode  authorized  by  law,  prior  to  the 
passage  of  this  act.  Had  such  a  sale  been  made,  the  property  ■ 
thus  transferred  would  have  thereby  become  released  from  the 
payment  of  the  debts,  not  a  prior  lien ;  nor  would  the  future 
earnings  of  the  road,  made  by  such  a  purchaser,  be  liable  to 
the  payment  of  such  debts.  In  case  this  company  had  become 
insolvent,  and  legally  transferred  its  charter,  rights,  franchises, 
privileges  and  property,  and  the  purchasers  become  again  in- 
corporated, the  new  company  would  not  be  liable  for  the  unpaid 
debts  of  the  old  organization.  But  after  a  transfer  of  all  the 
property,  the  charter  and  franchises  would  still  remain  in  the 
incorporation,  and  could  not  be  sold  unless  authorized  by  legis- 
lative enactment. 

Debts  incurred  by  an  incorporation  cannot  be, released  or 
transferred   by  legislative  enactment.     The  legislature  has  no 
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competent  power  to  release  or  discharge  any  such  body  from 
their  legal  liabilities  to  individuals,  whether  incurred  by  con- 
tract, forfeiture  or  penalty.  "When  individuals  enter  into  con 
tracts  with  such  bodies,  they  have  the  undoubted  right  to  resort 
to  the  appropriate  remedies,  to  compel  a  performance  or  to 
recover  damages  for  a  breach  of  the  agreement.  For  the  pur- 
pose of  acquiring  satisfaction  of  any  judgment  they  may  re- 
cover, they  may  resort  to  their  property  as  to  that  of  individu- 
als. If  the  legislature  might  release  such  bodies  from  liability 
to  perform  their  engagements,  or  from  paying  their  debts,  or 
damages  incurred  by  a  breach  of  contract  or  of  duty,  they 
would  thereby  impair  the  obligation  of  contracts  existing  be- 
tween individuals  and  the  company.  The  exercise  of  such 
power  is  prohibited.  As  long  as  the  company  exists,  it  must 
remain  bound  for  its  debts  and  liabiHties  until  legally  dis- 
charged. If  the  legislature  might  release  the  company  from 
the  liability  to  creditors  and  stockliolders,  at  the  request  of  a 
large  creditor,  by  enacting  a  transfer  of  the  charter  franchises 
and  property,  they  might  do  the  same  thing  at  the  request  of 
a  small  creditor,  or  of  any  other  person.  If  the  power  is 
admitted  in  the  one  case,  it  must  be  in  the  other. 

The  sale  of  the  rolling  stock  and  personal  property  of  the 
road  did  not  produce  a  disorganization  of  the  corporation.  The 
purchaser  did  not,  by  that  means,  acquire  the  right  to  employ  it 
upon  the  road  or  to  use  the  franchises  of  the  company.  By  a 
loss  of  its  property,  the  company  may  have  been  unable  to 
use  and  enjoy  its  franchises,  but  when  they  might  afterwards 
acquire  the  requisite  property  for  the  purpose,  they  might  then 
render  the  charter  available,  and  such  property  would  become 
liable  to  the  payment  of  its  debts.  The  charter  and  franchises 
are  not  an  incident  that  is  annexed  to  and  passes  with  a  transfer 
of  the  property  of  such  a  company.  Kor  does  the  company 
forfeit  or  become  deprived  of  such  rights  by  the  loss  of  its 
property.  The  company  may  exist  after  its  property  is  gone. 
If  there  is  a  cause  of  forfeiture  for  non  user,  that  must  be 
determined  judicially  to  make  it  effectual. 

What  then  was  the  effect  of  this  enactment  of  the  22nd  of 
January,  1859?  It  created  a  new  company,  with^"  rights,  privi- 
leges and  franchises  similar  to  those  enjoyed  by  the  Great 
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Western  Railroad  Company,  but  it  by  no  means  repealed  the 
charter  of  that  company.  Nor  did  it  transfer  the  property  or 
rights  of  that  company  to  the  new  organization,  or  release  the 
ol<l  company  from  any  of  its  liabilities.  It  leaves  that  company 
in  existence,  with  all  of  its  rights,  privileges,  franchises  and 
property,  and  liable  for  all  its  debts  and  contracts,  as  though  the 
new  incorporation  had  never  been  brought  into  existence.  If 
the  new  company  have  become  organized,  and  had  intruded 
into  the  occupancy  of  the  road  of  the  old  company,  it  is  liable 
to  be  sued  for  its  recovery,  unless  they  derive  the  right  to  thus 
nse  it  by  some  other  means  than  this  enactment.  The  old  com- 
pany being  still  in  existence,  so  far  as  this  record  discloses,  it 
ehould  have  been  sued,  and  not  the  new  company.  The  action 
was  misconceived,  and  cannot  be  maintained  against  these  de- 
feudantB.    The  judgment  of  the  com't  below  must  be  affirmed. 

Judgment  affirTned. 


James  Soott  et  al. 

V. 

Haeden  Keeling. 

[OBIG.  ED.,  PAGE  358.] 

Mbchaitic's  lien — contract  must  fix  time  to  perform.  If  the  petition  foi 
•  mechanic's  lien  and  the  proof  show  that  no  time  was  specified  in  the  con 
tract,  within  which  it  was  to  be  performed,  no  relief  can  be  had. 

Wrii  of  Error  to  the  Circuit  Court  of  Fulton  county. 

This  case  was  a  petition,  by  the  defendant  in  error  against 

the  plaintifEs  in  error,  to  enforce  a  mechanic's  lien. 

Messrs.  Judd,  Boyd  &  James,  for  the  plaintiffs  in  error. 

Mr.  Wm.  H.  Herndon,  for  the  defendant  in  error. 

Per  Curiam  :  The  petition  in  this  case  is  insufficient.  Both 
the  petition  and  proof  show  that  no  time  was  specified  by  the 
contract  within  which  it  should  be  performed. 

The  decree  must  be  reversed,  and  the  suit  remanded. 

Decree  reversed. 
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Samuel  Lindsey 

V. 

Moses  L.  Edmiston  et  al. 

[ORIG.  ED„  PAGE  359.] 

Paktnkr  —  6eeret  one  liable.  A  secret  partner,  when  discovered,  ia 
liable  for  the  debts  of  the  firm.  And  if  he  is  such  a  partner  with  another 
in  some  purchases,  but  not  in  others,  and  the  proof  shows  that  he  has  taken 
part  in  a  particular  transaction,  and  claimed  an  interest  therein,  this  will 
be  sufficient  to  establish  his  joint  liability  as  to  any  debt  incurred  in  such 
transaction. 

Appeal  from  the  Circuit  Court  of  Edgar  county. 

This  was  an  action  of  assumpsit,  by  Lindsey  against  Moses 
L.  Edmiston  and  one  Kramer,  to  recover  the  price  of  hogs  sold 
and  delivered. 

It  was  agreed  by  the  parties  that  Edmiston  resided  in  Paris, 
Edgar  county,  Illinois;  that  Kramer  resided  in  Richmond, 
Indiana,  about  150  miles  distant  from  Paris ;  that  during  the 
summer  and  fall  of  1857,  Edmiston  was  extensively  engaged  in 
dealing  in  cattle  and  hogs,  and  com  to  feed  the  same ;  that  he 
bought,  during  the  season,  nearly  $25,000  worth  of  stock,  which 
he  shipped  to  New  York  and  other  places  for  sale ;  that  he  had 
a  stock  lot  near  the  town  of  Paris,  about  a  mile  from  the  rail- 
road depot,  where  he  received  cattle  and  hogs,  and  assorted 
them  for  shipment,  and  fed  them  until  shipped. 

It  was  shown  by  the  proof,  that  one  Nichols  was  in  some 
way  connected  with  Edmiston  in  some  hog  contracts  that  season ; 
that  McWhinney  &  Co.,  of  Richmond,  Indiana,  had  a  contract 
with  Edmiston  for  a  large  number  of  hogs  in  the  same  season ; 
that  Edmiston  bought  the  plaintiff's  hogs  without  disclosing  that 
any  one  else  was  interested  in  the  purchase ;  that  when  the 
plaintiff  brought  his  hogs  to  Paris,  Kramer,  Edmiston  and  one 
McWhinney  were  present,  receiving  and  weighing ;  that  Kramer 
met  the  plaintiff's  hogs  about  a  half  mile  from  town,  and 
helped  to  drive  them  in ;  that,  as  the  hogs  were  weighed,  Edmis- 
ton settled  with  the  plaintiff,  and  gave  his  note,  which  was 
admitted  in  evidence,  by  consent,  to  show  the  amount  due ; 
tihat  at  the  time  the  hogs  were  received,  either  Edmiston  or 
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McWkmney  said  they  were  the  last  on  this  contract,  and  noth- 
ing was  then  said  about  Kramer  and  Edmiston  being  partners. 

It  was  admitted  that  on  January  12,  1858,  Edmiston  failed, 
and  made  an  assignment  for  the  benefit  of  his  creditors ;  that 
shortly  after  this,  Kramer  came  from  Indiana  and  demanded  of 
the  assignees  a  small  lot  of  hogs,  which,  he  claimed,  were  the 
tail  end  bought  by  Edmiston  with  his  money  dm-ing  the  season ; 
that  he  said  he  had  furnished  Edmiston  with  about  $17,000,  to 
purchase  hogs  for  him ;  that  he  charged  Edmiston  with  the 
money  advanced,  and  gave  him  credit  as  he  received  the  hogs, 
in  Indiana,  and  that  Edmiston  owed  him  $2,000  for  moneys 
advanced  and  profits ;  that  he  had  been  largely  engaged  with 
Edmiston  the  previous  year  in  buying  and  shipping  hogs ;  that 
the  arrangement  was,  that  he  was  to  furnish  the  money,  Edmis- 
ton to  give  his  labor,  and  they  were  to  divide  the  profits,  which 
Edmiston,  who  was  present,  admitted  to  be  true,  and  that  the 
hogs  in  the  pen  were  the  tail  end  of  the  purchase  under  this 
arrangement. 

Kramer  afterwards  left  without  prosecuting  his  claim.  It 
also  appeared  that  Kramer  bought  hogs  of  one  ElHott,  which 
were  shipped  with  plaintiff's  lot,  and  that  Kramer  paid  Elliott 
for  his  lot. 

It  was  agreed  that  if  the  above  facts  constituted  a  partner- 
ship, judgment  should  be  given  for  the  plaintiff,  for  the  amoont 
of  the  note. 

By  consent,  a  jury  was  waived,  and  the  cause  tried  by  the 
coiu't,  who  rendered  judgment  for  the  defendants,  and  the 
plaintiff  appealed. 

Mr.  Amos  Green,  for  the  appellant. 

Mr.  John  P.  Usher,  for  the  appellees. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 
The  evidence,  as  stated  in  the  agreed  case,  establishes  that 
Kramer  was  a  partner  with  Edmiston  in  the  purchase  of  a  large 
amount  of  hogs  during  the  season  of  1857,  but  he  was  not  a 
partner  in  all  of  Edmiston's  operations  in  hogs  and  cattle  during 
that  season,  and  it  is  impossible  to  teU  from  the  evidence  to 
what  extent  the  operations  of  Edmiston  were  on  account  of  that 
partnership.     We  think,  however,  the  evidence  does  show  satii*- 


1861.]  Whetstone  v.  Thomas.  31^ 

Syllabus. 

factorily,  tliat  the  hogs  piu-chased  of  this  plaintiff  were  on 
account  of  that  partnership.  We  may  reasonably  infer,  from 
the  evidence,  that  Kramer  was  not  generally  present  and  par- 
ticipating in  the  purchase  and  receipt  of  the  stock,  even  in 
those  cases  where  he  was  interested,  but  in  this  case  he  wa> 
present  when  the  hogs  were  dehvered,  and  assisted  in  receiving 
and  weighing  them.  It  is  true  he  did  not  profess  then  to  be 
interested  in  the  operation,  but  Edmiston  paid  what  was  paid 
on  the  hogs,  and  gave  his  note  for  the  balance.  It  does  not 
appear  that  Kramer  acted  as  an  ostensible  partner  in  any  of 
their  joint  operations,  but  he  was  a  secret  partner  in  aU  of  the 
operations  which  were  on  their  joint  account.  Where  the  evi- 
dence does  show  that  Kramer  was  interested,  he  must  be  held 
liable  as  a  partner.  The  active  part  which  he  took  in  this 
operation,  we  think,  does  show  that  it  was  one  of  those  in  which 
he  was  interested.  Not  only  this,  but  he  afterwards  claimed  a 
part  of  these  identical  hogs,  as  having  been  bought  with  the 
money  which  he  had  furnished  Edmiston  for  the  partnership 
concern.  We  are  of  opinion  that  the  plaintiff  was  entitled  to 
judgment. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Abijah  Whetstoioi 

•V. 

John  Thomas. 

[OBIO.  ED.,  PAGE  861.] 

1.  Arbitration — award  must  he  as  broad  as  tJie  submissum.  When 
several  specific  matters  are  submitted,  unless  the  arbitrators  make  an  award 
as  to  all  the  matters  so  submitted,  the  award  will  be  void. 

2.  Same — when  aU  matters  are  submitted.  But  when  the  submission  ia 
of  all  matters  in  difference,  or  of  all  disputes,  without  specifying  them,  the 
arbitrators  need  only  make  their  award  as  to  the  things  of  which  they  had 
notice.  A  failure  to  pass  upon  matters  not  brought  to  their  notice  will  not 
vitiate  the  award,  but  if  the  award  does  not  embrace  all  matters  of  which 
notice  is  given,  it  is  void  in  toto. 

3.  Same — plea  to  avoid  award.  When  the  submission  is  general,  of  all 
disputes,  without  specifying  them,  a  plea  to  an  action  on  the  award,  that 
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the  arbitrators  did  not  decide  upon  all  the  matters  submitted,  is  bad,  unless 
it  further  states  that  the  arbitrators  had  notice  of  the  matters  they  neglected 
to  decide. 

Appeal  from  the  Circuit  Court  of  Adams  county ;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  John  Thomas  against 
Abijah  Whetstone,  on  an  award. 

The  following  is  a  copy  of  the  second  count  of  the  plaintift's 
declaration  : 

"  And  also  for  that  whereas,  the  said  plaintiff  and  the  said 
defendant,  heretofore,  to  wit,  on  the  23rd  day  of  August,  A.  D. 
1859,  to  wit,  at  the  county  of  Adams  and  State  of  Illinois, 
executed  their  certain  other  writing  obligatory,  the  said  plain- 
tiff by  the  signature  of  John  Thomas,  and  the  said  defendant 
by  the  signature  of  Abijah  Whetstone,  sealed  with  their  seals 
respectively,  (and  now  to  the  court  here  shown,)  which  said 
writing  obhgatory  is  in  the  words  and  figures  following,  to  wit : 

'  Whereas,  divers  disputes  and  controversies  have  arisen  and 
are  now  depending  and  unsettled,  between  John  Thomas,  of 
the  one  part,  and  Abijah  Whetstone,  of  the  other  part,  of  the 
State  of  Illinois.  Now,  therefore,  for  the  purpose  of  setthng 
and  determining  such  disputes  and  controversies,  it  is  hereby 
mutually  agreed  and  understood,  by  and  between  the  said  par- 
ties, that  the  same  shaU  be  referred  and  submitted  to  the 
arbitrament  and  determination  of  Elihu  Ward,  Wm.  M.  Dexter 
and  Hiram  Elliston,  aU  of  said  State,  or  any  two  of  them  ;  and- 
the  said  arbitrators,  or  any  two  of  them,  shall  make  and  publish 
*  their  award  in  writing,  under  their  hands  and  seals,  and  deliver 
the  same  to  the  parties,  or  to  either  of  them  who  shall  desire 
the  same,  on  or  before  the  last  day  of  September,  1859 ;  and  it 
is  hereby  further  agreed  and  understood,  by  and  between  the 
said  parties,  that  the  decision  of  said  arbitrators  shall  be  final. 

'  In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  seals,  this  the  23rd  day  of  August,  A.  D.  1859. 

*  Signed  and  sealed  in  presence  of  W.  H.  Watson. 

'  John  Thomas,  [seal.] 

'  Abliah  Whetstone,     [seal.]  ' 

"  And  the  said  plaintiff  avers,  that  the  said  Elihu  Ward,  Wm. 
M.  Dexter  and  Hiram  Elliston,  afterwards,  to  wit,  on  the  6th 
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day  of  September,  A.  D.  1859,  took  upon  themselves  thie  burden 
of  said  arbitration ;  and  afterwards,  to  wit,  on  said  6th  day  of 
September,  A.  D.  1859,  after  having  met  said  plaintiff  and  said 
defendant,  and  after  having  heard  their  several  allegations, 
proofs  and  arguments,  and  duly  considered  the  same,  did,  under 
and  in  pursuance  of  said  writing  obligatory,  then  make  and  pub- 
lish their  award  in  wiiting,  the  said  Elihu  Ward  by  his  own 
proper  signature  of  Elihu  Ward,  and  the  said  Wm.  M.  Dexter 
by  the  signature  of  Wm.  M.  Dexter,  and  the  said  Hiram  Elli&- 
ton  by  his  own  proper  signature  of  Hiram  Elliston,  sealed  with 
their  seals  respectively,  (and  now  to  the  court  here  shown,) 
of  and  concerning  the  said  matters  in  dispute  and  controversy, 
so  referred  to  them  as  aforesaid.  And  afterwards,  to  wit,  on 
the  7th  day  of  September,  A.  D.  1859,  delivered  the  same  to 
said  defendant ;  which  said  last  mentioned  award  of  said  arbi- 
trators is  in  the  words  and  figures  following,  to  wit : 

'We,  Elihu  Ward,  Wm.  M.  Dexter  and  Hiram  Elliston, 
arbitrators  chosen  and  selected  in  pursuance  of  a  submission,  a 
copy  of  which  is  hereunto  annexed,  having  met  the  said  parties, 
John  Thomas,  of  the  one  part,  and  Abijah  Whetstone,  of  the 
other  part,  in  pursuance  thereof,  and  heard  their  several  allega- 
tions, proofs  and  arguments,  and  duly  considered  the  same,  do 
award  and  determine  that  the  said  Abijah  Whetstone  shall,  on 
or  before  the  15th  day  of  September,  A.  D.  1859,  well  and 
truly  pay  to  the  said  John  Thomas,  the  full  sum  of  twenty- 
five  hundred  and  twenty-eight  dollars  and  eighty-one  cents, 
($2,528.81)  good  and  lawful  money  of  the  United  States.  It 
shall  be  optional,  however,  with  the  said  Abijah  Whetstone,  to 
pay  the  money  at  the  time  and  manner  specified  unto  the  said 
John  Thomas,  or  on  the  above  mentioned  15th  day  of  Sep- 
tember, to  execute  to  him,  the  said  John  Thomas,  two  approved 
promissory  notes,  one  for  the  sum  of  twelve  hundred  and  sixty- 
four  dollars  and  forty  cents,  and  one  for  the  sum  of  twelve  hun- 
dred and  sixty-four  dollars  and  forty-one  cents,  with  interest  at 
the  rate  of  ten  per  cent  per  annum ;  the  first  note  payable  in 
three  months  from  date,  and  the  second  note  payable  in  five 
months  from  date ;  which  two  notes,  covering  the  amount  of 
this  award,  shall  be  in  full ;  and  the  said  John  Thomas  shall 
Feedve  the  same  as  a  full  settlement  of  all  accounts,  if  the  eaid 
41 — 25th  III. 
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Abijah  Whetstone  shall  prefer  the  making  and  executing  of 
snch  notes  as  above  described,  in  lieu  of  paying  the  money  on 
the  15th  day  of  September,  1859. 

'"We,  the  aforesaid  arbitrators,  do  further  deteiinine  and 
award  that  the  costs  in  the  said  arbitration  be  equally  divided 
between  the  said  parties,  the  said  cost  to  be  paid  by  the  said 
parties  on  or  before  the  15th  day  of  September,  1859. 

'  Given  under  our  hands  and  seals  this  the  6th  day  of  Sep- 
tember, A.  D.  1859. 

'  Elihu  Waed,  [seal.] 

'  "Wm.  M.  Dextek,        [seal.] 

'HfRAM  ElLISTON,  [seal.] 

'  Arbitrators.' 
"  And  the  plaintiff  further  avers,  that  from  the  time  of  mak- 
ing said  award  until  the  16th  day  of  September,  A.  D.  1859, 
he  was  ready  and  willing  to  accept  and  receive  from  said  de- 
fendant said  two  promissory  notes  in  said  award  mentioned,  in 
full  settlement  of  all  accounts  against  said  defendant,  and  in 
full  satisfaction  and  discharge  of  said  award.  Yet  the  said 
defendant  did  not,  on  said  16th  day  of  September,  A.  D.  1859, 
make  and  execute  said  two  promissory  notes  in  said  award 
mentioned,  nor  hath  paid  to  said  plaintiff  said  sum  of  twenty- 
five  hundred  and  twenty-eight  dollars  and  eighty-one  cents,  nor 
any  part  thereof,  so  awarded  as  aforesaid." 

The  following  is  a  copy  of  the  defendant's  second,  third  and 
fourth  pleas : 

"  2.  And  the  defendant,  for  further  plea  to  the  first  and  second 
counts  of  plaintiff's  declaration,  says  actio  non,  as  to  said  counts 
and  each  of  them,  because  he  says  that  the  award  in  said  counts 
mentioned  is  one  and  the  same  supposed  award,  and  that  prior 
to  the  making  of  said  award  and  to  the  making  of  the  submis- 
sion in  said  counts  mentioned,  to  wit,  in  the  year  eighteen  hun- 
dred and  fifty-nine,  the  plaintiff  and  defendant  were  and  had 
been  copartners  in  the  buying  and  selling  live  stock,  and  divers 
differences  existed  between  them  concerning  the  same,  and  their 
said  partnership  business,  and  said  plaintiff  and  defendant  as 
such  partners,  on  account  of  said  partnership,  owed  divers  large 
sums  of  money  to  divers  other  persons,  and  divers  other  per- 
sons owed  divers  large  sums  of  money  to  plaintiff  and  defend- 
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ant.  as  sucli  partners,  on  account  of  said  partnership,  which 
said  debts  remained  unpaid,  both  to  and  from  said  firm,  com- 
posed of  plaintiff  and  defendant  as  aforesaid ;  and  divers  differ- 
ences at  the  time  of  the  making  of  said  submission  and  award, 
existed  between  said  plaintiff  and  defendant,  on  account  thereof, 
and  as  to  which  party,  this  plaintiff  or  the  defendant,  was  in- 
debted to  the  other  on  account  of  the  said  copartnership  busi- 
ness, and  the  final  settlement  thereof  between  them,  as  to  which 
of  them  should  pay  such  partnership  debts,  and  as  to  which  of 
them  should  be  entitled  to  have  and  receive  the  said  debts,  due 
and  owing  to  said  plaintiff  and  defendant  as  such  partners  afore- 
said, whereupon  and  in  consideration  of  the  said  differences  the 
plaintiff  and  defendant  did  make  said  submission,  and  did  enter 
upon  said  arbitration,  and  the  same  matters  of  difference  and 
final  settlement  did  submit  to  the  determination  of  said  arbi- 
trators. And  the  defendant  in  fact  says,  that  the  said  arbitrators 
did  not  award  and  determine  upon  the  whole  matters  aforesaid 
so  submitted,  but  on  the  contrary  thereof  did  not  finally  deter- 
mine the  said  matters  of  difference,  did  not  determine  which  of 
said  parties,  the  plaintiff  or  the  defendant,  should  be  entitled  to 
have  and  receive  the  said  debts  so  due  said  copartners  as  afore- 
said, nor  whether  the  plaintiff  or  the  defendant  should  pay  the 
debts  so  due,  by  plaintiff  and  defendant  as  aforesaid,  to  said 
other  persons,  and  did  not  in  fact  determine  upon  the  matter 
of  difference  aforesaid  so  submitted,  of  and  concerning  said 
debts  so  due  to,  and  so  due  from  said  plaintiff  and  defendant 
as  aforesaid,  nor  the  matter  of  the  same  in  any  manner  adjust, 
determine  or  act  upon  in  the  making  of  their  said  award,  and 
so  the  defendant  says  said  award  is  wholly  void ;  and  this  he  is 
ready  to  verify,  wherefore  he  prays  judgment,  etc.,  as  to  said 
counts. 

"  3.  And  for  further  plea  as  to  the  first  and  second  counts  of 
plaintiff's  declaration,  the  defendant  says  actio  non,  because  he 
says  that  the  submission  and  award  in  said  counts  mentioned, 
are  one  and  the  same  supposed  submission  and  award,  and  that 
prior  to  the  making  of  said  award  and  the  making  of  said  sub- 
mission, to  wit,  in  the  year  1859,  the  plaintiff  and  defendant, 
together  with  one  Samuel  Burtis,  had  been  each  three  equal 
copartners  in  the  buying  and  selling  of  live  stock,  and  the  said 
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copartnership  had  been  dissolved  and  the  business  thereof 
stopped,  and  no  settlement  had  been  made  by  said  partners  of 
the  affairs  thereof,  between  them ;  that  at  the  time  of  the 
jnaking  of  said  submission,  and  at  the  time  of  the  making  of 
said  award,  divers  differences  existed  among  said  several  part^ 
ners,  of  and  concerning  said  partnership,  and  as  to  what  amount 
said  several  partners  respectively  owed  said  firm  and  copartner- 
ship, and  as  to  how  much  said  several  partners  were  respectively 
entitled  to  credit  for  or  against  said  firm  and  copartnership,  and 
how  much  each  was  entitled  to  receive  therefrom  on  foil  settle- 
ment of  the  affairs  thereof,  and  which  said  sums  amounted  to 
many,  to  wit,  twenty  thousand  dollars,  then  unsettled  and  in 
difference ;  that  also,  before  the  making  of  said  submission  and 
the  making  of  said  award,  the  plaintiff  and  the  defendant,  to 
wit,  in  the  year  1859,  were  and  had  been  partners  in  the  same 
business  of  buying  and  selling  live  stock,  and  there  then  were 
divers  differences  depending  between  them  of  and  concerning 
said  last  named  copartnership,  and  as  to  how  much  the  one,  and 
which,  was  indebted  justly  to  the  other,  on  account  of  the  busi- 
ness thereof  and  in  consideration  of  the  same ;  and  for  the  pur- 
pose of  finally  settling  the  said  last  named  difference,  and  none 
other,  the  plaintiff  and  defendant  made  said  submission,  and 
the  same  matter  of  difference  last  named,  and  none  other,  sub- 
mitted to  said  arbitrators  for  determination ;  that  said  arbitra- 
tors, in  the  making  of  said  award,  did  not  award  only  upon  said 
matter  of  difference  so  submitted  to  them,  but  on  the  contrary, 
together  with  said  matter  of  difference,  took  upon  themselves 
to  determine,  and  did  in  fact  award  and  determine  of  and  con- 
cerning the  matters  of  difference  first  above  mentioned,  between 
the  plaintiff  and  defendant  and  said  Bm'tis,  then  existing,  under 
the  said  submission,  and  in  and  by  their  said  award  did  deter 
mine  against  this  defendant  and  in  favor  of  this  plaintiff,  of 
and  concerning  alone  the  matters  of  difference  first  above  men- 
tioned, divers  large  sums  of  money,  and  the  same  in  and  by 
the  said  award  did  direct  that  the  defendant  pay  to  the  plainti^ 
other  and  different  from  any  the  matters  of  difference  afore- 
said, so  submitted  to  said  arbitrators,  and  amounting  to  a  large 
sum  of  money,  to  wit,  the  smn  of  three  thousand  dollars ;  and 
BO  the  defendant  says  the  said  award  is  void,  and  this  he  is 
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ready  to  verify,  etc.,  wherefore  he  prays  judgment  as  to  said 
counts,  etc. 

"  4.  And  for  further  plea  to  the  first  and  second  counts  of 
plaintiff's  declaration,  the  defendant,  as  to  said  counts,  says 
actdo  non,  because  he  says  that  the  submission  and  the  award 
in  said  counts  mentioned  are  one  and  the  same  supposed  sub- 
mission and  award,  and  that  before  the  making  of  the  same,  to 
wit,  in  the  year  1859,  the  plaintiff,  the  defendant,  and  one 
Samuel  Burtis,  were  and  had  been  copartners  in  the  buying 
and  selling  of  live  stock,  and  the  plaintiff  and  defendant  had 
likewise  afterwards  and  before  the  inaking  of  said  submission, 
and  before  the  making  of  said  award,  been  copartners  in  the 
same  business ;  and  divers  differences  existed  between  the  plain- 
tiff, the  defendant  and  said  Burtis,  concerning  the  said  copart- 
nership affairs,  and  as  to  the  rights  of  each  arising  out  of  the 
same ;  and  the  like  differences  existed  between  the  plaintiff  and 
defendant  concerning  the  said  copartnership  affairs  of  the  said 
copartnership  between  them,  and  concerning  their  respective 
rights  and  liabilities  appertaining  thereto ;  and  in  consideration 
thereof,  and  for  the'  purpose  of  amicably  settling  the  said  sev- 
eral respective  differences,  the  plaintiff,  the  defendant  and  said 
Burtis,  mutually  employed  one  John  B.  Compton  to  settle, 
adjust  and  determine  all  the  said  matters  of  difference,  between 
the  plaintiff,  the  defendant  and  said  Burtis,  and  also  between 
the  plaintiff  and  the  defendant;  and  the  said  Compton  did 
afterwards,  and  before  the  making  of  the  said  award,  or  the 
said  submission,  the  same  respective  several  differences  settle, 
adjust  and  determine,  and  the  said  settlement,  adjustment  and 
determination,  the  plaintiff,  the  defendant  and  said  Burtis  did 
approve  and  abide,  except  that  the  plaintiff  complained  of  the 
said  adjustment  and  determination  in  part  and  parcel  thereof, 
only,  that  is  to  say :  that  in  and  by  the  said  settlement  and  de- 
termination, the  said  Compton  had  wrongfully  charged  the 
plaintiff  in  the  matters  of  the  said  copartnership  of  plaintiff, 
defendant  and  said  Burtis,  $524^%- ;  that  in  the  matters  of  said 
partnership,  he  had  wrongfully  failed  to  charge  this  defendant 
$490 ;  that  of  the  matters  of  said  partnership,  either  the  said 
Compton  had  wrongfully  charged  this  plaintiff  with  $910^^, 
or  that  this  defendant  should    have  been,  in  the  matter  of 
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said  partnership,  charged  with  the  same  sum  by  said  Comp- 
ton  ;  and  that  said  Compton,  in  the  matter  of  said  partnership, 
had  wrongfully  failed  to  credit  this  plaintiff  with  another  sum 
of  $363 ;  that  at  the  time  of  the  making  of  said  submission,  the 
matters  and  items  so  complained  of  by  the  j)laintiff  alone,  were 
in  difference  between  the  plaintiff  and  defendant,  and  that  the 
same  matter  of  difference  and  none  other,  and  so  far  as  the 
same  could  and  ought  to  be  adjusted  between  the  plaintiff  and 
defendant,  might  between  them  be  amicably  adjusted,  and  for 
no  other  purpose,  the  plaintiff  and  defendant  made  said  sub- 
mission, and  the  same  matters  of  difference  and  none  other, 
submitted  to  the  final  detennination  of  said  ai-bitrators  in  said 
submission  named.  And  the  defendant  avers,  that  the  said 
arbitrators  entered  upon  an  investigation  of  the  entire  affairs 
of  said  two  copartnerships,  and  of  and  concerning  the  same 
respectively,  did  consider  and  detei-mine,  and  in  and  by  said 
supposed  award,  finally  awarded  between  this  plaintiff  and  this 
defendant,  not  upon  the  matters  of  difference  so  as  aforesaid 
submitted  only,  but  upon  other  and  dift'erent  accounts,  deal- 
ings, items  and  charges,  and  on  account  thereof,  divers  large 
sums  of  money  did  determine  (of  the  moneys  iii  said  award 
mentioned),  and  award  against  the  defendant  in  fayor  of  the 
plaintiff,  and  so  the  defendant  says  said  supposed  award  is  void, 
and  this  he  is  ready  to  verify ;  wherefore  he  prays  judgment, 
etc.,  to  said  counts,  etc." 

The  plaintiff  filed  a  general  demurrer  to  each  of  the  forego- 
ing pleas,  which  the  court  sustained,  and  the  defendant  abiding 
his  pleas,  judgment  Avas  rendered  in  favor  of  the  plaintiff  for 
$2,528.81  debt,  and  $88.50  damages. 

Messrs.  Skinnek  &  Wheat,  for  the  appellant. 

Mr.  Jackson  Grimshaw,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Oourt : 
In  all  cases  arising  on  awards  where  the  question  is,  whether 
or  not  the  arbitrator  has  exceeded  his  authority  or  the  contrary, 
that  question  must  depend  upon  the  intention  of  the  parties,  to 
be  drawn  from  the  words  of  the  instrument  of  submission.  It 
is  a  general  rule  unless  the  arbitrator  makes  his  award  of  all 
matters  submitted  to  him,  the  award   is  void,  meaniug  only, 
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■where  the  subraissioD  is  of  several  specific  things.  But  where 
the  submission  is  of  all  matters  in  difference,  or  of  all  disputes, 
without  specifying  them,  the  arbitrator  need  only  make  his 
award  as  to  the  things  of  which  he  had  notice.  If  there  are 
other  things  in  controversy,  not  included  in  the  award,  but  of 
which  the  arbitrator  had  not  notice,  yet  the  award  is  good.  If, 
however,  the  arbitrator  does  not  make  his  award  of  all  matters 
within  the  submission  of  which  he  has  notice,  the  award  is  void 
in  toto.     Watson  on  Arbitration  and  Awards,  121. 

It  will  be  perceived  in  this  case,  the  submission  is  not  of 
several  specific  things,  or  of  all  matters  in  difference,  but  of 
"  divers  disputes  and  controversies,"  without  specifying  the 
nature  or  character  of  any  one  of  them.  The  intention  of  the 
parties,  as  we  gather  it  from  the  language  of  the  submission,  is 
manifestly  that  either  party  may  bring  before  the  arbitrators 
any  specific  matter  of  dispute  and  difference,  or  all  matters  of 
dispute  and  difference  between  them,  and  that  they  shaU  decide 
upon  such,  and  none  other;  hence  the  necessity,  in  order  to 
resist  the  award,  of  alleging  in  the  pleas,  that  the  arbitrators  had 
notice  of  other  matters  of  difference,  which  were  properly 
brought  before  them,  specifying  them. 

In  neither  of  the  pleas  is  it  alleged  that  the  arbitrators  had 
notice  of  any  other  matter  in  dispute  between  the  parties,  than 
the  state  of  their  several  accounts,  and  on  that"  they  have 
awarded  fully,  and  that  is  not  denied  to  have  been  a  matter  of 
dispute  between  the  parties  to  the  submission.  If  they  desired 
a  decision  upon  other  matters,  the  parties  should  have  brought 
them  distinctly  before  the  arbitrators. 

The  judgment  must  be  affirmed. 

Judgment  affi/rmed. 


Isaac  L.  Morrison  et  al, 

V. 

Benjamin  Cassell  et  al. 

[OKIG.  KD.,  PAGE  368.] 

1.  SiTRBTT — after  payment  by  his  prineipal,  hat  no  cause  cf  action. 
Where  a  person  borrowed  money  and  paid  the  debt  for  which  he  wa» 
ewtety,  and  his  principal  afterwards  paid  the  debt  incurred  by  the  surety  in 
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borrowing,  and  thereby  released  the  borrower,  it  was  Jidd,  that  the  suretf 
had  no  cause  of  action  against  the  principal,  and  therefore  could  not  pro- 
ceed against  his  assignee  for  creditors  for  any  share  in  the  proceeds  of  th« 
property  assigned.  ^ 

2.  Subrogation  —  by  surety  paying  debt.  If  a  surety  pays  the  debt  of 
his  principal,  he  becomes  his  creditor,  and  in  equity  will  be  substituted  to 
the  rights  of  the  original  creditor 

Appeal  from  the  Cii'cuit  Court  of  Morgan  county. 

Tliis  was  a  bill  in  cliancery,  filed  by  Benjamin  Cassell  and 
John  R.  Jordan  against  Isaac  L.  Morrison,  Frederick  Truog, 
John  Selby  and  Murray  McConnei. 

The  substance  of  the  facts  charged  in  the  bill  was,  that  oa 
February  20,  185Y,  Frederick  Truog  and  John  Selby,  partners 
under  the  name  of  John  Selby  &  Co.,  borrowed  of  McConnei 
$1,000  for  the  use  of  the  firm,  for  which  they  gave  a  note  to 
McConnei,  payable  one  year  after  date,  and  bearing  twelve  per 
cent  interest,  signed  in  their  individual  names,  with  Cassell  and 
Jordan  as  their  sureties ;  that  the  complainants,  on  June  5, 
1860,  paid  McConnei  $1,139.25  in  discharge  of  said  note ;  that 
Selby  and  Truog,  becoming  insolvent,  on  February  10,  1860, 
assigned  all  their  partnership  effects  and  property  to  Isaac  L. 
Morrison,  to  secure  the  payment  of  their  partnership  liabilities, 
there  being  attached  to  the  deed  of  assignment  a  schedule  of 
liabilities,  with  the  amounts  of  each,  except  that  the  debt  to 
McConnei  was  not  named ;  that  said  note  was  intended  to  be 
provided  for  as  a  firm  liability,  but  if  not,  it  was  nevertheless  a 
firm  liability;  that  the  assignee  had  declared  a  dividend  oi 
thirty  per  cent,  including  this  debt,  but  withheld  the  same  on 
some  fi*audulent  or  mistaken  suggestion  of  Selby ;  that  Selby 
and  Truog  were  insolvent  as  partners  and  individually,  and 
prayed  that  Morrison  be  required  to  pay  complainants  the  divi- 
dend declared,  and  any  other  dividend  that  might  afterwards 
be  declared,  etc. 

Morrison  answered  mider  oath,  admitting  the  existence  of  the 
firm,  its  dissolution,  and  the  giving  of  the  note  to  McConnei,  as 
charged,  but  whether  this  was  a  firm  debt  or  not,  he  stated  was 
a  disputed  fact,  and  therefore  did  not  admit  it  was  a  firm  debt. 
Admits  the  assignment  and  the  dividend  declared  by  him  of 
thirty  per  cent,  and  that  he  held  the  same  to  apply  on  this  debt. 
if  8o  ordered. 
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The  deed  of  as^gnment,  made  a  part  of  his  answer,  provided, 
generally,  that  the  assignee  should  take  possession  of  the  effecta 
of  tlie  partnership,  and  convert  them  into  cash,  ascertain  the 
amount  of  the  firm  debts,  schedule  them,  and  pay  the  same  pro 
rata,  after  first  paying  costs. 

Truog  and  McConnel  answered,  neither  admitting  nor  deny- 
ing the  allegations  of  the  bill. 

The  other  defendants  answered,  admitting  the  partnership 
and  its  dissolution,  and  the  assignment  to  Morrison ;  they  deny 
that  the  note  set  up  in  the  bill  was  a  partnership  debt,  and 
charge  that  the  money  was  loaned  to  Truog,  a  part  of  which  he 
used  in  making  up  his  share  of  the  capital,  and  the  balance  was 
used  by  him  individually;  that  complainants  paid  said  note 
with  funds  furnished  by  Truog,  and  that  the  debt  had  been 
paid  by  Truog;  that  on  January  14,  1860,  and  before  the 
assignment,  Truog  and  wife  gave  complainants  a  mortgage  on 
a  lot  in  Jacksonville,  which  the  complainants,  on  June  29, 1860, 
released ;  that  the  same  was  released  because  Truog  had  paid 
the  debt.  The  mortgage,  which  was  made  a  part  of  the  answer, 
contained  this  clause :  "  That,  whereas  the  said  Frederick 
Truog,  together  with  the  said  Benjamin  Cassell,  John  R.  Jor- 
dan and  John  Selby,  executed  their  note  to  Murray  McConnel, 
for  the  sum  of  eleven  hundred  and  twenty  dollars,  dated  the 
day  of  ,  and  whereas  the  said  note  was  given  for 

money  borrowed  by  said  Frederick  Truog  for  hi?  use  and 
benefit,  which  note  still  remains  unpaid." 

The  proofs  taken  showed  that  the  complainants  borrowed  the 
money  of  David  A.  Smith,  with  which  they  paid  the  McConnel 
note,  and  that,  since  the  commencement  of  this  suit,  Smith  was 
repaid  out  of  the  proceeds  of  a  draft  in  favor  of  Truog,  and  that 
Truog  had  mortgaged  his  individual  property  to  secure  the  pay- 
ment of  the  money  used  in  paying  Smith. 

The  court  below  decreed  the  relief  prayed  for,  and  also  re- 
quired the  assignee  to  pay  the  costs  out  of  the  fund  in  his  hands. 

Messrs.  I.  L.  &  C.  M.  Moebison,  for  the  appellants. 

Mr.  D.  A.  Smith,  for  the  appellees. 

Mr,  Justice  Walkek  delivered  the  opinion  of  the  Court : 
The  money  was  in  the  first  place  loaned  by  McConnel  eithe? 

42— 25th  III. 
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to  Truog  or  to  the  firm.  K  loaned  for  the  use  of  Truog,  then 
he  was  liable  as  principal  debtor ;  if  to  the  finn,  then  Truog 
and  Selby  were  the  principal  debtors.  Cassell  and  Jordan  in 
either  event  were  only  sureties,  but  when  they  had  borrowed 
che  money  of  Smith,  and  paid  the  debt  to  McConnel,  they 
became  creditors  of  Truog  or  of  the  firm,  and  were  as  to  them 
substituted  to  the  rights  of  McConnel.  When  Truog  paid  that 
money  to  Smith,  he  thereby  released  and  discharged  CasseU  and 
Jordan  from  aU  further  liability,  and  terminated  their  connec- 
tion with  the  transaction.  There  is  no  doubt  that  Truog  was 
a  principal  debtor,  and  whether  as  an  individual,  or  as  a  mem- 
ber of  the  firm,  could  make  no  difference,  as  in  either  event, 
the  sureties  had  a  right  to  insist  that  he  should  protect  them 
from  loss.  If  they  with  Selby  became  his  siu*eties,  he  dis- 
charged his  duty  to  them  by  paying  the  debt,  and  if  it  was  a 
firm  debt,  he  did  no  more ;  and  when  the  debt  was  paid  and  the 
sureties  discharged,  they  having  paid  nothing  that  has  not  been 
fully  refimded,  they  can  in  no  way  have  any  claim  against  the 
firm  or  either  of  its  members,  and  therefore  have  no  right  to 
participate  in  the  disposition  of  the  assets.  As  the  debt  has 
been  discharged  by  one  of  the  principal  debtors,  and  as  the 
sureties  have  paid  nothing,  and  do  not  owe  any  thing  to 
McConnel,  to  Smith,  or  to  any  other  person,  on  accoimt  of  this 
transaction,  they  can  have  no  legal  or  equitable  right  to  claim 
any  thing,  either  from  Truog,  Selby  or  the  firm,  for  the  benefit 
of  themselves  or  any  other  person. 

The  decree  of  the  com*t  below  is  reversed,  and  the  cause  re- 
manded, with  directions  that  the  court  enter  a  decree  dismissing 
the  bill. 

Decree  reverted. 


MAETm  Ryan  et  oH, 

V. 

James  L.  Anderson  et  al, 

[OBIG.  ED.,  PAGE  372.] 

1.  iKJUNcnoN  —  of  the  bond  required.    On  granting  an  injunction  to  atay 
the  collection  of  taxes,  a  bond  should  be  required  conditioned  only  for  the 
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payment  of  such  damages  and  costs  as  may  be  awarded  on  a  dissolution  of 
the  injunction. 

2  Meastjre  of  damages  —  m  auit  on  injunction  bond.  In  an  action  upon 
an  injunction  bond  given  in  a  suit  to  restrain  the  collection  of  school  taxes, 
to  the  collector  for  the  use  of  the  inhabitants  of  a  school  district,  condi- 
tioned for  the  payment  of  "  all  moneys  and  costs  due  or  to  become  due,  and 
surh  damages  as  shall  be  awarded,"  etc.  ?  Held,  that  the  obligors  were 
liable  for  the  payment  of  costs  in  litigating  the  injunction  suit,  including 
counsel  fees  both  in  the  Circuit  and  Supreme  Courts  ;  but  not  for  the  pay- 
ment of  the  taxes,  as  they  were  still  collectible. 

3.  School  DisTKiCT  —  liable  to  collector  fo?' counsei  fees  in  defending  suit 
to  enjoin  collection  of  taxes.  A  school  district  is  liable  to  a  collector  for 
counsel  fees  and  costs  incurred  by  him  in  defending  an  injunction  suit  to 
enjoin  the  col  lection  of  its  taxes  levied. 

Appeal  from  the  Circuit  Court  of  Schuyler  county;  the 
Hon.  J.  S.  Bailey,  Judge,  presiding. 

This  was  an  action  of  debt,  by  Martin  Ryan,  collector  of 
taxes  for  township  2  N.,  range  1  "W".,  Peter  L.  Campbell, 
treasurer  of  Schuyler  county,  and  Samuel  Hindman,  John  P. 
Richmond  and  John  C.  James,  trustees  of  schools  of  said  town- 
ship, for  the  use  of  the  school  directors  of  district  ITo.  8,  in  said 
township,  and  for  the  use  of  the  inhabitants  pf  said  school  dis- 
trict, against  James  L.  Anderson,  James  Gr.  McCreery,  John 
Beatty,  George  Little  and  Wheeler  W.  Wells,  upon  an  injunc- 
tion bond  given  in  a  certain  suit  in  chancery,  wherein  said 
Anderson,  McCreery  and  Beatty  were  complainants,  and  the 
plaintiffs  in  this  suit  were  defendants,  to  enjoin  the  collection 
of  certain  school  taxes. 

The  condition  of  the  bond  was  as  follows  : 

"  Whereas,  the  said  Anderson,  McCreery  and  Beatty  of  said 
township  have  prayed  for  and  obtained  a  writ  of  injunction 
from  the  circuit  court  of  Schuyler  county,  in  the  State  of  Illi- 
nois, aforesaid,  restraining  and  enjoining  the  said  Ryan  and 
Campbell  from  collecting  a  district  school  tax,  assessed  and 
levied  by  the  school  directors  of  district  number  eight,  township 
two  north,  one  west,  comity  of  Schuyler,  and  State  of  Illi- 
nois, upon  property  situated,  etc.,  and  in  said  bill  named,  and  for 
paying  over  any,  etc.  Now  if  the  said  Anderson,  McCreery 
and  Beatty  shall  pay  or  cause  to  be  paid  to  the  said  Martin 
Ryan,  Peter  L.  Campbell,  Samuel  Hindman  and  John  P.  Rich- 
irj  ond,  for  the  use  of  the  inhabitants  of  school  district  number 
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eight,  aforesaid,  all  moneys  and  costs,  due  or  to  become  due, 
and  such  damages  as  shall  be  awarded  against  them,  in  case  said 
injunction  herein  granted  shall  be  dissolved,  then  this  obliga- 
tion to  be  void,"  etc. 

The  first  count  of  the  declaration  proceeded  for  the  collection 
of  the  amount  of  the  school  taxes  enjoined,  which  were  alleged 
to  amount  to  $2,000,  and  for  interest  on  the  taxes,  and  for 
costs  and  expenses  incurred  in  defending  the  injunction  suit. 
The  second  and  third  counts  are  substantially  the  same  as  the 
first. 

The  account  of  damages  claimed  and  filed  with  the  declarar 
tion  is  as  follows : 

\^9  —  AprUl8t. 

Amonnt  district  school  taxes  restrained,  dae  plaintiffs $1,386  85 

Interest  on  same  from  same  date  to  trial 450  00 

Circuit  Court  costs  in  defense  of  suit 250  00 

Paid  attorneys  in  the  defense  of  said  suit 250  00 

Costs  in  the  Supreme  Court  adjudged  to  plaintiffs 250  00 

Paid  attorneys  and  counsel  preparing  cause  for  argument 250  00 

Costs  recovered  by  decree  of  Supreme  Court 500  00 

By  consent  of  parties  a  jury  was  waived  and  the  cause  tried 
by  the  court. 

On  the  trial  the  plaintiffs  offered  evidence  to  show  the  levy 
of  the  taxes  enjoined,  and  their  amount,  with  a  view  to  have 
the  same  assessed  as  damages,  which  the  court  refused  to  admit. 
The  court  also  refused  to  allow  the  plaintiff  to  prove  the 
moneys  paid  out  by  them  in  defending  the  injunction  suit,  and- 
the  costs  in  the  cu-cuit  and  Supreme  Court,  to  which  rulings 
the  plaintiffs  excepted. 

The  court  found  for  the  plaintiffs  as  to  costs,  and  rendered 
judgment  against  the  defendants  for  costs  only,  and  the  plain- 
tiffs appealed. 

Mr  Chauncey  L.  Higbee,  for  the  appellants. 

Mr.  Milton  Hay,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 
It  is  admitted  on  both  sides,  that  the  bond  in  suit  is  not  a 
statutory  bond,  nor  given  in  such  a  case  as  is  specified  in  the 
statute.  Scates'  Comp.  147.  The  injunction,  in  the  first  instance, 
was  improvidently  granted,  and  in  a  case  not  cognizable  in  a 
eonrt  of  chancery,  upon  the  condition  that  a  bond  "  conditioned 
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according  to  law,"  should  be  executed  by  the  complainants.  In 
the  performance  of  this  condition,  this  bond  was  executed,  con- 
ditioned to  pay  to  the  appellants,  for  the  use  of  the  inhabitants 
of  school  district  No.  8,  "  all  moneys  and  costs  due  or  to  become 
due,  and  such  damages  as  shall  be  awarded  against  them,  in  case 
said  injunction  herein  granted  shall  be  dissolved,"  etc. 

A  bond  conditioned  according  to  the  law  of  such  a  case  as 
that  in  which  the  injunction  was  awarded,  should  have  provided 
only  for  the  payment  of  such  damages  and  costs  as  might  be 
awarded  on  a  dissolution  of  the  injunction.  But  the  obligors 
undertook  further  —  they  undertook  to  pay  the  obligees  for 
the  use  of  the  inhabitants  of  scool  district  No.  8,  "  all  moneys 
and  costs  due  or  to  become  due."  The  question  arises,  due  or 
to  become  due  to  whom  ?  Not  to  the  obligees,  for  that  is  not 
the  language  of  the  bond,  nor  to  the  inhabitants  of  the  school 
district,  nor,  in  fact,  to  any  one.  The  person  or  party  to  whom 
moneys  and  costs  might  be  due  is  not  stated,  neither  directly 
nor  inferentially.  And  what  moneys  could  become  due  to  the 
obligees  ?  Certainly  not  the  taxes  assessed  against  the  inhabit- 
ants of  the  school  district.  The  principal  obligee  in  the  bond, 
Ryan,  had  no  claim  whatever  to  those  taxes ;  he  was  the  mere 
instrument  by  which  they  should  be  collected  and  paid  into  the 
township  treasury.  They  were  not  moneys  due  or  to  become 
due  to  him,  in  any  possible  event,  nor  to  any  of  his  co-obligees, 
the  appellants  here.  No  proof  was  offered  on  the  trial  what 
moneys  were  due  or  became  due  to  the  obligees.  The  legal 
effect  of  the  bond  is  not  that  the  obligors  will  pay  the  taxes,  if 
the  injunction  should  be  dissolved.  There  is  no  undertaking  of 
that  kind,  nor  does  it  follow  by  any  means,  because  the  collec- 
tion of  the  taxes  assessed  was  delayed,  that  they  were  not  or 
could  not  be  collected  after  the  injunction  was  dissolved.  What 
is  to  prevent  their  collection  ? 

Then,  if  collected  of  the  tax  payers,  as  they  may  be,  by  what 
rule  of  justice  should  the  obligors  in  this  bond  be  required  to 
pay  them  out  of  then*  own  pockets  to  the  obligees  in  this  bond, 
to  whom  they  did  not  belong,  and  who  had  no  claim  to  them  in 
law  or  equity  ?  We  think  the  court  decided  correctly,  in  not 
going  to  the  extent  claimed  by  the  plaintiffs  in  the  assessment  of 
the  damages  on  the  trial,  bnt  at  the  same  time  we  are  of  opin- 
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ion  that  the  coui't  did  not  go  quite  far  enough  in  other  respects, 
in  awarding  damages.  AVe  think  the  costs  in  litigating  the 
injunction  case,  inchiding  counsel  fees,  presented  a  fair  and  just 
claim,  and  should  have  been  allowed  to  the  extent  which  might 
be  proved  as  damages. 

Those  expenses  were  a  damage  to  the  collector,  who  had  to 
defray  them  in  the  first  instance,  and  to  the  inhabitants  of  the 
school  district  ultimately,  as  they  would  be  bound  to  reimburse 
the  collector.  On  this  ground  the  judgment  is  reversed,  with 
directions  to  hear  evidence  as  to  the  extent  of  the  damages 
reaUy  sustained,  by  necessary  expenditures,  or  by  liabilities  in- 
curred in  litigating  the  injunction  case,  both  in  the  circuit  and 
Supreme  Courts.  Judgment  r&oersed. 

The  Chief  Justice  concurs  in  the  reversal  of  this  judgment, 
and  in  the  allowance  of  costs  and  counsel  fees  as  damages,  but 
is  not  prepared  to  express  a  definite  opinion  as  to  the  liability 
for  the  amount  of  taxes. 

Mr.  Justice  Walkbk  did  not  participate  in  the  decision  of 
this  case. 


Garard  D.  Jones  et  al. 

V. 

William  L.  King. 

[ORIG.  ED.,  PAGE  383.] 

1.  Estoppel  —  by  deed,  to  claim  title.  If  one  conveys  real  estate  with  a 
covenant  of  general  warranty  against  all  lawful  claims  and  demands,  he 
will  not  be  allowed  to  set  up  against  his  grantee,  or  those  claiming  under 
him,  any  title  he  may  subsequently  acquire  from  another,  by  purchase  or 
otherwise. 

2.  If  a  fee  simple  estate  is  granted  by  deed,  covenanting  to  warrant  and 
defend  the  title  against  all  persons,  the  grantor  will  be  estopped  to  deny 
that  the  heirs  of  his  grantee  are  seized  in  fee  of  the  premises. 

3.  Conveyance  —  when  subsequently  acquired  title  inures  to  the  grantee. 
Where  land  is  conveyed  with  warranty  of  title,  a  title  subsequently 
acquired  by  the  grantor  inures,  by  way  of  estoppel,  to  the  grantee,  his  hei™ 
and  assigns,  unless  such  title  is  acquired  by  purchase  of  the  owner  under 
the  prior  conveyance,  or  by  judicial  sale  for  taxes  or  otherwise. 

4.  Same  —  estoppel  applied  to  an  administrator  conveying.  A  deed  by  an 
administrator  which  purports  to  convey  the  fee,  which  contains  a  warranty 
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of  the  title,  will  estop  him  from  afterwards  showing  that  he  in  fact  onlj 
Bold  an  estate  for  years. 

5.  Same  —  the  habendum  part.  Where  the  estate  granted  is  described  in 
the  granting  part  of  a  deed,  the  h/ibendum  is  useless.  It  is  only  important 
to  be  inserted  where  the  quantity  or  extent  of  the  estate  conveyed  is 
omitted  in  the  granting  part  of  the  deed. 

Wbit  of  Eekok  to  the  Circuit  Court  of  Adams  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  of  ejectment,  by  Garard  D.  Jones  and 
Julia  Ann,  his  wife,  David  C.  Jameson  and  Catherine  C,  his 
wife,  against  William  L.  King,  for  the  recovery  of  a  part  of  a 
lot  in  the  city  of  Quincy. 

The  cause,  by  consent  of  parties,  was  tried  by  the  court  with- 
out a  jury. 

The  plaintiffs  proved  that  at  the  time  of  the  commencement 
of  the  suit,  the  defendant  was  in  the  possession  of  the  premises, 
and  then  read  in  evidence  the  following  deed : 

"  This  indenture,  made  and  entered  into  on  this  nineteenth  day  of  July, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-nine, 
between  James  A.  King,  and  Susan  King,  his  wife,  and  William  L.  King, 
and  Selina,  his  wife,  of  the  county  of  Adams,  and  State  of  Illinois,  of  the 
first  part,  and  Thomas  C.  King,  of  the  county  of  Adams,  and  State  of  Illi 
nois,  of  the  second  part,  witnesseth,  that  the  said  parties  of  the  first  part, 
for  and  in  consideration  of  the  sum  of  five  hundred  dollars,  current  money 
of  the  United  States,  to  them  in  hand  paid  by  the  said  party  of  the  second 
part,  before  the  ensealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  have  granted,  bargained  and  sold,  and  by 
these  presents  do  grant,  bargain,  sell,  alien,  release  and  confirm,  unto  the 
said  party  of  the  second  part,  his  heirs  and  assigns,  all  their  right,  title, 
interest  and  claim,  of,  in  and  to  a  certain  tract  of  land,  or  lot  of  ground, 
situate,  lying  and  being  in  the  county  and  State  aforesaid,  known  and 
described  as  part  of  lot  number  five,  in  block  number  nine,  to  wit,  twenty 
feet  front  on  Hampshire  street,  running  back  one  hundred  feet,  being  the 
lot  on  which  said  T.  C.  King  now  lives.  To  have  and  to  hold,  the  aforesaid 
tract  of  land,  or  lot  of  ground,  together  with  all  and  singular  the  appurte- 
nances,  improvements  and  privileges  thereunto  belonging,  or  in  any  wise 
appertaining,  to  the  only  proper  use,  benefit  and  behoof  of  the  said  Thomaa 
C.  King,  his  heirs  and  assigns  forever.  And  the  said  James  A.  King  and 
William  L.  Bang,  for  themselves  and  their  heirs,  do  by  these  presents,  cov- 
enant to  and  with  the  said  Thomas  C.  King,  that  they  will  forever  warrant 
and  defend  the  title  to  the  said  tract  of  land,  or  lot  of  ground,  to  be  free 
from  the  claim  or  claims  of  himself  and  his  heirs,  and  all  other  persons 
claiming  by,  through  or  under  him,  and  also  from  the  claim  or  claims  of  all 
and  every  other  person  or  persons  whomsoever, 

"  In  testimony  whereof,  the  said  parties  of  the  first  part  have  hereunto 
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flnbscribed  their  nameR  and  affixed  their  seals,  the  daj,  month  and  year  first 
above  written. 


Signed,  sealed,  acknowledged ) 
and  delivered  in  presence  of ) 


"■  JaKBS  a.  EiKO.  [SBAIi.] 

her 

"Susan  M  Kino,  [seal.] 
mark. 

"  Will.  L.  King,  [sral.] 

"Selina  King.  [seal.]' 


The  plaintifis  also  proved  tliat  at  the  date  of  said  deed,  the 
said  Thomas  C.  King  lived  upon  the  premises  as  his  residence ; 
that  he  died  intestate  on  April  IT,  1854,  leaving  Julia  A.  and 
Catharine  C.  his  only  children  and  heirs  at  law,  and  no  widow ; 
that  Julia  A.,  at  the  time  this  suit  was  brought,  and  still  was, 
the  wife  of  Garard  D.  Jones,  and  Catharine  C.  the  wife  of 
David  T.  Jameson. 

The  defendant  then  showed  that  on  March  27,  1837,  one 
Charles  Higbee  was  sei^ied  in  fee  of  the  premises,  and  had  ever 
since  remained  so  seized,  subject  to  a  lease  given  by  him ;  that 
on  that  day,  said  Higbee  executed  a  lease  to  James  A.  King, 
Thomas  C.  King  and  William  L.  King,  of  said  premises,  for 
ninety-nine  years,  and  that  said  Kings  took  possession  of  the 
premises  under  said  lease,  and  continued  to  occupy  the  same 
jointly  untU  the  execution  of  said  deed  from  the  said  James 
and  William  L.  King  to  the  said  Thomas  C.  King,  and  that  the 
latter  continued  in  possession  until  his  death,  and  paid  rents 
under  said  lease. 

The  defendant  also  read  in  evidence  the  letters  of  adminis- 
tration on  the  estate  of  Thomas  C.  King,  deceased.  It  also 
appeared  that  the  defendant,  since  the  year  1856,  paid  the  rent 
on  the  premises  to  BQgbee  in  his  own  name,  and  not  as  admin- 
istrator of  the  estate  of  Thomas  C.  King,  and  since  that  time 
claimed  the  same  as  his  own,  under  a  purchase  made  by  one 
Jasper  of  said  Higbee. 

The  court  found  the  issues  for  the  defendant,  and  rendered 
judgment  against  the  plaintiffs  for  costs. 

Messrs.  SKnraBR,  Benneson  &  Marsh,  for  the  plaintiffs  in 
error. 

Messrs.  Wheat  &  Grover,  and  Messrs.  Bbownino  &  Bush- 
KKLL,  for  the  defendant  in  error. 
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Mr.  Justice  Bbeese  delivered  the  opinion  of  the  Court : 

The  important  question  in  this  case  is,  do  the  (jovenants  of 
the  defendant  in  error,  in  his  deed  to  the  ancestor  of  the  plain- 
tiffs, estop  him  from  setting  up  title  to  the  premises  conveyed 
by  the  deed,  and  now  in  controversy. 

It  appears  by  the  record  that  the  deed  executed  by  the  de- 
fendant to  the  plaintiffs'  ancestor  is  a  general  warranty  deed. 
The  habendum  clause  is  as  follows :  "  To  have  and  to  hold  the 
aforesaid  tract  of  land  or  lot  of  ground,  together  with  all  and 
singular  the  appurtenances,  etc.,  to  the  only  proper  use,  benefit 
and  behoof  of  the  said  Thomas  C.  King,  his  heirs  and  assigns 
forever."  This  is  conclusive  as  to  the  estate  granted,  4  Kent's 
Com.  468,  and  is  important  to  be  inserted  in  a  deed,  if,  in  the 
premises,  the  quantity,  or  extent  of  the  estate  granted,  is  omit- 
ted. But  if  the  premises,  or  granting  part  of  the  deed,  de- 
scribes the  extent  of  the  estate,  the  habendum,  is  useless — it  is 
of  no  importance  whatever.  A  fee  simple  estate  was  granted 
by  the  deed,  the  title  to  which  the  defendant  covenanted  to 
wairant  and  defend,  against  the  claims  of  all  persons  whomso- 
ever, so  that  it  is  not  now  in  his  power  to  deny  that  the  plain- 
tiffs, the  heirs  at  law  of  defendant's  grantee  and  warrantee,  are 
not  seized  in  fee  of  the  lot  of  ground.  We  understand  it  to 
be  a  well  settled  principle  of  the  common  law,  that  if  one  con- 
veys lands,  or  other  real  estate,  with  a  covenant  of  general 
warranty  against  all  lawful  claims  and  demands,  he  cannot  be 
allowed  to  set  up,  against  his  grantor  or  those  claiming  under 
him,  any  title  he  himself  may  subsequently  acquire  from  an- 
other, by  purchase  or  otherwise.  Such  new  title  will  inure, 
by  way  of  estoppel,  to  the  use  and  benefit  of  his  grantee,  his 
heirs  or  assigns.  This  principle  is  founded  in  equity  and  justice, 
for  it  is  not  just  that  a  party  should  be  permitted  to  hold,  or 
recover  an  estate,  in  violation  of  his  own  covenant.  And  the 
policy  is  wise  also,  for  it  represses  litigation.  If  the  grantor 
could  recover  the  premises  on  an  after  acquired  title,  the  gran- 
tee, in  his  turn,  would  be  entitled  to  an  action  against  the 
grantor  to  recover  back  the  purchase  money  and  interest.  By 
estopping  him  by  his  deed,  a  multiplicity  of  suits  is  prevented, 
and  equal  justice  done. 

We  can  conceive  no  position  in  which  the  defendant  can 
43— 25th  III. 
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place  himself,  in  respect  to  these  premises,  by  way  of  a  valid 
claim  to  them,  except  by  purchase  or  grant  from  the  heirs  of 
his  grantee,  the  plaintiffs  in  this  suit,  unless  it  might  be  by 
judicial  sale  for  taxes  or  otherwise.  As  the  case  stands,  he  is 
completely  estopped.  But  it  is  said  the  parties  to  the  deed, 
gi'antors  and  grantees,  were  not  dealing  with  the  fee  in  the 
land,  but  the  one  was  selling  and  the  other  buying  a  leasehold 
estate  only,  and  that  was  all  the  plaintiffs'  ancestor  took  by  the 
deed.  This  the  defendant  cannot  aver  against  his  deed.  That 
deals  with  and  conveys  a  fee.  Though  the  estate  be  in  fact  for 
a  term  of  years  only,  stiU  the  administrator  is  estopped  from  so 
averring,  because  he,  as  a  grantor  of  the  premises,  has  assumed 
to  convey  a  fee,  and  he  cannot  now  claun  tliat  the  estate  is 
less  than  a  fee.  It  was  sold  and  conveyed  by  him  as  a 
fee,  the  title  to  which  as  a  fee  he  undertook  to  warrant  and 
forever  defend.  Even  if  he  sold  the  property  as  administrator 
of  the  ancestor  of  the  plaintiffs,  and  conveyed  a  title  to  the 
purchaser,  it  was  his  duty  to  acquire  the  title  to  answer  his 
own  covenant,  and  if  he  did  purchase  it,  such  purchase  would 
be  presumed  to  have  been  made  for  such  purpose,  and  the  title 
he  thus  acquired,  would  inure  to  the  benefit  of  the  plaintiffs, 
the  heirs  at  law  of  his  grantee.  He  can  never  aver  against  his 
own  deed,  that  the  estate  he  conveyed  to  their  ancestor  was  not 
a  fee  simple  estate. 

The  authorities  are  full  to  these  points.     Trevivan  v.  Law-- 
rence  et  al.,  1  Salk.  276 ;  White  v.  Potter,  24  Pick.  32(5 ;  Somea 
v.  Skinner,  3  ib.  51 ;  4  Kent's  Com.  98 ;  Bush  v.  Person^  Adm)r, 
18  How.  82. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  grant  a  new  trial. 

Judg^nent  reversed. 


In  the  Matter  of  Daniel  Sturms  and  Marena 
Sturms,  guardians  of  Eliza  A.,  Marena  E.. 
Mary  J.,  and  Sarah  M.  French. 

[OKIG.  ED.,  PAGE  390.] 

Writ  op  krrok  —  parties  to.     One  not  a  party  to  tlie  proceeding  soaght 
to  be  reviewed  cannot  prosecute  a  writ  of  error  thereon. 
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WErr  OF  Eeeor  to  the  Circuit  Court  of  Macon  county ;  the 
Hon.  Samuel  H.  Teeat,  Judge,  presiding. 

The  record  in  this  case  shows  the  proceedings  under  two 
petitions,  by  Daniel  Sturms  and  Marena  Sturms,-  as  guardians 
of  the  minor  heirs  of  John  E.  French,  deceased,  to  sell  certain 
lands  of  their  wards.  It  appears  that  several  tracts  of  land 
were  sold  and  the  reports  thereof  approved. 

Mr.  B.  F.  Smith,  for  the  plaintiffs  in  error. 

Mr.  A.  J.  Gallaghee,  contra. 

Mr.  Justice  Bkeese  delivered  the  opinion  of  the  Court : 
The  writ  of  error  in  this  case  must  be  dismissed,  for  the 
reason  that  the  plaintiffs  in  error  are  not  parties  to  the  original 
suit,  and  of  course  their  interest  could  not  be  affected  by  the 
sale  of  their  land  by  the  guardians.  Their  remedy,  if  they 
have  one,  is  by  original  bill  or  by  the  action  of  ejectment 
against  the  parties  in  possession  of  the  land. 

Writ  of  error  dismissed. 


John  A.  Metoalf 
Moses  S.  Edmiston  et  al. 

[grig.  ED.,  PAGE  392.] 

1.  BrLL  OP  EXCEPTIONS  —  evidence  must  he  preserved  in.  If  an  answer  to 
a  bill  of  discovery  is  not  preserved  in  the  bill  of  exceptions,  it  cannot  b« 
considered  in  this  court. 

2.  Exceptions.  If  no  exception  is  taken  on  the  trial  to  the  admisBion 
of  evidence,  the  ruling  of  the  court  cannot  be  assigned  for  error. 

Appeal  from  the  Circuit  Court  of  Edgar  county. 

This  was  an  action  of  assumpsit,  by  John  A.  MetcaK  against 
Moses  S.  Edmiston  and  one  Kramer,  to  recover  the  price  of  a 
lot  of  hogs  sold  and  delivered.  Kramer  was  sought  to  be  made 
liable  as  a  partner  of  Edmiston. 

By  consent  of  parties  a  jury  was  waived  and  the  cause  tried 
by  the  court,  who  rendered  judgment  for  the  defendants. 

Mr.  Amos  Geeen,  for  the  appellant. 

Mr.  John  P.  TJshee,  for  the  appellees. 
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Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court : 
The  answer  to  the  bill  of  discovery  was  not  offered  in  evi- 
dence, and  is  not  in  the  bill  of  exceptions,  and  is  not  properly  a 
part  of  this  record. 

No  exception  was  taken  to  the  decision  of  the  court,  admit- 
ting the  railroad  books  in  evidence,  to  show  what  hogs  were 
shipped  by  rail,  and  consequently  that  decision  cannot  be 
assigned  for  error.  There  was  no  error  in  admitting  the  deposi- 
tion of  McWhinny  in  evidence.  In  our  opinion,  the  evidence 
in  the  bill  of  exceptions  faUs  to  show  that  this  note  was  given 
by  Edmiston,  for  hogs  purchased  on  joint  account  for  himself 
and  Kramer,  or  that  Kramer  was  interested  in  the  hogs  pur- 
chased of  the  plaintiff,  and  the  judgment  must  be  aflfirmed. 

Judgment  affi/rmed. 


Chaeles  Theasheb 

V. 

The  Pike  County  Railroad  Compant. 

[OBIG.  ED.,  PAGB  393.] 

1.  Subscription  —  agreement  to  subscribe.  An  agreement  to  subscribe 
a  certain  amount  to  the  capital  stock  of  a  corporation,  when  its  subscrip- 
tion books  shall  be  opened,  does  not  make  the  subscriber  a  stockholder  and 
as  such  liable  to  calls. 

2.  Measure  of  damages — agreement  to  stibseribe  for  stock.  An  agree- 
ment to  subscribe  for  a  certain  amount  of  stock  is  like  an  agreement  to 
purchase  any  specific  article  of  property,  and  if  there  has  not  been  a  de- 
livery or  an  offer  to  deliver  the  stock,  the  measure  of  damages  is  not  the 
value  of  the  stock,  but  only  such  as  would  result  from  the  loss  of  the  sale. 

3.  On  an  agreement  for  the  sale  and  purchase  of  stocks,  and  a  refusal  by 
the  purchaser  to  take  the  stocks,  the  measure  of  damages  is  ordinarily  the 
difference  between  the  par  value  of  the  stocks  and  their  market  value,  or 
between  them  and  money. 

4.  P.\RTiE8  —  one  corporation  cannot  sue  on  subscription  to  another.  One 
corporation  cannot  maintain- an  action  upon  a  subscription  or  promise  made 
to  another,  however  identical  the  object  sought  by  both,  or  the  parties  com- 
posing them. 

5.  Witness  —  stockholder  in  corporation.  A  stockholder  in  a  corporation 
is  not  a  competent  witness  on  belialf  of  the  corporation,  and  he  is  not  ren- 
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dered  competent  by  his  executing  a  release  to  the  corporation.     He  must 
transfer  his  stock  in  order  to  become  a  witness.  * 

Appeal  from  the  Circuit  Court  of  Pike  county ;  the  Hon. 
J.  S.  Bailey,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  the  Pike  County  Rail- 
road Company  against  Charles  Thrasher,  upon  the  following 
agreement : 

"  We,  the  undersigned,  agree  to  subscribe  to  the  stock  of  the  Pike  County 
Railroad,  the  sums  set  against  our  names,  when  the  books  may  be  opened 
for  subscription. 

"  Griggsvtlle,  March  19th,  1856. 

"  Charles  Thrasher $3,000  " 

The  declaration  contained  a  special  and  the  common  counts. 
The  following  is  a  copy  of  the  special  count : 

"  For  that  whereas,  heretofore,  to  wit,  on  the  nineteenth  day 
of  March,  A.  D.  1856,  at  Griggsville,  to  wit,  at  the  county  of 
Pike  aforesaid,  the  said  plaintiffs,  now  a  body  politic  and  cor- 
porate, with  power  to  construct  and  operate  a  railroad  within 
said  county,  and  said  plaintiffs  were  then  and  there  authorized 
by  law  as  such  corporation,  for  the  purposes  of  constructing, 
equipping  and  operating  said  road,  to  secure  subscriptions  to 
the  capital  stock  of  said  company  to  the  amount  of  one  million 
of  dollars,  in  shares  of  one  hundred  dollars  each,  and  plaintiffs, 
on  the  day  and  year  last  aforesaid,  at  the  county  aforesaid,  not 
yet  having  opened  their  regular  subscription  books  for  the  pur- 
pose of  securing  subscriptions  to  the  capital  stock  of  said  road, 
but  intending  to  do  so,  and  desiring  to  know  what  amount  of 
capital  stock  would  be  subscribed  thereto,  then  and  there  under- 
took and  promised  the  said  defendant,  on  their  part,  that  said 
plaintiffs  would,  in  a  reasonable  time  thereafter,  at  the  county 
aforesaid,  open  books  for  the  purpose  of  securing  subscriptions 
to  the  capital  stock  of  said  company,  and  that  they,  the  said 
plaintiffs,  would  permit  and  allow  the  said  defendant,  when 
said  books  should  be  opened,  to  subscribe  thereto  to  the  capital 
stock  of  said  company,  thirty  shares  of  $100  each,  and  that 
upon  the  payment  thereof  by  defendant  to  plaintiffs  the  said 
defendant  should  become  and  be  the  owner  of  thirty  shares  of 
the  capital  stock  of  said  company.     In  consideration  of  which. 

•  See  act  of  1867,  Gross,  274  §§  30-10  ;  Rev.  Stat.  1874,  488,  as  to  competency  of  witness 
notwithstanding  his  interest. 
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said  defendant  then  and  there  imdertook  and  faithfully  prom- 
ised the  said  plaintiffs,  that  he,  the  defendant,  would  subscribe 
to  the  stock  of  the  Pike  County  Eailroad  (then  and  there 
meaning  plaintiffs)  the  sum  of  $3,000  when  the  books  may  be 
opened  for  subscription,  which  said  undertaking  and  promise, 
was  then  and  there  in  writing,  signed  by  defendant,  and  then 
and  there  by  him  delivered  to  said  plaintiffs,  and  plaintiffs  aver 
that  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
the  county  aforesaid,  subscription  books  to  the  capital  stock  of 
said  company  were  opened,  of  which  the  said  defendant  then 
and  there  had  notice. 

"  Yet  the  said  defendant,  not  regarding  his  said  promise,  but 
then  and  there  contriving  and  intending,  etc.,  wholly  neglected 
and  refused  to  subscribe  said  sum  of  $3,000  or  any  part  thereof, 
and  still  does  so  neglect  and  refuse.  And  plaintiffs  further 
aver  that  the  subscription  to  said  road  when  said  books  were  so 
opened,  was  due  and  payable  before  the  commencement  of  this 
suit.  Yet  the  said  defendant,  although  he  was  duly  notified 
thereof  on  the  day  and  year  last  aforesaid,  at  the  county  afore- 
said, by  plaintiffs,  has  not  paid  said  sum  of  $3,000,  or  any  part 
tliereof,  but  wholly  refuses  so  to  do." 

A  jury  was  waived  and  a  trial  had  by  the  court,  who  found 
the  issues  for  the  plaintiff,  andy  refusing  a  motion  for  a  new 
trial,  rendered  judgment  against  the  defendant  for  $3,000  and 
costs.  The  opinion  of  the  court  states  the  other  material  facta 
of  the  case. 

Mr.  Milton  Hay,  for  the  appellant. 

Mr.  C.  L.  HiGBEE,  and  Mr.  W:  C.  Goudy,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 
The  appellee,  who  was  plaintiff  in  the  court  below,  urges 
several  reasons  justifying  a  recoveiy  in  this  case,  which  it  is 
necessary  to  notice.  The  declaration  contains  a  special  count, 
averring,  that  on  the  nineteenth  of  March,  1856,  the  plaintiffs 
were  a  body  politic  and  corporate,  with  ])()wer  to  construct  and 
operate  a  railroad  within  the  county  of  Pike,  and  authorized 
])v  law,  as  such  corporation,  to  secure  subscriptions  to  the  capi- 
tal stock  of  the  company  to  the  amount  of  one  million  of  dol 
lars,  in  shares  of  one  hundred  dollars  each,  and,  desiring  to 
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ascertain  what  amount  of  stock  would  be  subscribed,  and  not 
having  opened  regular  subscription  books,  but  intending  so  to 
do,  agreed  with  the  defendant  that  they  would,  in  a  reasonable 
time  thereafter,  open  books  for  the  purpose  of  securing  such 
subscriptions,  and  that  they  would  permit  and  allow  the  defend- 
ant, when  the  book  should  be  opened,  to  subscribe  to  the  capi- 
tal stock  of  the  company  thirty  shares  of  one  hundred  dollars 
each,  and  upon  payment  therefor,  the  defendant  should  be  the 
owner  of  thirty  shares  of  the  capital  stock  of  the  company.  It 
is  then  averred,  that  the  defendant,  in  consideration  of  this 
promise,  undertook  and  promised  the  plaintiff  that  he  would 
subscribe  to  the  stock  of  this  company  the  sum  of  three  thousand 
dollars,  when  the  books  should  be  opened  for  subscriptions ; 
that  this  promise  was  by  a  writing,  signed  by  the  defendant,  and 
by  him  delivered  to  the  plaintiff.  It  is  then  averred,  that  on  the 
same  day,  subscription  books  to  the  capital  stock  of  the  com- 
pany were  opened,  of  which  the  defendant  had  notice.  The 
breach  is,  that  the  defendant  neglected  and  ref usea  to  subscribe 
any  thing  to  the  capital  stock,  accompanied  by  an  averment  that 
the  subscription,  when  the  books  were  opened,  was  due  and  pay- 
able before  the  commencement  of  the  suit,  and  although  notified 
thereof,  the  defendant  has  refused  to  pay  ai^  part  of  the  sum  of 
three  thousand  dollars.  The  common  counts  are  added,  in  one 
of  which  the  indebtedness  is  alleged  to  be  for  one  hundred 
shares  of  the  stock  of  the  Pike  County  Railroad,  before  that 
time  bargained  and  sold  to  the  defendant. 

This  is  the  cause  of  action  as  set  forth  by  the  plaintiffs,  and 
it  is  claimed  by  them,  that  they  are"' entitled  to  recover  as  dam- 
ages the  par  value  of  the  stock,  or  the  amount  of  calls  made 
from  time  to  time  upon  it,  and  which,  at  the  commencement  of 
the  suit,  amounted  to  fourteen  installments,  of  five  per  cent 
each,  making,  in  all,  twenty-one  hundred  dollars. 

This,  we  do  not  think,  is  a  fair  view  of  the  defendant's  liar 
bility  upon  his  promise,  if  one  was  made  to  the  plaintiffs.  His 
undertaking  is,  to  subscribe  a  certain  amount  of  stock,  when  the 
subscription  books  should  be  opened.  This  promise  does  not 
make  him  a  stockholder,  and,  as  such,  Hable  to  calls.  The  com- 
pany has  parted  with  no  stock  to  him,  and  can  only  claim  aa 
damages,  the  actual  loss  sustained  by  them  by  his  failure,  or  re- 
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fusal  to  subscribe,  when  he  was  notified  the  books  were  opened 
for  sucli  purpose.  The  company  has  the  stock  which  the  de- 
fendant promised  to  take,  but  did  not  take.  His  promise  is 
like  any  other  promise,  or  agreement  to  purchase  any  specific 
article  of  property.  If  the  property  contracted  for  be  ictained 
by  the  vendor,  and  there  is  no  delivery  to  the  purchaser,  or 
offer  to  deliver,  the  damages  must  not  be  measured  by  the  value 
of  the  property ;  for  it  would  not  be  just,  in  such  cases,  that  the 
vendor  should  retain  the  property,  and  recover,  also,  the  value 
of  it  from  the  promisor.  Some  damage  might  result  from  the 
loss  of  a  bargain,  and  to  such  the  vendor  would  be  entitled,  if 
the  extent  could  be  established.  In  many  cases,  they  would  be 
merely  nominal.  On  an  agreement  for  the  sale  and  purchase 
of  stocks,  and  a  refusal  by  the  purchaser  to  take  the  stocks,  the 
measure  of  damages,  ordinarily,  might  be  the  difference  between 
the  par  value  of  the  stocks  and  their  market  value,  or  between 
them  and  money.  As  well  argued  by  th^  appellant,  the  defend- 
ant having  violated  his  promise  by  failing  to  subscribe,  he  has 
acquired  no  right  to  stock ;  nor  could  a  recovery  in  this  action 
entitle  him  to  become  a  stockliolder.  The  company  retains  its 
stock,  and  the  defendant  his  money.  A  stock  certificate  of 
three  thousand  dollars  would  represent  a  value  to  the  company 
equivalent  to  so  much  money,  and,  in  a  statement  of  their  lia- 
bilities, this  would  appear  against  the  company  as  so  much  held 
by  the  stockholders,  for  which  the  company  was  responsible. 
If  there  is  no  actual  subscription,  the  company  does  not  incur 
this  liability.  There  being  no  special  damages  alleged,  or 
proved,  we  do  not  think  the  plaintiffs  could  recover  under  this 
declaration,  as  they  have  done,  the  par  value  of  the  stock  the 
defendant  promised  and  agreed  to  take.  A  proper  count  might 
doubtless  be  so  framed  as  to  justify  a  full  recovery,  under  suffi- 
cient proof. 

Upon  the  common  counts,  the  appellees  contend  they  are 
entitled  to  recover,  because  indebitatus  assumpsit  will  lie  for 
stock  bargained  and  sold,  and  for  installments  due  upon  stock 
subscribed ;  and  they  insist,  that  the  defendant  was,  to  all  in- 
tents and  purposes,  a  stockholder  in  the  company  of  the  plain- 
tiff ;  that  is  to  say,  in  the  company  organized  in  1854  —  foi 
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that  was  the  only  company  in  existence  at  the  time  of  the 
promise,  and  that  is  the  company  suing. 

To  determine  this  point,  a  brief  re\dew  of  the  history  of  this 
company,  and  of  the  legislation  in  regard  to  it,  is  necessary. 
On  the  8th  day  of  February,  1854,  certain  articles  of  associa- 
tion were, filed  in  the  office  of  the  Secretary  of  State,  in  pursu- 
ance of  the  general  railroad  law  of  1849,  by  which  an  incorpora- 
tion styled  "  The  Pike  County  Railroad  Company  "  was  formed. 
On  the  22nd  February,  of  the  same  year,  the  general  assembly 
passed  an  act  entitled  "  An  act  to  authorize  the  construction  of 
the  Pike  County  Railroad,"  by  the  first  section  of  which  it  was 
declared,  that  the  Pike  Comity  Railroad  Company,  as  formed 
mider  their  articles  of  association,  was  a  valid  and  subsisting 
corporation  by  that  name,  and  was  thereby  invested  with  all 
and  singular  the  rights,  privileges  and  powers  contained  in  an 
act  entitled  "  An  act  to  provide  for  a  general  system  of  railroad 
corporations,"  approved  l^ovember  5,  1849,  and  the  said  com- 
pany was  authorized  to  construct  the  road,  styled  in  said  articles 
of  association  The  Pike  County  Railroad,  as  specified  in  those 
articles,  from  a  point  opposite  Naples,  on  the  Illinois  river,  or 
from  a  point  on  said  river  not  more  than  three  miles  distant 
from  that  town,  to  a  point  on  the  Mississippi  river,  opposite,  or 
nearly  opposite,  Hannibal.  At  the  same  session,  a  supplemental 
act  was  passed,  entitled  "  An  act  to  amend  an  act  to  authorize 
the  construction  of  The  Pike  County  Railroad,"  by  which  the 
company  were  authorized  to  construct  a  branch  from  any  con- 
venient point  on  their  road  to  Quincy,  and  to  connect  with  any 
railroad  terminating  in  that  city ;  power  was  also  given  it  to 
obtain  the  right  of  way,  as  given  by  the  general  railroad  law  ; 
and  by  section  three,  the  company  was  authorized  to  increase 
the  capital  stock  to  a  sum  not  exceeding  two  millions  of  dollars. 
By  the  articles  of  association,  the  duration  of  the  corporation 
was  limited  to  fifty  years,  and  the  amount  of  the  capital  stock 
to  one  million  of  dollars.  Ten  directors  were  appointed  to 
manage  the  affairs  of  the  company,  and  four  commissioners 
appointed  to  open  books  for  subscriptions. 

These  directors  held  a  meeting  on  the  18th  of  March,  1854, 
at  which  these  acts  of  the  general  assembly  were  accepted  and 
spread  upon  the  records.  On  the  nineteenth  of  March,  1856, 
44 — 25th  III. 
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the  appellant  signed,  with  others,  the  following  agreement : 
"We,  che  nndersigned,  agree  to  subscribe  to  the  stock  of  the 
Pike  County  Railroad,  the  sums  set  against  our  names,  when 
the  books  may  be  opened  for  subscription."  Against  appellant's 
name  are  the  figures  $3,000.  On  the  third  of  September  fol- 
lowing, there  was  a  meeting,  in  pursuance  of  public  notice,  of 
the  stock  subscribers,  and  an  election  held  for  directors,  and,  on 
the  same  day,  they  met  and  orgauized-by  the  electioTi  of  a  pres- 
ident, secretary,  and  other  necessary  officers.  A  report  was 
made  at  this  meeting,  that  a  survey  for  the  route  of  the  road 
had  been  made,  which  was  not  accompanied  by  any  survey. 
These  facts  appear  from  entries  on  the  book  kept  by  the  corpo- 
ration, and  put  in  evidence.  Xo  fui'ther  proceedings  of  this 
board,  or  of  the  stockholders,  appear  on  the  record.  The  testi- 
mony of  Mr.  Starne  shows  that  they  have  never  held  a  meeting 
or  transacted  any  business  since,  under  this  charter. 

The  appellees  read  in  evidence  an  act  entitled  "  An  act  to 
incorporate  the  Pike  County  Railroad  Company,"  approved 
February  14,  1857,  by  which  Alexander  Starne,  and  certain 
other  persons  named  therein,  their  associates,  successors  and 
assigns,  were  created  a  body  corporate,  by  the  name  of  the  Pike 
County  Railroad  Company,  with  power  to  build  and  use  a  rail- 
road, from  some  point  on  the  west  bank  of  the  Illinois  river, 
opposite,  or  nearly  opposite,  the  town  of  Naples,  in  Scott 
county,  running  westerly  across  the  county  of  Pike,  by  the  way 
of  Griggsville,  to  the  east  bank  of  the  Mississippi  river,  oppo- 
site, or  nearly  opposite,  the  city  of  Hannibal,  in  the  State  of 
Missouri,  with  power  to  fix  the  amount  of  capital  stock,  to  bor- 
row money,  and  pledge  or  mortgage  its  property  or  franchises, 
to  condemn  lands  for  track,  etc.,  and  to  construct  a  bridge 
across  any  river  or  lake,  for  the  purpose  of  connecting  with 
other  railroads.  This  act  confers  upon  the  company  the  rights 
granted  to  the  Illinois  Central  Raih-oad  Company,  and  all  the 
rights  and  privileges  confen-ed  by  the  general  railroad  act  of 
1849,  and  the  several  acts  amendatory  thereto,  and  authorizes 
township  subscriptions  to  the  capital  stock,  and  is  unlimited  in 
duration ;  upon  condition,  however,  that  the  company  should 
expend  fifty  thousand  dollars  in  the  construction  of  the  road, 
within  one  year  from  the  passage  of  the  act,  and  should  com- 
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plete  it  within  two  and  a  half  years  from  the  passage  of  the 
act. 

This  corporation,  it  seems  to  us,  was  wholly  distinct  from 
that  of  1854,  to  which  the  promise  was  alleged  to  have  been 
made.  It  nowhere  refers  to  that  company,  or  recognizes  it  in 
any  manner,  and  there  are  provisions  in  it  materially  difEering 
from  those  in  the  act  of  1854.  By  the  first  charter,  the  capital 
stock  was  limited  to  one  million  of  dollars ;  a  branch  road  to 
Quincy  was  allowed ;  its  starting  point  was  fixed  within  three 
miles  of  Naples ;  its  duration  was  limited  to  fifty  years,  and  no 
points  intermediate  the  Illinois  and  Mississippi  rivers  were 
fixed.  By  its  very  terms  the  act  is  original,  and  pm-ports  to 
create  a  new  corporation.  There  are  essential  points  of  difier- 
ence  between  the  two  charters,  and  the  corporators  are  different, 
though  the  main  objects  of  the  charter  were*the  same.  There 
is  evidence  going  to  show,  that  the  object  and  intent  of  this 
charter  of  1857  was  to  supersede  that  of  1854,  and,  we  think, 
taking  into  consideration  the  fact,  that  the  company  organized 
under  this  charter  of  1857,  without  any  reference  to  the  acts  or 
proceedings  under  the  charter  of  1854,  and  proceeded  to  con- 
struct the  road  under  it,  the  fact  is  pretty  well  established  that 
the  charter  of  1854  was  no  longer  of  use  for  the  purposes 
designed.  Mr.  Starne  says,  "  The  directors  of  the  old  company 
have  never  done  any  act  as  a  body,  since  September  3,  1856  — 
they  have  never  had  a  meeting  or  done  any  thing  since. 
A  majority  of  them,  as  individuals,  considered  the  new  act 
beneficial,  and  adopted  it,  and  organized  under  it,  claiming  the 
benefit  of  both,  and  assessed  the  stock  subscribed  before  the 
passage  of  the  act  of  1857 ;  that  the  work  of  building  the  road 
commenced  in  the  fall  of  1857,  and  was  begun  and  carried  on 
under  the  new  organization.'"  There  seems,  from  the  evidence, 
to  have'been  an  impression  on  the  minds  of  the  subscribers  to 
the  articles  of  association,  that  the  new  cliarter  would  supersede 
these  articles,  and  the  acts  of  the  general  assembly  based  upon 
them,  and  the  evidence  shows  that  the  original  subscriptions 
had  been  crossed  with  a  pen,  and,  in  that  mode,  canceled.  But 
it  is  insisted,  that  the  defendant,  in  the  fall  of  1857,  admitted 
he  was  liable  as  a  subscriber,  and  bound  to  pay  the  calls.  This 
proof,  we  think,  must  dispose  of  this  case.     For  inasmuch  as 
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the  suit  is  brought  by  the  corporation  of  1854,  a  promise  made 
to  the  corporation  of  185T,  being  a  new,  distinct  and  independ- 
ent corporation,  cannot  inure,  under  the  allegations  in  the 
declaration,  to  the  benefit  of  the  corporation  suing.  Nor  can 
the  defendant  be. liable  on  the  count  for  stock  bargained  and 
sold,  because  the  proof,  if  any  there  be  on  that  point,  goes  to 
show  that  such  contract,  if  made  at  all,  was  made  with  the  cor- 
poration of  1857,  who  are  not  the  plaintiffs.  If  the  defendant 
was  a  stockholder,  it  is  clear  it  was  m  the  corporation  organized 
under  the  act  of  1857, —  the  only  operative  company  acting  in 
building  the  road,  in  the  fall  of  1857,  at  which  time,  if  at  all, 
the  defendant  was  notified  of  the  call  on  his  supposed  subscrip- 
tioU)  and  that  company  has  not  brought  this  suit. 

We  think,  therefore,  under  this  declaration  and  proofs  as 
they  stand,  the  appellant  cannot  be  made  liable,  and  this  judg- 
ment must  be  reversed.  What  position  the  corporation  of 
1857,  suing,  might  occupy,  we  do  not  detenniiu-. 

It  may  be  well  to  state  here,  that  we  do  not  think  Starne  or 
Jones  was  a  competent  witness  for  the  company,  for  they  were 
both  stockholders,  and  continued  so  to  be,  after  the  execution 
of  the  releases.  They  could  be  made  competent  only  by  an 
assignment  of  their  stock.  The  release  only  went  to  pecuniary 
claims  upon  the  company,  and  could  not  affect  their  stock.  As 
stockholders,  they  are  individually  liable  for  all  the  debts  of 
the  company  to  the  amount  of  their  stock.  Act  of  1849,  §  14, 
Scates'  Comp.  940. 

Judgment  reversed. 
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1.  AtrriON  —  to  recover  back  moneys  paid  on  special  oiseasment.  Whera 
a  street  is  not  opened  in  a  reasonable  time,  the  moneys  collected  by  special 
assessment  for  that  purpose  may  be  recovered  back  in  assumpsit,  and  any 
time  by  which  the  action  would  be  barred,  if  extended  longer,  will  be  con- 
sidered reasonable. 

2.  Same  —  to  recover  money  paid  under  misapprehension  of  factK,  or 
failure  of  consideration.  Where  money  is  paid  under  a  misapprehension 
of  fact,  or  upon  a  consideration  which  wholly  fails,  it  may  be  recovered 
back  in  assumpsit  as  for  money  had  and  received. 

3.  An  action  for  money  had  and  received  may  generally  be  maintained 
where  the  money  of  one  person  has,  without  any  consideration,  got  into  the 
hands  of  another. 

4.  Payment  —  whether  voluntary.  The  payment  of  a  special  assessment 
is  not  voluntary  where  the  collector  has  a  warrant  by  which  he  may  levy 
and  sell,  and  the  party  paying,  after  the  improvement  is  abandoned,  ol 
unieasonably  delayed,  ipay  recover  it  back,  although  the  assessment  was 
illegal,  if  the  city  has  the  money  for  its  general  uses. 
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Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  George  Manierre,  Judge,  presiding. 

This  was  an  action  brought  before  a  justice  of  the  peace  of 
Cook  county,  by  Bradford  against  the  city  of  Chicago,  to  re- 
cover back  money  paid  by  him  on  a  special  assessment  for 
opening  a  street,  and  taken  by  appeal  to  the  circuit  court. 

By  agreement  a  jury  was  waived,  and  a  trial  had  by  the 
court,  who  found  the  issues  for  the  city,  and  rendered  judg- 
ment against  the  plaintiff  for  costs. 

The  assessment  was  for  the  opening  and  extending  of  South 
La  Salle  street  from  Madison  street  to  Jackson  street.  The 
plaintiff  paid  $82.80  to  the  city  collector,  who  then  held  a  war- 
rant for  its  collection.  This  payment  was  made  on  June  17, 
1856,  and  the  city  taking  no  further  steps  to  open  the  street, 
this  suit  was  brought  in  May,  1860.  The  other  material  facts 
are  stated,  in  substance,  in  the  opinion  of  the  court. 

Mr.  Melville  W.  Fuller,  for  the  plaintiff  in  error. 

Mr.  John  Ltle  King,  for  the  defendant  in  eiTor. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 
From  the  evidence  in  this  cause,  it  appears  the  plaintiff  sued 
to  recover  back  from  the  city  the  sum  of  eighty-two  dollars 
and  eighty  cents,  which  he  had  paid  under  a  void  assessment, 
and  which  the  city  refused  to  repay  him  on  demand  made 
therefor.  The  question  of  the  legal  liability  of  the  city  to 
refund  is  directly  presented. 

We  are  highly  favored  by  the  views  in  extenso  which  the 
circuit  com-t  entertained  of  this  case,  and  which  the  city  attor- 
ney has  prefixed  to  his  own  very  able  argument.  They  have 
aided  us  very  much  in  reaching  tlie  conclusions  to  which  we 
have  arrived,  and  which  we  will  proceed  to  state.  The  circuit 
court  found  the  assessment  void  on  its  face,  and  decided  that 
under  it  no  right  could  be  asserted  by  or  against  the  city.  The 
roll  failing,  as  it  does,  to  disclose  the  value  of  the  figures  em- 
ployed in  it  to  indicate  the  amount  assessed  for  damages,  it 
equally  fails  to  disclose  the  vatue  of  the  figures  employed  tc 
indicate  benefits.  "If,  therefore,"  the  court  say,  "it  fails  to 
liirnisli  evidence  for  the  city,  it  equally  fails  to  furnish  evi- 
dence against  it."     The  court  does  not  seem  to  consider  that 
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the  assessment  roll  with  the  numerals  "  82.80  "  upon  it,  and  the 
word  "  paid  "  against  it,  is  not  attempted  to  be  used  as  evidence 
against  the  city  of  the  payment  of  the  money,  but  it  is  the  col- 
lector's receipt,  wherein  he  acknowledges  to  have  received 
"eighty-two  dollars  and  eighty  cents,"  the  amount  assessed 
against  the  plaintiff's  property,  and  the  roll  is  used  only  for 
the  purpose  of  showing  that  wanting,  as  it  does,  certain  essen- 
tial requisites,  it  was  a  void  assessment. 

That  court  is  of  opinion,  if  the  city  can  now  treat  the  assess- 
ment as  invalid,  that  the  legal  position  of  the  respective  parties 
iu  interest,  meaning,  we  suppose,  the  owners  of  the  property 
assessed  and  the  city,  would  be :  1,  If  the  city  should  take  no 
further  steps,  and  should  abandon  the  opening  or  extension  of 
the  street,  those  who  have  obtained  their  damages  from  the  city 
would  be  entitled  to  keep  the  money,  and  the  city  would  suc- 
ceed to  their  rights  of  property  in  the  land  condemned ;  2,  that 
those  to  whom  money  was  intended  to  be  awarded  for  the  pur- 
pose of  opening  the  street,  would  be  unable  to  collect  it  by 
reason  of  the  invalidity  of  the  assessment ;  3,  that  those  who 
Lave  been  assessed  to  pay  money  for  benefits  to  accrue  from 
the  improvement,  and  who  have  not  paid,  could  successfully 
resist  the  collection  for  the  like  reason ;  and,  4,  those  who  have 
paid  their  assessments  for  benefits,  would  be  entitled  to  recover 
the  same  back  from  the  city,  as  money  collected  to  their  use." 
This  we  think  is  a  correct  view  of  the  condition  of  the  parties. 

It  is  the  last  category  in  which  the  plaintiff  here  is  placed, 
and  yet  the  court  says,  npon  the  evidence,  he  is  not  entitled  to 
recover  back  the  money.  That  before  this  right  can  exist,  it 
must  be  shown  that  the  improvement  as  well  as  the  assessment 
has  been  abandoned,  neither  of  which  has  been  shown  in  the 
case.  Some  unequivocal  act  of  abandonment  must  be  shown, 
and  lapse  of  reasonable  time  in  which  to  proceed,  without 
taking  steps,  would  be  construed  as  such  an  act.  The  court 
tlien  remarks  upon  the  difference  between  taxes  and  assess- 
ments, the  first  being  laid  for  ordinary  revenue  purposes,  and 
assessments  exclusively  for  benefits.  In  the  case  of  assess- 
ments, the  court  says :  the  money  raised  by  them  is  held  in 
trust  by  the  public,  to  be  devoted  to  the  particular  purpose  of 
benefit  intended.     It  does  not  become  a  part  of  the  general 
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revenue,  and  may  not  be  diverted  from  the  improvement  in 
view,  and  an  injunction  would  lie  in  a  proper  case,  to  prevent 
a  misapplication  of  the  fund.  It  is  clear,  therefore,  that  if  the 
object  in  view  should  be  abandoned,  an  action  for  money  had 
and  received  would  lie  to  recover  back  the  money  on  the  assess- 
ment. But  while  recognizing  this  right,  it  would  be  manifestly 
vexatious  to  expose  the  city  to  suits  for  money  collected  upon 
a  void  assessment  of  this  kind,  when  there  is  no  intention  to 
abandon  the  improvement. 

The  circuit  com't  thinks  by  regarding  the  city  as  a  trustee, 
holding  the  fund  for  the  benefit  of  those  concerned  and  to  be 
credited  on  the  new  assessments,  no  violence  would  be  done  to 
any  principle  or  right,  while  the  contrary  rule  would  expose  the 
trustee  to  great  costs  and  embarrassment  in  refunding  money, 
perhaps  already  paid  upon  the  assessment  itself.  The  court 
concludes  by  saying:  "In  case,  however,  a  new  assessment 
should  be  made,  and  the  parties  be  assessed  with  a  greater  or 
less  amount  than  before,  doubtless  the  difference  would  have  to 
be  paid  so  received  by  the  city,  and  in  such  case  the  former 
(those  who  had  paid,)  would  be  entitled  to  recover  such  differ- 
ence, by  suit  or  otherwise,  and  the  latter  by  warrant  or  judg- 
ment upon  the  assessment." 

Assuming  these  views  of  the  circuit  court  to  be  clear  and 
satisfactory,  except  in  omitting  to  state,  that  although  the  fund 
raised  by  special  assessment  is  a  specific  fund,  it  is  collected  hj 
the  same  officers  who  collect  the  general  taxes,  and  is  paid  by 
them  into  the  general  treasury.  If  the  assessments  are  not 
paid,  property  is  sold  in  the  same  maimer  and  by  the  same  offi- 
cers, to  make  the  money.  When  in  the  treasury,  the  money  is 
paid  out  as  other  moneys,  the  treasury  being  charged  with  the 
specific  fund.  But  tlie  question  of  abandonment  is  not  disposed 
of  by  the  court,  and  what  shall  be  considered  a  lapse  of  reason- 
able time,  as  evidence  of  abandonment,  is  not  defined.  This 
warrant  on  the  assessment  was  issued  June  17,  1856,  and  re- 
turned by  the  collector  July  21st  of  that  year,  the  plaintiff  hav- 
ing paid  in  the  interim.  The  suit  was  commenced  in  May,  1860. 
From  July,  1856,  to  May,  1860,  near  four  years,  no  act  was 
done  by  the  city  to  carry  out  the  improvement  for  which  the 
plaintiff  had  paid  his  money,  and  no  proof  of  any  obstacles  in 
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the  way,  except  those  occasioned  by  the  acts  of  their  own  offi- 
cers in  making  up  a  void  assessment  roll.  ISTor  could  the  im- 
provement be  carried  out  on  this  void  assessment ;  it  being  void 
avoids  the  whole  undertaking,  and  is  equivalent  to  an  actual 
abandonment. 

Considering  the  question'of  abandonment,  by  "lapse  of  rea- 
sonable time,"  our  statute  of  limitations  must  be  regarded. 
In  five  years  from  the  time  the  plaintiff  paid  his  money,  that 
statute  would  have  presented  an  effectual  bar  to  a  recovery. 
Allowing  to  the  city  four  years  of  the  time  covered  by  this 
statute,  within  which  to  set  on  foot  proceedings  to  prosecute  the 
work,  we  think  would  be  quite  reasonable.  Failing  in  that 
time  to  originate  a  new  assessment,  and  showing  no  reason  for 
the  neglect,  is  sufficient  evidence,  in  this  case,  to  show  an 
abandonment.  And  herein  no  hardship  or  loss  is  imposed  upon 
the  city,  for  the  property  remains,  whoever  may  be  the  owners, 
and  will  be  liable  upon  such  new  assessment,  and  possibly  to  a 
greater  extent  than  has  been  already  attached  to  it.  It  was  the 
duty  of  the  city,  to  have  furnished  early  evidence,  after  the 
assessment  roll  was  adjudged  void,  of  an  intention  to  prosecute 
the  work.  This  they  have  not  done,  whilst  time  has  been 
rapidly  roUing  on,  nearly  completing  a  bar  to  the  plaintiff's 
action.  It  would  not  have  been  wise  in  him  to  have  waited 
imtil  the  bar  was  complete. 

There  is,  however,  another  ground  on  which  the  plaintiff 
ought  to  recover,  and  that  is,  the  payment  of  the  assessment 
was  not,  in  legal  contemplation,  voluntary,  made  with  the  full 
knowledge  of  all  the  facts  and  the  law  at  the  time  of  payment. 
It  was  paid  to  the  collector  whilst  the  warrant  was  in  his  hands 
to  be  executed.  It  is  fair  to  presume,  the  warrant  was  exhibited 
to  him  by  the  collector.  This  was  its  mandate  :  "Now,  there- 
fore, you  are  hereby  commanded  to  levy,  make  and  collect,  of 
the  goods  and  chattels  of  the  respective  owners  of  the  real 
estate,  above  described,  the  several  sums  of  money  assessed 
thereon,  for  which  each  may  be  liable  as  aforesaid,  and  hereof 
make  due  return  in  what  manner  you  shall  execute  this  writ 
within  thirty  days,"  etc.  The  plaintiff  was  one  of  these  respect- 
ive owners  —  he  saw  his  property  assessed  valued  at  2,400, 
under  the  head  of  "  Yaluation,"  and  the  assessment  on  it  82.80 
45 — 25th  III. 
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under  the  head  of  "  Amount,"  and  was  induced  to  believe  that 
his  property  had  been  valued  at  twenty-four  hundred  dollars, 
and  assessed  at  eighty -two  dollars  and  eighty  cents,  and  fearing, 
doubtless,  if  it  was  not  promptly  paid,  the  collector  would  obey 
the  exigencies  of  the  warrant,  and  levy  upon  his  household 
furniture,  or  carriage  and  horses,  arid  sell  them  at  public  sale, 
on  an  advertisement,  in  which  he  would  be  represented  a 
defaulter,  promptly  paid  the  money,  the  fact  being,  that  it  had 
no  valuation  affixed,  or  taxes  charged  whatever.  The  money 
is  in  the  city  treasury,  not  separated  from,  or  distinguishable 
from  other  moneys,  but  there  it  is,  for  the  general  uses  of  the 
city.  On  the  authorities  cited  by  the  counsel  for  the  city,  we 
will  endeavor  to  show,  that  tliis  payment  was  so  far  compulsory, 
as  to  give  to  the  plaintifl"  a  right  of  action  to  recover  it  back. 

The  first  case  cited  is  Preston  v.  The  City  of  Boston,  12 
Pick.  7,  in  which  three  questions  were  made :  1,  Whether  the 
plaintiff  was  rightfidly  taxed  for  his  poll  and  personal  property 
in  the  city  of  Boston ;  if  not,  2,  Whether  his  only  remedy  was 
by  appeal,  as  for  an  over-taxation ;  3,  Supposing  him  not  liable, 
whether  the  amoimt  was  voluntarily  paid,  so  that  he  must  be 
considered  as  having  submitted  to  the  demand  as  a  claim  of 
right  on  the  part  of  the  city,  and  is  thereby  precluded  from 
reclaiming  the  sum  paid  ;  or  whether  it  must  be  considered  as 
paid  under  compulsion  and  duress,  so  that  if  he  was  not  liable 
to  pay  it,  he  may  now  recover  it  back  as  so  much  money  re- 
ceived by  the  defendants  to  his  use.  The  court  decided,  that 
as  he  was  not  a  citizen  of  Boston,  but  of  Medford,  he  was  not 
rightfully  assessed  for  his  poll  and  personal  property  in  Boston, 
and  that  he  had  a  remedy  other  than  by  appeal,  as  for  an  over- 
taxation. 

Upon  the  remaining  question,  whether  the  money  was  paid 
voluntarily,  or  under  duress,  the  court  say :  When  a  party  is 
compelled  by  duress  of  his  person  or  goods  to  pay  money  for 
which  he  is  not  liable,  it  is  not  voluntary,  but  compulsory,  and 
he  may  rescue  himself  from  such  duress  by  payment  of  the 
money,  and  afterwards,  on  proof  of  the  fact,  recover  it  back, 
citing  Astley  v.  Reynolds^  2  Strange,  916.  That  case  was  where 
the  plaintiff  had  pawned  plate  to  the  defendant,  and  coming  to 
redeem  it,  the  defendant  demanded  ten  pounds  for  the  interest 
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of  his  loan  of  twenty  pounds.  The  plaintiff  tendered  four 
pounds,  which  was  more  than  legal  interest,  which  was  refused, 
and  he  then  went  away.  Some  months  afterwards,  the  plaintiff 
made  a  second  tender  of  four  pounds,  which  was  again  refused, 
the  defendant  still  insisting  upon  ten  pounds ;  the  plaintiff  paid 
it,  had  his  goods  and  brought  his  action  for  the  surplus  beyond 
legal  interest.  It  was  argued  that  this  payment  was  made  vol- 
untarily, and  falls  within  the  rule  volenti  non  fit  injuria,  that 
he  could  have  maintained  tro\'er  for  the  plate.  The  court  say, 
we  think  this  is  a  payment  by  compulsion ;  the  plaintiff  might 
have  such  an  immediate  want  of  his  goods  that  an  action  of 
trover  would  not  do  his  business.  Where  the  rule  volenti  non 
fit  injuria  is  applied,  it  must  be  where  the  party  had  his  free- 
dom of  exercising  his  will,  which  this  man  had  not ;  we  must 
take  it  he  paid  the  money  relying  on  his  legal  remedy  to  get  it 
back  again.  The  court  in  Massachusetts  proceed  to  say :  "What 
shall  constitute  duress  is  often  made  a  question.  Threat  of  a 
distress  for  rent  is  not  such  duress,  because  the  party  may 
replevy  the  goods  distrained,  and  try  the  question  of  liability  at 
law.  Threat  of  legal  process  is  not  such  duress,  for  the  party 
may  plead  and  make  proof  and  show  that  he  is  not  liable.  But 
the  warrant  to  a  collector,  under  our  statute,  for  the  assessment 
and  collection  of  taxes,  is  in  the  nature  of  an  execution  running 
against  the  person  and  property  of  the  party,  upon  which  he 
has  no  day  in  court,  no  opportunity  to  plead  and  offer  proof, 
and  have  a  judicial  decision  of  the  question  of  his  liability. 
When  therefore,  a  party,  not  liable  to  taxation,  is  called  on 
peremptorily  to  pay  upon  such  a  warrant,  and  he  can  save  him- 
self and  property  in  no  other  way  than  by  paying  the  illegal 
demand,  he  may  give  notice  that  he  so  pays  it  by  duress,  and 
not  voluntarily ;  and  by  showing  that  he  is  not  liable,  recover 
it  back  as  money  had  and  received. 

It  may  be  said  the  court,  in  Preston  v.  Boston,  lays  stress 
upon  the  fact  of  the  party  paying  having  no  other  way  to  extri- 
cate his  person  or  property,  but  that  this  plaintiff  had  another 
way,  by  refusing  to  pay  and  being  returned  as  delinquent,  and 
contesting  the  validity  of  the  assessment  before  the  court,  when 
a  judgment  was  prayed  for  on  the  collector's  return.  The 
answer  to  this  is,  that  the  collector  might  not,  if  the  plaintiff 
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had  personal  property,  return  him  as  delinquent,  but  seize  and 
sell  such  property  according  to  the  exigency  of  the  warrant,  in 
which  event  the  law  would  give  the  plaintiff  no  relief,  as  he 
could  not,  under  our  statute,  replevy  his  goods,  they  being  taken 
for  an  assessment.  Ch.  88,  Scates'  Comp.  226.  He  has  no  day 
in  court  —  no  opportunity  to  plead  or  make  defense  against  the 
warrant.  It  clothes  the  officer  with  full  power  to  seize  and 
sell,  and  is  in  the  nature  of  an  execution. 

In  a  later  case.  The  Boston  and  Sandwich  Glass  Company 
V.  City  of  Boston,  4  Mete.  181,  the  court  ruled  in  the  same  way, 
dispensing,  however,  with  notice  or  protest. 

The  case  in  27  Maine,  147,  Smith  v.  Readfield,  takes  a  differ- 
ent view,  and  cites,  as  authority.  The  Atneshury  Woole^i  ^nd 
Cotton  Manufacturing  Company  v.  The  Inhahitants  of  Ames- 
hury,  17  Mass.  462.  Instead  of  sustaining  this  view,  it  is  the 
opposite,  for  the  court  distinctly  say :  "  The  voluntary  payment 
of  a  part  of  the  taxes  in  this  case  does  not  affect  the  right  of  the 
plaintiffs  to  recover  the  amount  of  money  paid  by  them  upon 
an  illegal  assessment." 

The  other  case  from  Maine,  Hem,7ningway  v.  Inhahitants  of 
Machias,  33  Maine,  445,  was  a  case  of  over-taxation  simply,  in 
which,  owing  to  some  statutory  provision,  it  was  held  that  his 
redress  was  not  by  an  action  of  assumpsit,  but  by  application 
to  the  assessors  for  an  abatement,  and  on  their  refusal,  to  the 
county  commissioners.  The  case  of  Mayor  of  Baltimore  v. 
Hoffernajn,  4  Gill,  432,  announces  nothing  more  than  the  old 
established  doctrine,  where  a  party  has  paid  or  expended  money 
for  another  in  ignorance  of  his  want  of  legal  liability  to  pay  or 
make  the  expenditure,  he  cannot  recover  it  back.  But  the 
court,  in  reviewing  all  the  English  and  American  decisions  on 
what  is  or  is  not  a  compulsory  payment,  recognize  and  affirm 
the  doctrine  in  the  Massachusetts  cases  we  have  cited,  and  say : 
"  We  consider,  therefore,  the  doctrine  as  established,  that  a  pay- 
ment is  not  to  be  regarded  as  compulsory,  unless  made  to  eman- 
cipate the  person  or  property  from  an  actual  and  existing  duress 
imposed  upon  it  by  the  party  to  whom  the  money  is  paid.  And 
that  a  payment  made  under  the  apprehension,  or  even  menace, 
of  an  impending  distress  warrant,  would  not  render  it  a  pay- 
ment by  compulsion."    The  court  say,  "  that  it  is  not  pretended 
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the  plaintiff  expended  the  money  to  extricate  his  estate  from 
the  pressm-e  of  some  process  that  could  not  be  resisted." 

In  the  case  in  5  Gill,  218,  Morris  v.  The  Mayor  of  Balti- 
viore,  the  court  saj^ :  "  It  is  apparent  the  tax  was  demanded  and 
paid  under  the  impression,  honestly  entertained  by  both  parties, 
that  it  was  legally  due,  and  he  had  the  means  of  vindicating 
himself  against  the  assessment  if  it  was  illegal.".  In  this  case 
the  facts  are  different.  The  plaintiff  had  no  means  of  vindi- 
cating himself  against  the  assessment,  for  the  collector  might 
have  levied  and  sold  his  personal  property. 

The  case  of  The  Bank  of  New  Orleans  v.  The  City  of  New 
Orleans,  12  Lou.  Ann.  421,  we  regard  as  a  case  directly  sus- 
taining the  views  we  are  endeavoring  to  present,  and  so  does 
the  case  of  City  of  Louisville  v.  Zanone,  1  Mete.  (Ky.)  151. 

In  both  these  cases,  the  improvements  for  which  the  assess- 
ments were  made,  were  fully  carried  out  and  completed  before 
the  money  was  paid,  and  the  parties  had  received  and  were 
enjoying  a  benefit  or  consideration.  The  Louisiana  case  holds, 
when  payment  has  been  made  of  a  tax  which  might  have  been 
resisted  at  law,  the  money  cannot  be  recovered  back,  if  the  tax 
is  on  property,  whether  exempt  from  general  taxation  or  not, 
and  the  assessment  is  rather  a  toU  and  contribution  than  a  tax ; 
and  the  party  paying  has  derived  a  direct  benefit  from  the  im- 
provements made  by  the  imposition  of  the  tax  or  assessment. 
But  when  the  tax  is  imposed,  not  for  the  direct  benefit  of  the 
party  who  sues  to  recover  it  as  having  been  paid  in  error,  but 
for  the  general  support  of  the  State,  and  it  has  been  imposed 
upon  property  or  a  profession  exempt  by  law  from  taxation,  the 
money  must  be  refunded.  The  controlling  priuciple  in  this 
case  is,  that  the  party  taxed,  though  illegally  deriving  a  direct 
benefit  from  the  improvement  his  money  has  contributed  to 
make,  shaU  not  be  permitted  to  recover  it  back. 

The  Kentucky  case  was  shortly  this :  In  May,  1857,  Zanone 
sued  the  city  of  Louisville  to  recover  $147.60,  alleging,  in  sub- 
stance, that  he  had  paid  the  money,  in  1854,  to  the  contractor 
under  an  order  from  the  city,  for  the  grading,  paving  and  curb- 
ing of  a  street  in  front  of  his  lot ;  that  the  ordinance  under 
which  the  work  was  done  was  null  and  void,  and  that  he  had 
paid  the  money  in  ignorance  of  that  fact,  and  that  he  was  not 
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liable,  and  paid  it  in  mistake  of  both  law  and  fact.  The  city 
admitted  the  ordinance  was  null  and  void.  The  improvement 
of  the  street  in  question  was  in  front  of  plaintiffs  property,  and 
he  paid  the  money  therefor  three  or  four  years  before  the  suit 
was  brought. 

The  court  say :  K  it  appear  that  the  party  paying,  has  re- 
ceived and  enjoyed  a  benefit  or  consideration,  he  will  not  be 
aided  by  a  com*t  of  equity  in  recovering  back  that  which  he 
has  paid,  but  which  he  could  not  have  been  compelled  to  pay 
had  he  resisted  in  the  outset.  The  appellee  has  received  a  con- 
sideration for  the  money  which  he  seeks  to  recover  back,  and  is 
enjoying  a  benefit  from  the  work  and  labor  expended  by  the 
contractor  upon  the  street  in  front  of  his  property,  and  being 
so,  he  is  not  entitled  to  the  relief  he  asks.  He  has  not  shown 
that  he  has  paid  out  his  money  without  cause  or  consideration, 
nor  that  he  is  in  honor  or  good  conscience  entitled  to  recover  it 
back  again. 

The  case  in  15  Missouri,  574,  Walker  v.  The  City  of  St.  Louis, 
was  decided  upon  the  same  ground  of  benefit  and  consideration 
the  foregoing  cases  were  placed  upon,  and  that  the  taxes  were 
voluntarily  paid,  not  by  force  of,  or  under  a  warrant  for  their 
collection.  The  case  in  20  Missouri,  145,  Ghrisl/i/s  Adrn^i's  v. 
Ths  City  of  St.  Louis,  was  the  same  as  the  case  of  Walker  v. 
The  City.  The  court  refers  to  that  case  as  the  basis  of  its 
opiuioii,  and  approves  the  two  cases  from  Maine  on  which  we. 
have  commented. 

The  remaining  cases  cited  by  the  appellee  go  only  to  the  doc- 
trine, that  ignorance  of  the  law  is  no  excuse,  which  may  have 
limitations  which  we  do  not  now  define.  The  case  from  2 
Sandford,  475,  is  quite  a  different  case.  There  was  no  execu- 
tion warrant  to  terrify,  and  create  a  necessity  or  moral  duress. 

In  addition  to  the  cases  already  noticed,  we  will  refer  to  some 
others,  whicli  follow  the  ruling  in  Strange,  am.te.  A  payment 
of  money  illegally  claimed  by  a  collector  of  the  customs,  as 
tonnage  duty  or  light  money,  and  which  the  plaintiff  paid  to 
obtain  a  clearance  of  his  vessel,  was  allowed  to  be  recovered 
back.  Ripley  v.  Gelston,  9  Johns.  201 ;  Clinton  v.  Strong,  ib. 
37u.  So  where  money  was  paid  to  liberate  a  raft  of  lumber 
detained  in  order  to  exact  an  illegal  toll,  it  was  held  to  be  a 
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compulsory  payment.  Chase  v.  Dwmal,  7  Greeiil.  (Me.)  135. 
It  is  there  held,  where  a  party  has  a  freedom  in  the  exercise  of 
his  will,  and  is  under  no  such  duress  or  necessity  as  may  give 
his  payments  the  character  of  having  been  made  upon  compul- 
sion, he  cannot  recover  them  back.  But  where  a  necessity, 
which  is  a  kind  of  moral  duress,  exists,  he  may  recover. 
Numerous  other  cases  might  be  cited  to  the  same  effect. 

The  facts  show  in  this  case,  that  the  plaintiff  did  not  know, 
when  he  paid  the  taxes,  that  the  assessment  was  void.  He  did 
not  know  that  the  dollar  mark  was  wanting,  or,  if  wanting,  that 
his  legal  rights  were  affected  by  it.  He  knew  that  if  his  per- 
sonal property  was  seized  by  the  collector,  that  he  could  have 
no  relief  by  replevin,  as  could  have  been  had  in  the  case  cited, 
where  a  distress  was  threatened.  Our  statute  in  relation  to  re- 
plevin, requires  the  party  applying  for  the  writ,  to  make  affida- 
vit that  the  property  has  not  been  taken  for  any  tax,  assessment 
or  fine  levied  by  virtue  of  any  law  of  this  State.  Scates'  Comp. 
226,  ch.  88.  He  might,  perhaps,  bring  trespass  against  the 
officer,  but  the  costs  and  delay  attending  such  a  proceeding, 
would  be  far  more  onerous  and  expensive  than  a  prompt  pay- 
ment of  the  money.     It  is  a  strong  case  of  moral  duress. 

But  if  this  payment  was  not  coercive,  it  was  made  under  a 
misapprehension  of  fact.  It  was  supposed  and  beheved  that 
this  money  was  due  the  city,  and  under  this  belief  the  money 
was  paid.  The ,  city  claimed  this  money  was  due  from  the 
plaintiff",  and  he  paid  it  under  that  erroneous  belief.  Here, 
then,  the  money  was  paid  under  a  misapprehension  of  facts, 
and  may  be  recovered  back  as  for  money  had  and  received. 
If  A  pays  to  B  the  price  of  a  horse,  which  both  parties  believe 
the  agent  of  A  has  purchased  of  the  agent  of  B,  and  it  turns 
out  that  the  horse  died  before  he  was  delivered,  A  may  recover 
the  money  back  which  he  has  thus  paid.  We  can  see  no  differ- 
ence in  the  principle  of  such  a  case  and  this. 

If,  however,  we  are  wrong  in  this  view  of  the  case,  it  seems 
to  us  there  is  anothei  strong  ground  on  which  the  plaintiff 
should  recover,  and  that  is,  a  total  failure  of  the  consideration 
for  which  the  money  was  paid.  In  projecting  this  improve- 
ment by  the  city,  and  raising  money  by  condemning  property 
supposed  to  be  benefited  by  the  improvement,  the  city  under- 
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took  that  they  would  proceed  according  to  law  in  making  the 
assessments,  and  would  devote  the  monej  raised  to  the  comple- 
tion of  the  undertaking,  in  a  reasonable  time.  It  was  on  this 
undertaking  the  plaintiff,  voluntarily,  we  will  say,  paid  his 
money.  He  trusted  to  the  good  faith,  intelligence  and  integ- 
rity of  the  city  officials,  that  by  no  fault,  misconduct  or  miscar- 
riage of  their  own,  the  work  should  be  unreasonably  delayed ; 
that  the  improvement  should  be  made  in  a  reasonable  time,  and 
fuUy  carried  out.  The  city  has  failed  to  do  it,  and  has  given, 
and  can  give  no  assm-ance  whatever  that  the  improvement  shall 
be  made.  The  plaintiff  may  well  contend,  that  he  has  paid  his 
money  on  a  consideration  which  has  failed  —  that  he  has  acqui- 
esced in  no  delay,  and  that  he  ought  to  have  his  money  restored 
to  him,  and  which  he  demanded  one  year  before  he  commenced 
his  suit.  Wright  v.  Colby,  65  Eng.  Com.  L.  164 ;  Devaux  v. 
Conolly,  ib.  %QQ ;  Wheeler  et  al.  v.  Board,  12  Johns.  363 ; 
Colville  V.  Besly  et  al.,  2  Denio,  130. 

The  books  are  full  of  cases  on  this  point.  The  rule  is  estab- 
lished in  England,  that  a  plaintiff  having  paid  his  money  for 
shares  in  a  concern  which  never  came  into  existence,  or  a 
scheme  which  was  abandoned  before  it  was  carried  into  execu- 
tion, has  paid  it  on  a  consideration  which  has  failed,  and  may 
recover  it  back  as  money  had  and  received  to  his  use,  unless  he 
can  be  shown  to  have  consented  to,  or  acquiesced  in  the  appli- 
cation of  the  money  which  the  du*ectors  may  have  made. 
Nockels  V.  Croshy  et  al.,  3  Barnwall  &  Cresswell,  814 ;  Kemp- 
son  V.  Sanders,  13  Eng.  C.  L.  321 ;  WaUtah  v.  Spotteswoode^ 
15  Meeson  &  "Welsby,  515. 

We  hold  that  the  action  for  money  had  and  received,  to  which 
this  suit  commenced  before  a  justice  of  the  peace  is  kindi'ed, 
may  generally  be  maintained,  where  the  money  of  one  person 
has,  without  any  consideration,  got  into  the  pocket  of  another. 
Bew  V.  Barker,  3  Cowcri,  280. 

In  every  view  in  which  this  case  ought  to  be  regarded,  we 
are  well  satisfied  the  plaintiff  should  reclaim  this  money.  The 
city  has  given  no  consideration  for  it  —  it  was  not  a  voluntary 
gift  to  the  cify  —  was  paid  in  ignorance  of  important  facts  and 
of  the  law  conjointly,  and  in  honor  and  conscience  the  city 
ought  not  to  retain  it.     The  judgment  of  the  court  below  is 
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reversed,  and  judgment  entered  here  for  eighty-two  dollara 

eighty  cents. 

Judgment  reversed. 


Jonathan  Y.  Soammon  et  al, 

V. 

The  City  of  Chicago. 

[OBIG.  BD.,  PAGE  424.] 

1.  Negligence — UaMlity  of  owner  of  building  for  acts  of  contractor.  The 
owner  of  premises  who  contracts  with  reliable,  skillful  and  competent 
builders  to  erect  a  building  thereon,  and  delivers  the  actual  possession  for 
that  purpose,  and  has  no  control  over  the  contractors,  or  their  servants,  is 
not,  during  the  progress  of  the  work,  liable  in  damages  to  a  stranger  for  an 
injury  received  in  passing  the  street,  growing  out  of  the  negligent  acts  of 
the  contractors  or  their  servants.  If  the  sufferer  has  any  recourse,  it  is 
against  the  contractors,  or  the  corporation  in  which  the  property  is  situated. 

2.  Where  an  injury  results  to  a  stranger  from  a  nuisance  in  the  sidewalk 
of  a  public  street,  if  the  nuisance  necessarily  occurs  in  the  ordinary  mode 
of  doing  the  work,  the  owner  of  the  adjoining  premises  employing  the  same 
to  be  done,  is  liable,  but  if  it  is  from  the  negligence  of  the  contractor  or  his 
servants,  the  owner  is  not  liable,  but  the  contractor  is. 

3.  Master  and  servant  —  relation  does  not  exist  between  owner  of  premises 
and  contractors.  Where  the  owner  of  premises  enters  into  a  contract  with  a 
workman  to  erect  a  building  upon  a  public  street,  and  surrenders  possession 
for  that  purpose,  neither  the  contractor  nor  his  employees  are  regarded  in 
law,  as  the  servants  of  the  owner,  as  they  are  not  under  his  control,  but 
are  bound  by  the  terms  of  the  contract  only. 

4.  Same  —  liability  for  act  of  servant.  It  is  a  rule  of  very  general,  if  not 
universal  application,  that  a  master  is  liable  for  the  negligence  of  his 
servants  while  acting  under  his  directions.  The  reason  of  the  rule  is  that 
the  servant,  while  engaged  in  the  business  of  the  master,  is  presumed  to  be 
acting  under  his  directions,  and  this  presumption  of  law  cannot  be  rebutted. 

5.  Torts  —  upon  wJiat  liability  for,  is  based.  All  liability  for  injury  sus- 
tained is  based  upon  the  theory  that  the  party  liable  has  committed  a 
wrong,  or  neglected  some  duty  —  that  direct  or  consequential  injury  has 
resulted  from  the  employment 'of  immediate  force,  or  the  negligent  per- 
formance of  some  legal  duty,  or  in  the  negligent  use  of  persons  or  property. 

Wkit  of  Error  to  the  Cook  county  Court  of  Common  Pleas. 

This  was  an  action  on  the  case,  by  the  city  of  Chicago  against 
Jonathan  T.  Scammon  and  one  Clark,  to  recover  the  amount 
of  damages  recovered  of  the  city  by  one  Ormsby. 
46— 25th  III. 
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It  appears  from  the  record  that  Scammon  and  Clark  were  the 
owners  of  ten-twelfths  of  the  premises  where  the  accident  oc- 
curred, and  had  contracted  with  different  workmen  for  the  erec- 
tion of  a  building,  and  had  given  possession  to  them  to  enable 
them  to  perform  their  contracts ;  that  an  opening  in  the  side- 
walk to  light  the  basement  rooms  and  for  a  stairway,  were  left 
unprotected  by  any  railing,  so  that  Omisby  in  passing  by  after 
night  stepped  into  the  same  and  was  injured ;  that  he  brought 
suit  against  the  city,  which  Scammon  and  Clark  had  notice 
to  defend,  and  recovered  judgment  for  $1,000,  and  that  the  city 
also  paid  costs  in  that  case  amounting  to  $240.  This  suit  was 
brought  to  recover  back  what  the  city  was  compelled  to  pay  in 
the  Ormsby  suit. 

The  court,  at  the  request  of  the  plaintiff,  gave  the  following 
instructions : 

"  1.  The  jury  are  instructed,  that  if  they  find  for  the  plaintiffs 
upon  the  evidence  and  facts,  then  they  must  find  for  the  full 
amount  of  the  judgment  and  costs,  and  interest  on  the  judg- 
ment ;  it  does  not  matter  what  were  the  relative  proportions  or 
interests  of  the  defendants  in  the  property. 

"  2.  If  the  jury  are  satisfied,  from  the  evidence,  that  the  hole 
or  opening  or  excavation,  where  Ormsby  fell  and  was  injured, 
was  one  which  rendered  the  sidewalk  dangerous,  and  detracted 
from  the  safety  of  travelers,  then  such  hole  or  opening  was  a 
nuisance,  and  the  defendants,  if  shown  by  the  evidence,  to  be 
owners  of  the  premises  adjoining,  and  for  the  benefit  of  which' 
the  excavation  was  made,  are  responsible  for  all  damages  re- 
Bultmg  therefrom  to  the  city,  if  they  caused  the  excavation  to 
be  made  for  tlie  benefit  of  their  own  premises  alone,  and  for  no 
other  purpose,  and  if  the  city  was  not  in  fault,  and  did  nothing 
to  produce  the  injury,  and  neglected  nothing  on  its  part. 

"  3.  If  the  opening  or  area  into  which  Ormsby  fell,  was  con- 
tracted for  and  made  for  the  especial  benefit  of  the  property  to 
which  it  belonged,  the  owners  of  that  property,  if  they  procured 
the  work  to  be  done,  were  bound  to  keep  the  area  or  opening 
covered  or  protected  in  such  a  manner  that  it  would  be  as  safe 
as  if  the  area  had  not  been  made,  or  at  least  so  that  the  public 
should  not  suffer  from  the  encroach  ment  upon  the  street. 

"4.  If  tlie  jury  believe,  from  the  evidence,  that  there  was  an 
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ordinance  of  the  city,  requiring  permission  from  the  city  or  its 
officers,  for  the  construction  of  areas,  or  the  building  of  side- 
walks up  to  grade  so  as  to  make  areas,  then  the  defendants 
were  not  excused  or  relieved  from  obtaining  such  permission  or 
authority,  by  the  fact  that  areas  have  been  made  by  other  per- 
sons in  the  city  without  permission. 

"  5.  It  is  admitted  in  this  case  that  due  notice  of  the  pen- 
dency of  Ormsby's  suit  was  given  ;  such  notice  being  given  to 
and  received  by  the  defendants,  made  them,  so  far,  parties  to 
the  Ormsby  suit,  so  that  they  are  bound  conclusively  by  any 
fact  essential  to,  and  established  by,  the  verdict  and  judgment 
in  tlie  Ormsby  case.  The  jury  must  consider  as  settled  in  this 
case,  the  fact  that  such  judgment  was  recovered ;  that  Ormsby 
suffered  injury  to  the  amount  of  one  thousand  dollars  ;  that  he 
was  in  the  exercise  of  due  and  proper  care  when  the  injury  hap- 
pened to  hun,  and  that  the  hole  or  opening  into  which  he  fell, 
was  neghgeutly  suffered  to  remain  unguarded  and  unprotected, 
,  in  consequence  of  which,  Ormsby  fell  in  and  was  injured. 

"  6.  If  the  jury  should  find,  upon  the  facts  and  evidence  in 
the  case,  for  the  plaintiff,  then  the  plaintiff  is  entitled  to  a 
verdict  for  the  amount  of  the  judgment  and  costs  thereof  in  the 
Omisby  case,  and  interest  on  the  judgment  from  its  date,  pro- 
vided they  find,  from  the  evidence,  the  city  has  paid  such  judg- 
ment and  costs." 

The  defendants  then  asked  the  following  instructions : 

"  1.  If  the  jury  believe,  from  the  evidence,  that  defendants 
employed  competent  and  skillful  contractors  to  construct  the 
buildings  upon  the  premises  described  in  the  declaration,  in- 
cluding the  sidewalk  and  area  around  them,  and  that  while  the 
contractors  were  engaged  in  the  work,  and  were  in  the  occu 
pancy  of  said  premises  for  that  purpose  (and  that  defendants 
gave  no  orders  to  said  contractors  or  their  workmen,  as  to  the 
manner  of  doing  said  work),  the  injury  occurred  to  Ormsby 
from  the  negligence  of  said  contractors  or  their  workmen,  they 
will  find  for  the  defendants." 

The  court  modified  the  same  by  adding,  "  This  is  so,  unless 
the  encroachments  made  upon  the  streets  were  not  mcmifesQ/y 
necessary  ;  and  even  if  necessary,  it  should  appear  that  they 
were  reasonable  under  the  circumstances,  and  even  if  reason^ 
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able  and  nece^sarij^  if  the  encroachmeuts  extended  further 
into  the  street;*,  or  continued  longer  than  was  necessary  ard 
reasonable,  or  if  necessary  and  reasonable,  if  negligently  left 
in  an  unsafe  condition,  the  encroachmen|;8  became  a  nuisance, 
and  defendaiits  are  liable  for  nuisances  erected  on  their  own 
premises  by  their  consent. 

"  2,  If  the  jmy  believe,  from  the  evidence,  that  the  sidewalk 
around  defendants'  premises  described  in  the  declaration,  was 
such  an  one  as  was  required  by  the  ordinances  of  the  city  of 
Chicago,  and  that  the  area  around  defendants'  buildings  on  said 
premises  was  such  an  one  as  has  been  usually  constructed  and 
used  in  said  city  since  the  establishment  of  the  present  grades 
of  the  streets  and  sidewalks  in  said  city,  without  objection  by 
the  said  city  of  Chicago,  then  the  defendants  had  a  right  to 
construct  such  sidewalk  and  area,  and  to  employ  the  usual  and 
ordinary  means  for  that  purpose ;  and  if  they  further  believe, 
from  the  evidence,  that  defendants  employed  competent  and 
skillful  contractors  to  do  that  work,  and  if  while  such  contrac- 
tors were  prosecuting  the  work,  without  the  interference  or 
direction  of  defendants,  an  injury  happened  to  Ormsby,  from 
the  negligence  of  said  contractors  or  their  workmen,  they  will 
iind  for  the  defendants." 

The  court  modified  the  same  by  adding,  "  This  is  so,  subject 
to  the  qualification  made  to  the  first  instruction  asked  by  de- 
fendants and  given  by  the  court. 

"  3.  The  record  and  proceedings  in  the  case  of  Ormsby  against 
the  city  of  Chicago,  are  no  evidence  of  negligence  on  the  part  of 
the  defendants  in  this  action." 

The  court  modified  the  same  by  adding,  "  That  record  estab- 
lished negligence,  but  does  not  establish  that  defendants  were 
guilty  of  negligence." 

"  4.  If  the  jury  believe,  from  the  evidence,  that  the  injury 
to  Ormsby  occurred  from  equal  negligence  on  the  part  of  plain- 
tiff and  defendants  in  this  action,  the  plaintift'  cannot  recover, 
and  they  will  find  for  the  defendants. 

"  5.  If  the  jury  believe,  from  the  evidence,  that  the  defend-i 
ants  employed  competent  and  skillful  contractors  to  do  a  lawful 
and  proper  work,  and  that  defendants  did  not  control  or  inter- 
fore  with  said  contractors  in  the  performance  of  said  work,  then 
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defendants  are  not  liable  for  the  injury  happening  to  Ormsby 
from  the  negligence  of  said  contractors  or  their  workmen." 

The  court  modified  the  same  by  adding,  "  This  is  so,  subject 
to  the  qualification  written  by  the  court  at  the  end  of  the  first 
of  defendants'  instructions." 

"  G.  If  th(i  jury  believe,  from  the  evidence,  that  defendants 
employed  competent  and  skillful  contractors  to  construct  the 
buildings  on  defendants'  premises,  and  the  sidewalks  and  area 
around  the  same,  and  that  this  was  a  lawful  work,  then  defend- 
ants and  said  contractors  had  a  right  to  use  all  lawful  and 
proper  means  to  accomplish  it.  And  defendants  are  not  liable 
for  injuries  happening  to  third  persons,  from  the  negligence  of 
said  contractors  or  their  workmen,  while  engaged  in  the  prose- 
cution of  said  work,  without  the  control  or  interference  of  the 
defendants." 

The  court  modified  the  same  by  adding,  "  This  is  so,  subject 
to  the  qualification  made  to  the  first  instruction  as  asked  by 
defendants." 

"  7.  Defendants  are  not  liable  to  third  persons  for  injm'ies 
happening  to  them,  from  the  negligence  of  contractors  whom 
they  have  employed  to  do  a  lawful  work  upon  or  around  de- 
fendants' premises,  without  the  control  or  interference  of  defend- 
ants as  to  the  manner  of  doing  the  work." 

The  court  modified  the  same  by  adding,  "  This  is  so,  subject 
to  the  qualification  given  by  the  court,  to  the  first  instruction 
asked  by  defendants  and  given  by  the  court." 

Which  the  court  gave  as  modified.  The  defendants  also  asked 
the  following  instructions,  numbered  8  and  9,  which  the  court 
refused  to  give : 

"  8.  The  judgment  recovered  by  Ormsby  against  the  city,  is 
evidence  that  the  city  was  guilty  of  negligence  in  the  matter 
in  controversy ;  and  the  city  cannot  maintain  this  action, 
brought  against  these  defendants  for  indemnity,  under  the 
circumstances  proved  in  this  case. 

"  9.  If  the  jury  believe,  from  the  evidence,  that  what  the  de- 
fendants authorized  to  be  done,  upon  and  around  the  premises 
in  question,  was  lawful,  and  that  the  work  was  let  out  to  con- 
tractors who  exercised  an  independent  employment  under  their 
contracts,  but  that  by  the  careless  or  negligent  manner  in  which 
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the  work  was  performed  by  said  contractors,  or  their  workmen, 
a  nuisance  was  created,  the  defendants  are  not  responsible  for 
said  nuisance,  unless  the  evidence  shows  that  the  defendants 
interfered  with  or  gave  directions  respecting  the  manner  of 
doing  the  work,  or  that  thej  had  notice  of  the  existence  of  said 
nuisance,  and  neglected  to  remove  or  abate  it." 

The  court  then,  of  its  own  motion,  gave  the  following  in- 
structions : 

"  1.  It  may  not  be  absolutely  illegal  to  make  an  excavation 
in  the  st/reet  in  front  of  one's  own  premises ;  but  when  one  does 
make  such  an  excavation  for  the  exclusive  henefit  of  hi^  jprem- 
ises^  whether  he  does  it  directly  by  his  own  servant,  and  so 
makes  himself  liable  for  the  act  of  his  servant  on  the  principle 
of  respondeat  superior,  or  whether  he  procures  such  excavation 
to  be  made  by  a  contract  with  a  third  person,  over  whom  he 
reserves  no  control,  he  is  still  liable  as  and  for  a  tort,  in  case  he 
causes  a  nuisance,  or  permits  a  nuisance,  to  continue  adjoining 
his  premises. 

"  The  court  instructs  the  jury  in  this  case,  that  if  they  believe 
the  work  was  done  under  written  contracts,  offered  in  evidence, 
that  the  defendants  are  not  hable  for  any  act  of  negKgence  of 
the  contractors,  except  so  far  as  the  said  defendants  authorized 
an  encroachment  upon  the  street. 

"  And  that  if  the  defendants  authorized  the  contractors  to 
make  any  encroachment  upon  the  street,  without  proper  author- 
ity, then  they  are  liable  to  the  city  for  all  the  damages  which 
the  city  has  sustained  by  reason  thereof,  if  the  city  has  been 
guilty  of  no  default  or  neglect,  unless  the  encroachments  so 
made  were  nnanifestly  necessary  and  were  reasonable  in  them- 
selves. 

"  2.  Necessity  may  justify  encroachments  which  would  other- 
wise be  nuisances.  But  the  mere  convenie?ice  of  the  owner  of 
a  lot  abutting  on  a  street  does  not  entitle  him,  as  a  matter  of 
rights  to  appropriate  a  part  of  the  street  without  specific  author- 
ity. He  must  at  least  show  that  the  encroachments  which  he 
contracts  for  are  reasonable  and  necessary.  And  even  if  reason- 
able and  necessary,  if  they,  the  encroachments,  extended  further 
into  the  street  or  continued  longer  than  was  necessary  and  reaS" 
onable,  or  if  negligently  left  in  an  unsafe  condition,  they  be- 
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come  nuisances.  And  the  owner  may  be  held  liable  for  per- 
mitting nuisances  to  exist  or  remain  on  his  premises. 

"  The  jury  ought  to  find  then,  whether  the  excavation  or  area 
contracted  for  and  made  in  the  street,  was  necessary  and  proper 
in  the  erection  and  construction  of  the  buildings  or  making  the 
improvement  undertaken  on  the  lot  of  defendant. 

"And  if  not,  then  the  defendants  are  responsible  for  the 
nuisance  authorized  or  permitted  by  them. 

"  And  if  the  jury  find  that  the  encroachments  were  necessa/ry 
and  reasonable,  then  they  will  inquire  whether  due  care  was 
taken  by  defendants,  or  their  contractors  or  other  person,  to 
guard  the  place  in  which  the  encroachment  had  been  made,  by 
a  fence  or  other  protection,  so  that  persons  might  pass  in  secu- 
rity along  that  way,  or  avoid  the  obstructions  or  excavations 
placed  there  by  the  defendants  or  their  contractors. 

"  3.  If  the  jury  are  satisfied,  from  all  the  evidence,  that  the 
defendants  employed  others  to  make  encroachments  upon  the 
public  streets  of  the  city,  for  their  own  convenience  and  not 
from  necessity,  then  they  are  liable  to  the  city  for  all  damages 
suffered  by  defendants'  acts  in  that  behalf,  whether  the  work 
was  performed  by  the  defendants'  own  servants,  or  through  the 
medium  of  contractors. 

"  In  like  manner  they  would  be  Kable,  if  they  had  made  such 
unnecessary  or  unreasonable  encroachments,  and  failed  to  take 
due  care  to  guard  the  exposed  place  or  encroachment  made  by 
them." 

The  defendants,  at  the  time,  excepted  to  the  instruction  given 
for  the  plaintiff,  the  modification  of  defendants'  instructions, 
the  refusal  of  the  court  to  give  defendants'  eighth  and  ninth 
instructions,  and  to  the  instructions  given  by  the  court  of  its 
own  motion. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$1,189.33,  The  defendants  moved  for  a  new  trial,  which  the 
court  refused,  and  rendered  judgment  on  the  verdict. 

Messrs.  Scammon,  McCagg  &  Fullek,  for  the  plaintiffs  in  error, 

Mr.  J,  Lyle  King,  for  the  defendant  in  error. 

Mr.  Justice  Walkek  delivered  the  opinion  of  the  Coui't : 
It  is  urged  that  the  contractors  and  not  the  owners  of  t])e 
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property,  are  liable  for  the  damages  sustained  by  Ormsby.  And 
that  inasmuch  as  it  was  not  a  necessary  incident  to  the  improve- 
ment, but  was  produced  by  the  mode  in  which  the  work  was 
performed,  the  appellants  discharged  their  whole  duty  when 
they  employed  competent,  sldllful  and  prudent  contractors,  and 
can  by  no  means  be  held  liable  for  any  neglect  or  default  of 
theirs,  whilst  engaged  upon  the  building  or  sidewalk.  It  seems 
to  be  conceded  that  the  city  was  primarily  liable,  as  the  law  has 
imposed  the  duty  upon  that  body  to  keep  the  streets  and  side- 
walks in  a  condition  for  safe  and  convenient  transit  of  all  per- 
sons. It  is  likewise  conceded  that  the  contractors  who  were 
engased  in  the  construction  of  the  work  are  liable  for  a  want  of 
due  care  in  its  completion.  But  the  question  is  presented, 
whether  the  owners  of  the  freehold,  by  whom  the  contractors 
for  the  performance  of  the  work  were  employed,  are  liable  to 
the  city. 

It  is  a  rule  of  very  general,  if  not  of  universal  application, 
that  the  master  is  liable  for  the  negligence  of  his  servant,  whilst 
actino;  under  the  direction  of  the  master.  Then  does  this  case 
come  within  the  rule  ?  Were  these  contractors  the  servants  of 
the  owners  ?  That  they  are  not,  seems  to  us  apparent.  They 
were  not  bound  to  perform  the  labor  under  the  direction  of  the 
owners,  or  their  agents,  but  under  their  contract.  It  was  not 
to  them  that  the  contractors  looked  for  directions,  but  to  the 
agreement.  They  were  bound  to  furnish  the  materials  and 
labor,  and  complete  the  building  within  a  given  time,  and  the 
owners  had  no  right  to  control  the  selection  of  the  materials  or 
direct  when  the  work  should  be  performed,  but  only  to  look  to 
their  contract  for  its  performance  in  pursuance  to  its  terms,  con- 
ditions and  specifications.  And  the  contractors,  for  the  time 
being,  were  let  into  the  actual  possession  and  control  of  the 
property,  and  the  OMOiers  excluded  from  its  occupancy. 

It  is  perfectly  apparent  that  the  mere  fact  that  a  person  is  the 
owner  of  the  fee  or  the  reversion  of  the  premises,  cannot  create 
such  a  liability.  If  so,  the  negligence  of  a  tenant  for  a  term  ol 
years,  a  tenant  in  dower,  by  the  curtesy,  or  any  other  tenancy, 
would  create  this  liability.  So  of  a  disseizor  or  other  wrong- 
doer in  possession.  To  hold  the  remainderman  or  reversioner 
liable  for  such  ^v'roIlgs,  would  be  to  enable  a  tenant  or  other  per- 
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son  in  possession,  to  commit  such  acts  as  might  be  ruinous  to 
the  owner.  It  will  hardly  be  contended,  that  if  the  appellants 
had  let  these  premises  to  the  contractors  for  a  term  of  years, 
with  the  agreement  that  the  rent  should  be  paid  by  the  erection 
of  their  building,  according  to  the  terms  and  specifications  con- 
tained in  the  agreement,  and  this  accident  had  occurred,  that 
the  appellants  would  have  been  liable  to  any  person.  They 
could  by  no  rule  of  law,  of  which  we  have  any  knowledge, 
he  liable  in  such  a  case. 

The  reason  why  the  master  is  rendered  liable  for  the  negli- 
gent acts  of  his  servant,  resulting  in  injury  to  others,  is  because 
the  servant,  while  he  is  engaged  in  the  business  of  the  mastei', 
is  supposed  to  be  acting  under  and  in  conformity  to  his  direc- 
tions, and  to  hold  him  to  the  employment  of  skillful  and  prudent 
servants.  The  presumption  is  one  of  law,  and  hence  cannot  be 
rebutted.  But  in  this  case  the  reason  fails,  and  the  presump- 
tion must  also  fail.  These  contractors,  as  we  have  seen,  were 
not  working  under  the  directions  or  control  of  appellants,  but 
under  their  contract,  and  were  in  no  sense  their  servants.  And 
the  appellants  had  on  their  part  neglected  no  duty,  as  they  had 
employed  skillful  and  competent  contractors,  accustomed  to  such 
business,  and  fully  acquainted  with  the  dangers  incident  to  its 
performance.  Then  upon  what  principle,  or  by  force  of  what 
rule,  is  it  that  liability  is  incurred  ?  "We  are  unable  to  perceive 
any  which  creates  it. 

All  liability  for  injury  sustained  is  based  upon  the  theory, 
that  the  party  liable  has  committed  a  wrong,  or  neglected  some 
duty.  That  direct  or  consequential  injury  has  resulted  from 
the  employment  of  immediate  force,  or  the  negligent  perform- 
ance of  some  legal  duty,  or  in  the  negligent  use  of  persons  or 
property,  whereby  an  injury  has  resulted  to  another.  It  seems 
to  us  that  the  doctrine  would  be  productive  of  great  wrong,  to 
hold  that  when  owners  of  real  estate,  who  contract  with  reliable, 
competent  and  skillful  builders,  and  deliver  the  premises  into 
the  actual  exclusive  possession  of  the  contractors  for  a  definite 
period,  and  when  neither  the  contractors  nor  their  servants  are 
under  the  control  of  the  owners,  that  they  must  be  liable  for 
all  of  the  negligent  acts  of  the  contractors  and '  their  servants 
And  whilst  it  may  be  true  that  some  tribunals  may  have  heir! 
47 — 25th  III. 
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such  to  be  the  rule,  other  courts  of  equal  authority  have  an- 
nounced the  opposite  as  the  correct  doctrine.  That  the  adjudged 
cases  are  irreconcilably  conflicting,  seems  to  be  true.  This  being 
the  case,  we  feel  ourselves  at  liberty  to  adopt  the  rule  wliich 
seems  to  be  most  consonant  with  reason  and  justice.  And  we 
are  the  more  ready  to  do  so,  when  public  policy  interposes  no 
obstacle. 
-  It  is  supposed  that  the  cases  of  Lesher  v.  Wdbasli  Nav.  Co., 
14  111.  85,  Rinde  v.  Wabash  Nav.  Co.,  15  111.  72,  and  the 
Chicago,  St.  Paul  and  Fond  du  Lac  R.  R.  Co.  v.  McCarthy y 
20  ni.  385,  are  decisive  of  this  question.  In  each  of  these 
cases,  it  was  held,  that  the  appropriation  of  timber  from  adjoin- 
ing land,  to  the  construction  of  the  road,  was  by  virtue  and  in 
pursuance  of  the  authority  granted  by  the  company,  and  that 
when  exercising  that  statutory  authority,  whether  by  themselves 
or  their  contractors,  the  company  must  be  held  responsible.  It 
was  regarded  an  important  fact  that  the  work  was  being  per- 
formed under  the  direction  of  their  engineer.  In  those  cases, 
the  law  authorized  the  company  to  appropriate  the  timber  to 
their  use,  and  it  was  held  that  they  had  delegated  the  authority 
to  the  contractors.  Wliilst  in  this  case  the  law  had  conferred 
upon  appellants  no  power,  to  perform  the  act  wliich  resulted 
in  the  injury  to  Ormsby,  nor  did  they  authorize  or  direct  the 
contractors  to  perform  the  act.  The  contractors  had  bound 
themselves  to  perform  it,  and  it  devolved  upon  them  to  obtain 
the  requisite  permission  and  authority.  The  neghgence  was 
wholly  theirs,  unnecessary  to  the  accomplishment  of  the  work, 
and  in  no  way  connected  with  its  proper  performance. 

Had  the  necessary  precautions  been  used,  to  have  had  a  suit- 
able plate  to  close  the  opening,  when  the  grating  was  laid,  or 
failing  in  that,  had  it  been  properly  covered,  the  injury  need 
not  have  been  sustained.  The  contractors  did  not  pretend  to 
derive  any  power  from  appellants,  to  place  materials  in  the 
street,  but  on  the  contrary,  applied  to  and  obtained  pennission 
from  the  city.  We  are,  for  these  reasons,  of  the  opinion,  that 
the  true  rule  in  cases  of  this  character  is,  if  the  nuisance  nec- 
essarily occurs,  in  the  ordinary  mode  of  doing  the  work,  the 
occupant  or  owner  is  liable,  but  if  it  is  from  the  negligence  of 
the  contractor,  or  his  servants,  that  he  should  alone  be  responsi- 
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ble.  That  tliis  omission  to  cover  the  opening  in  the  area  did 
not  necessarily  occm-  as  an  incident  to  the  prosecution  of  the 
work,  but  from  the  negligence  of  the  contractors  or  their  work- 
men, we  think  is  manifest,  and  lience  the  appellants  are  not 
liable  for  the  damage  sustained  by  Ormsby. 

The  jadgment  of  the  court  below  is  reversed,  and  the  cause 

remanded. 

Jxidgment  reversed. 


Horace  Norton  et  al. 

V. 

Jeremy  Hixon,  Jr. 

[ORIG.  ED.,  PAGE  439.] 

1.  Chancery  jttrisdiction  —  breach  of  official  trust.  Where  trusts  have 
been  violated,  although  they  are  of  an  official  character,  equity  will  take 
jurisdiction,  notwithstanding  there  is  a  complete  remedy  at  law  upon  the 
officer's  bond.  So  there  are  many  cases  where  executors  and  administrators 
have  been  held  answerable  in  equity,  at  the  suit  of  creditors  and  legatees, 
for  misapplication  of  assets,  although  the  complainant  had  a  perfect  remedy 
on  the  bond  of  the  defendant. 

2.  Same  —  to  enforce  attachment  Hen  against  proceeds  of  sale.  If  a  sheriff 
suffers  a  vessel,  upon  which  he  has  levied  an  attachment,  to  pass  into  the 
hands  of  strangers,  who  have  knowledge  of  the  attachment  lien,  so  that  the 
same  is  not  forthcoming  to  satisfy  the  judgment,  in  equity,  the  lien  of  the 
attaching  creditor  will  be  allowed  to  follow  the  vessel  into  the  hands  of 
the  strangers,  and  if  they  have  sold  the  same,  a  personal  decree  will  be 
rendered  against  them  for  so  much  of  the  money  in  their  hands  as  will  be 
necessary  to  discharge  the  lien  and  costs.  Bkebse,  J.,  holding  further  that 
equity  will  reach  the  earnings  of  the  vessel. 

3.  Chancery  —  bill — form  of  prayer.  Where  no  specific  relief  is  prayed 
for,  but  the  prayer  is  for  general  relief  only,  the  bill  is  demurrable  for  want 
of  form. 

4.  Parties  in  chancery  —  where  those  having  no  interest  may  be  mada 
defendants.  All  persons  implicated  in  a  breach  of  trust,  fraud,  or  other 
illegal  act,  may  be  made  parties  to  a  bill,  though  they  have  no  interest  in 
the  subject  matter.    Breese,  J. 

5.  Default —  setting  aside,  in  chancery,  discretionary.  Where  a  defend- 
ant fails  to  file  a  further  answer  within  the  time  allowed,  after  exceptions 
are  sustained  to  his  original  answer,  and  his  default  is  taken,  it  is  a  mattei 
of  discretion  with  the  court  to  set  aside  the  default.  The  motion  to  set  it 
aside  should  be  founded  on  affidavit,  and  be  accompanied  by  a  full  and  per 
feet  answer.    Breese,  J. 
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Appeal  from  the  Cook  county  Court  of  Common  Pleas. 

This  was  a  biU  in  chancery,  by  Jeremy  Hixon,  Jr.,  against 
Horace  Norton,  Joel  C.  Walter,  Edward  R.  Rogers,  William 
L.  Chm*ch,  and  the  Lexington  Fire,  Life  and  Mariae  Insm-ance 
Company. 

It  appears  that  on  October  14,  1851,  the  complainant  sued 
a  writ  of  attachment,  from  the  Cook  county  Court  of  Common 
Pleas,  against  the  Lexington  JFire,  Life  and  Marine  Insurance 
Company,  under  which  Church,  then  sheriff  of  Cook  county, 
attached  the  vessel  Buena  Vista.  The  sheriff  afterwards,  with- 
out taking  any  forthcoming  bond,  delivered  the  vessel  to  the 
defendants,  Walter,  Norton  and  Rogers,  who  ran  her  upon  the 
lakes  for  several  years,  and  then  sold  her  for  $5,500.  On  Octo- 
ber IT,  1853,  the  complainant  recovered  judgment  for  $3,429 
in  his  attachment  suit,  and  on  December  16, 1856,  an  execution 
was  issued  on  the  judgment,  and  placed  in  the  hands  of  John 
L.  Wilson,  the  then  sheriff  of  the  county,  who  called  upon 
Church,  his  predecessor,  for  the  property,  and  was  informed  by 
him  that  it  was  not  in  his  possession,  and  Wilson  being  unable 
to  find  the  vessel,  or  any  property,  retm*ned  the  execution 
unsatisfied. 

Thereupon  the  complainant  filed  this  bUl  to  reach  the  earn- 
ings of  the  vessel,  in  the  hands  of  Walter,  Norton  and  Rogers, 
and  for  general  relief.  The  opinions  of  the  court  give  a  sub- 
stantial statement  of  the  other  leading  facts  in  the  case.  The 
court  below,  having  sustained  exceptions  to  defendants'  answers, 
ruled  them  to  file  fiirtlier  answers  by  a  day  named,  and  on  their 
neglect  to  do  so,  tlie  bill  was  taken  for  confessed,  and  the  court, 
on  the  hearing,  rendered  a  personal  decree  against  Norton,  Wal- 
ter and  Rogers,  for  $4,400.27,  in  favor  of  the  complainant. 

The  defendants  afterwards  moved  to  set  aside  this  decree 
and  their  default,  which  the  court  refused,  and  thereupon  they 
prayed  and  perfected  this  appeal. 

Messrs.  Williams,  Woodbridge  &  Grant,  for  the  appellants. 

Mr.  H.  B.  HuRD,  and  Mr.  G.  Goodrich,  for  the  appellee. 

Mr.  Chief  Justice  Caton  delivered  the  opinion  of  the  Court :      ^ 
But  few  cases  before  this  court  have  been  the  subject  of  more      \ 
frequent  or  more  protracted  conference  than  this,  and  certainly 
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none  where  the  amount  involved  in  the  controversy  has  not 
been  greater.  It  is  not  necessary  to  decide  the  question,  which 
has  been  so  much  discussed  and  so  much  considered,  whether 
the  earnings  of  the  vessel,  after  she  was  attached  and  while  she 
Bhodd  have  been  in  the  custody  of  the  sheriff,  are  liable  to  be 
applied  to  the  payment  of  the  judgment  obtained  upon  the  debt 
for  which  she  was  attached,  for  the  case  shows  beyond  all  con- 
troversy, that  the  vessel  sold  for  more  than  sufficient  to  pay  the 
judgment  which  the  complainant  obtained  in  the  attachment 
suit. 

Admitting  the  jurisdiction  of  the  court  of  equity  to  grant  re- 
lief by  ordering  Norton  &  Co.,  who  sold  the  vessel  and  received 
the  pay  therefor,  to  apply  that  money  to  the  payment  of  this 
judgment,  it  is  objected  that  the  statements  of  the  bill  are  insuf- 
ficient to  warrant  that  relief.  The  frame  of  the  bill  would  no 
doubt  indicate  that  the  complainant  was  not  advised  whether 
the  vessel  had  been  sold  or  not,  or  at  any  rate  that  he  was  not 
aware  that  she  had  been  sold  for  enough  to  pay  his  judgment, 
and  it  seems  to  have  been  the  object  of  the  bill  to  reach  the 
earnings  of  the  vessel,  rather  than  the  proceeds  of  the  sale. 
After  much  consideration,  we  are  not  prepared  to  hold  that  the 
bill  is  not  sufficient  to  reach  the  proceeds  of  the  sale  of  the  ves- 
sel in  the  hands  of  the  defendants,  as  well  as  her  earnings,  but 
on  the  contrary,  we  think  it  is  sufficient  for  that  purpose.  This 
is  not  a  case  where  a  precise  statement  of  all  the  particular  facts, 
a  knowledge  of  which  may  be  confined  to  the  defendants  alone, 
is  required  to  be  stated  in  the  bill. 

The  most  important,  if  not  the  most  difficult  question  in  the 
case,  is  that  of  jurisdiction.  That  the  complainant  had  a  com- 
plete remedy  at  law,  by  an  action  on  the  sheriff's  bond,  there 
can  be  no  doubt,  and  ordinarily  this  is  sufficient  to  induce  a 
court  of  chancery  to  decline  to  take  jurisdiction  of  the  matter. 
Yet  there  are  many  cases  where  this  is  not  so.  Where  trusts 
have  been  violated,  although  they  be  trusts  of  an  official  char- 
acter, equity  takes  jurisdiction.  There  are  many  cases  where 
executors  and  administrators  have  been  held  answerable  in 
equity,  at  the  suit  of  creditors  and  legatees,  for  misapplication 
of  assets,  although  the  complainant  had  a  perfect  remedy  at 
law,  on  the  official  bond  of  the  defendant.     The  same  jurisdic* 
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tion  seems  always  to  have  been  exercised  over  assignees  in 
bankruptcy,  where  the  law  also  afforded  the  same  remedy.  In 
such  cases  as  these,  no  doubt  seems  to  have  been  entertained  of 
the  jurisdiction  of  the  court,  to  afford  the  appropriate  remedy. 
Here  is  as  much  a  violation  of  a  trust  as  in  those  cases.  The 
sheriff,  in  violation  of  the  confidence  and  trust  reposed  in  him, 
and  of  his  duty  to  the  complainant,  delivered  the  vessel  to 
Norton  &  Co.,  who  used  her  for  a  long  time  at  great  profit,  and 
then  sold  her.  Now  whatever  may  be  said  of  the  right  of  the 
attaching  creditors  to  have  these  earnings  applied  to  the  satis- 
faction of  the  debt  for  which  she  was  attached,  there  can  be  no 
doubt  that  the  complainant  had,  by  virtue  of  his  attachment,  a 
specific  lien  on  the  vessel  itself.  And  when  she  is  sold  in  disre- 
gard of  this  right,  and  the  money  passed  into  the  hands  of 
strangers,  with  full  knowledge  of  the  complainant's  attachment, 
as  was  the  case  here,  in  equity^  at  least,  this  lien  must  be 
allowed  to  follow  and  attach  itseK  to  the  money.  Since  there 
was  sufficient  of  the  purchase  money  of  the  vessel  in  the  de- 
fendants' hands,  to  answer  the  amount  decreed  to  the  complain- 
ant, it  is  unnecessary  to  inquu-e,  whether  the  court  below 
designed  it  should  be  paid  out  of  the  earnings  of  the  vessel  or 
the  money  for  which  she  was  sold.  It  is  sufficient  that  there 
was  money  in  the  defendants'  hands,  sufficient  to  satisfy  the 
complainant's  demand,  which  is  undoubtedly  liable,  in  equity 
at  least,  to  be  applied  in  such  satisfaction.  Hence,  it  is  unneces-. 
sary  to  inquire,  who  is  entitled  to  the  earnings  of  the  vessel. 
The  decree  must  be  affirmed. 

Mr.  Justice  AValker:  I  concur  with  the  chief  justice  in  the 
conclusion  at  which  he  has  arrived  in  the  foregoing  opinion. 
But  at  present,  I  am  unprepared  to  hold  that  the  earnings  of 
the  vessel  may  be  reached  by  a  bill  in  equity.  It,  however, 
being  unnecessary,  in  the  view  I  take  of  the  case,  to  determine 
that  question,  I  shall  decline  its  discussion  at  this  time. 

Separate  opinion  by  Mr.  Justice  Breese  : 

I  go  further  than  the  majority  of  the  court  in  my  view  of 
this  case.  The  facts  are,  that  the  appellee,  being  a  creditor  ot 
the  Lexington  Fire,  Life  and  Marine  Insurance  Company,  sued 
out  an  attachment,  whieli  was  levied  by  the  sheriff,  Church,  on 
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a  vessel  called  "  Buena  Yista^''  as  the  property  of  the  company. 
That  the  sheriff  put  her  in  the  possession  of  Norton,  Bogers  and 
Hixon,  to  be  used,  either  for  his  and  their  private  benefit,  or 
for  their  benefit  alone ;  that  Norton  &  Co.,  during  all  the  sea- 
sons since  the  vessel  came  into  their  possession,  used  her  for  the 
carriage  of  merchandise,  lumber,  and  other  cargo  or  freight,  for 
hire,  and  that  in  such  business  she  was  worth,  had  earned,  or 
ouglit  to  have  earned,  over  and  above  expenses  of  navigating 
her,  two  thousand  five  hundred  dollars  in  each  of  the  years 
thej  had  such  possession,  that  is,  during  the  seasons  of  1852-4 
and  5,  and  1856,  and  up  to  the  time  of  filing  the  bill,  and  were 
still  using  her.  That  in  those  years  she  had  earned,  or  should 
have  earned,  thirteen  thousand  dollars,  which  ought  to  be  ap- 
plied to  the  payment  of  complainant's  (appellee's)  judgment. 
That  complainant  has  no  means  of  ascertaining  the  facts,  with- 
out a  discovery  from  Church,  Norton  &  Co.,  and  each  of  them ; 
that  they  neglect  and  refuse  to  account  for  the  earnings,  or  to 
bring  them  into  court,  or  to  produce  the  vessel  to  answer  the 
judgment;  appellee  claiming  that  the  earnings  and  property 
are  subject  to  the  payment  of  the  judgment  and  costs.  That 
Norton  &  Co.  claim  to  have  sold  the  vessel,  but  to  whom,  or 
iox  how  much,  he  is  ignorant.  These  are  the  principal  allega- 
tions in  the  charging  part  of  the  bill,  and  they  are  followed  by 
the  prayer,  that  the  defendants  may,  each  of  them,  answer 
under  oath,  whether  the  Buena  Yisfa,  her  anchors,  chains,  rig- 
ging and  sails,  were  not  attached  by  said  Church,  as  sheriff, 
upon  the  writ  of  attachment  in  favor  of  complainant,  and  taken 
into  his  possession  ;  and  whether  he  did  not  let  or  put  the  same, 
and  when,  into  the  hands  or  possession  of  said  Norton  &  Co., 
and  whether  she  has  not  been  run  by  them,  or  by  their  assent 
or  direction ;  and  whether  they  have  sold  her,  and  to  whom, 
and  on  what  terms  and  conditions,  and  for  how  much,  and  in 
what  trade  and  for  what  freight  she  has  been  run,  and  what 
amount  of  freight  she  has  earned  since-  said  letting.  And  with 
the  prayer  for  relief,  "  and  that  your  orators  may  have  such 
other  and  further,  or  different  relief  in  the  premises,  as  to 
equity  and  good  conscience  may  seem  meet." 

It  will  be  observed,  no  relief  of  any  kind  is  prayed  by  the 
Mil  to  which  the  prayer  "for  other  and  further  or  different 
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relief  "  could  apply,  and  it  was  therefore  demurrable  for  want 
of  form,  had  the  point  been  made.  There  is  no  specific  prayer 
that  the  proceeds  of  this  vessel  be  applied  to  the  payment  of 
this  judgment,  yet  that  is  manifestly  the  scope  and  pui-pose  of 
the  bill,  and  we  can  carry  out  that  pui-pose  if  the  prayer  of  the 
bill  does  not  forbid ;  that  it  does  not,  is  evident.  The  court 
could  decree  according  to  the  case  made  by  the  bill  and  proofs, 
they  corresponding. 

I  do  not  understand  these  allegations  in  the  bill  as  the  appel- 
lants seem  to  understand  them.  The  appellee  does  not  claim 
the  legal  title  to  the  vessel  attached,  but  rather,  as  the  general 
ownership  was  in  the  defendant  in  attachment,  he  had  an  equi- 
table interest,  by  means  of  his  levy,  to  the  extent  of  his  judg- 
ment, and  the  sheriff  had  a  special  property  in  the  vessel,  sub- 
ject to  the  rights  of  all  contending  parties,  and  if  the  vessel 
was  not  produced  to  satisfy  his  judgment,  but  was  let  out  or 
hired  to  others  by  the  sheriff,  the  appellee  was  entitled  to  an 
account  for  her  net  earnings,  and  to  have  his  judgment  paid  out 
of  them,  or  if  sold,  out  of  the  proceeds  of  the  sale.  This  seems 
to  me  to  present  a  plain  case  for  the  interposition  of  a  com't  of 
equity,  one  of  whose  familiar  subjects  of  jurisdiction  and  cog- 
nizance is  the  execution  of  trusts,  and  although  a  court  of  law 
might,  in  a  circuitous  and  expensive  mode,  effect  a  remedy  by 
garnishment,  or  by  action  on  the  sheriffs  bond,  yet  it  would  not 
be  BO  searching  and  effectual  as  chancery  could  apply.  It  can- 
not be  denied  that  the  appellee  acquired  a  lien  on  the  vessel  by 
his  writ  of  attachment ;  that  when  the  sheriff"  took  it  into  his 
possession,  he  became  a  trustee,  as  well  for  the  appellee  as  for 
others  who  might  have  an  interest  in  her.  The  sheriff  was 
bound  to  account  for  the  property,  and  if  he  put  it  out  of  his 
power  to  produce  it  to  be  sold  under  the  execution,  and,  in  vio- 
lation of  the  laws  and  his  duty,  placed  it  in  the  hands  of  other 
parties,  who  have  made  earnings  by  the  use  of  her,  and  had 
linally  sold  her,  and  cannot  now  produce  ber  to  satisfy  the  exe- 
cution. I  think  a  case  has  arisen  to  call  into  exercise  the  powers 
of  a  court  of  chancery,  which,  by  a  searcliing  examination  of  the 
conscierLces  of  the  parties  implicated  in  tlic  transaction,  can 
effect  a  full  discovery  of  all  the  facts  necessary  to  be  known. 
The  appellants  admit  that  they  arc  the  i'eeeij)tors  of  the  sheriff 
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—  liis  servants  —  responsible  to  him  only,  and  between  whom 
and  the  appellee  there  is  no  privity,  either  of  contract  or  estate. 
The  sheriff  being  the  trustee  for  all  concerned  in  the  goods 
attached,  if  they  passed  into  the  hands  of  his  servants  for  safe 
keeping  or  otherwise,  shall  it  be  said  a  court  of  chancery  has 
no  power  to  compel  them  to  account  to  the  parties  interested  ? 
It  requires  neither  privity  of  contract  nor  of  estate  for  such  pur- 
pose. The  power  of  the  court  attaches  on  the  trust  property, 
and  it,  or  its  avails,  can  be  pursued  into  the  hands  of  any  and 
aU  persons  who  may  have  possessed  themselves  of  it.  When 
the  vessel  was  hired  or  let  to  Norton  &  Co.  it  was'  property  in 
trust,  and  any  party  interested  in  it  ought  to  be  allowed  to  com- 
pel a  discovery  as  to  the  disposition  of  it.  The  cases  cited  by 
the  appellants'  counsel,  and  their  argument  to  the  effect  that 
there  is  no  privity  of  contract  between  them  and  the  appellee, 
shows  that  a  suit  at  law  could  not  be  maintained  against  them 
by  the  appellee.  The  act  of  the  sheriff  in  thus  disposing  of  this 
vessel  was  a  wrong  act,  and  these  appellants,  participating  in  it, 
are  in  the  condition  of  all  other  persons  who  enter  into  an  un- 
lawful transaction  with  one  who  is  intrusted  by  law  with  a  fund 
for  the  benefit  of  others.  All  such  parties  may  properly  be 
joined  as  defendants  in  a  bill  in  chancery  to  discover  the  pro- 
ceeds of  the  trust,  and  to  compel  an  account.  All  persons  im- 
plicated in  a  breach  of  tnist,  fraud,  or  other  illegal  act,  may  be 
made  parties,  although  they  may  have  no  interest  in  the  subject. 
I  do  not  regard  this  as  a  creditor's  bill,  either  in  f  onn  or  sub- 
stance, and  therefore  the  objection  that  no  mutuahty  of  dealing 
is  shown,  can  have  no  infl.uence.  It  is  a  bill  to  get  at  the  pro- 
ceeds of  property  on  which  the  appellee  had  an  equitable  lien, 
while  in  the  hands  of  the  sheriff,  and  which  the  sheriff,  by  his 
own  wrongful  act,  put  into  the  possession  of  his  co-defendants, 
who  made  large  profits  by  the  use  of  it,  and  then  sold  it  for  a 
large  sum  of  money.  See  Story's  Eq.  Juris.  695,  where  the 
principle  is  thus  stated,  on  which  this  bill  can  be  sustained : 
"  When  a  trustee,  or  other  person  standing  in  a  fiduciary  rela- 
tion, makes  a  profit  out  of  any  transactions  within  the  scope  of 
his  agency,  or  authority,  that  profit  will  belong  to  his  cestui  que 
trust,  for  it  is  a  constructive  fraud  upon  the  latter  to  employ 
that  property  contrary  to  the  trust,  and  to  retain  the  profit  of 
48— 25th  III. 
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sucli  misapplication,  and  bj  operation  of  equity,  the  profit  is 
immediatelj  converted  into  a  constructive  trust  in  favor  of  the 
party  entitled  to  the  benefit;  nor  is  the  doctrine  confined  to 
trustees  strictly  so  called.  It  extends  to  all  other  persons  stand- 
ing in  a  fiduciary  relation  to  the  party,  whatever  that  relation 
may  be.''  But  upon  the  ^^round  of  fraud  as  well  as  trust,  the 
jurisdiction  of  chancery  in  this  case,  it  seems  to  me,  cannot  be 
questioned.  In  regard  to  frauds,  actual  or  constructive,  courts 
of  equity  have  adopted  broad  and  comprehensive  principles  in 
exercising  their  remedial  justice.  And  especially  where  there 
is  any  fraud  touching  property,  they  will  interfere  and  admin- 
ister sometimes  severe  justice  in  favor  of  innocent  persons  who 
are  sufferers  by  it,  without  any  fault  on  their  part.  For  this 
pm-pose  they  will  convert  an  offending  party  into  a  trustee,  and 
making  the  property  itself  subservient  to  the  proper  purposes 
of  recompense,  by  way  of  equitable  trust  or  lieu,  and  a  fraudu- 
lent purchaser  will  be  held  a  mere  trustee  for  the  honest  but 
deluded  and  cheated  vender.     lb.  698. 

•  I  do  not  well  see  how  these  parties  could  be  reached,  except 
by  a  proceeding-  in  chancery,  where  this  vessel,  its  earnings  and 
avails  can  be  subjected  to  the  appellee's  equity.  The  appellee 
has  no  legal  title  to  the  vessel,  nor  is  there  any  privity  of  con- 
tract or  of  estate  between  him  and  the  appellants,  which  he  can 
assert  in  a  court  of  law,  and  his  remedy  must  of  necessity  be  in 
equity.  These  views  sustain  the  ruling  of  the  court  in  allowing 
the  exceptions  to  appellants'  answer.  On  their  beuig  allowed, 
and  the  answer  adjudged  insufficient,  the  appellants  were  allowed 
time  within  which  to  file  a  further  answer,  which  they  did  not 
choose  to  do,  and  on  their  failure  the  biU  was  taken  for  con- 
fessed, and  the  matters  referred  to  a  master,  who,  on  proof 
being  heard,  reported  to  the  court,  on  which  the  decree  passed. 
This  was  all  regular,  and  in  strict  conformity  with  the  statute. 
The  amount  found  is  sustained  by  the  proofs.  The  refusal  of 
the  court  to  set  aside  this  default,  was  a  matter  of  discretion  in 
the  Superior  Court,  but  if  it  was  not,  it  is  one  of  the  essential 
requisites,  where  a  default  of  this  character  is  sought  to  be  set 
aside,  that  the  motion  shall  not  only  be  founded  on  an  affidavit, 
but  a  full  and  perfect  answer  shall  accompany  it.  I  have  looked 
into  this  answer,  and  find  it  obnoxious  to  some  of  the  exceptions 
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taken  and  allowed  to  the  original  answer.     It  does  not  show 

any  account  of  their  dealings  with  the  vessel  from  the  time  she 

came  into  their  hands,  nor  of  the  sale  to  Boyce  &  Fisk,  or  of 

the  five  thousand  five  hundred  dollars  they  paid  for  her ;  nor 

do  they  show  what  her  earnings  were  after  Boyce  &  Fisk  sold 

her.     On  a  rule  for  further  answer,  a  party  files  a  defective  or 

insufficient  answer  at  his  peril.     The  decree  of  the  court  below 

is  affirmed. 

Decree  ajffi/rmed. 


James  Schoonhoven 

V. 

Philemon  B.  Peatt  et  al. 

[grig.  ED.,  PAGE  457.] 

1.  Deed  op  trust  —  sale  in  violation  of  an  agreement  to  extend  time  of 
payment.  If  the  holder  of  a  note  secured  by  trust  deed  agrees  with  the 
debtor  to  extend  the  time  of  payment  one  year,  upon  the  payment  of 
usurious  interest  in  advance,  and  the  debtor  on  the  faith  of  such  agreement 
makes  provision  for  raising  the  money  to  make  the  payment,  and  the  cred- 
itor afterwards  refuses  to  accept  the  money  when  offered  and  has  the  debtor's 
land  sold  by  the  trustee,  a  court  of  equity  will  set  aside  the  sale. 

2.  Usury  —  consideration  —  who  may  take  advantage  of  usury  in  eon- 
tract  for  extending  time  of  payment.  Where  a  debtor  agrees  to  pay  a  sum 
beyond  the  legal  rate  of  interest  for  an  extension  of  the  time  of  payment, 
such  excess  will  be  taken  as  a  sufficient  consideration  to  uphold  the  agree- 
ment to  extend  the  time  of  payment.  The  creditor  in  such  case  cannot 
plead  usury,  and  until  the  debtor  does,  the  contract  will  be  binding. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Geokge  Manierre,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Philemon  B.  Pratt  and  Mary 
L.  Pratt,  his  wife,  against  James  Schoonhoven,  Smith  Herford, 
and  Edward  Scofield,  the  latter  not  being  served,  to  set  aside  a 
sale  of  land  under  a  deed  of  trust. 

The  bill  was  filed  in  the  circuit  court  of  Kane  county,  and 
taken  by  change  of  venue  to  the  circuit  court  of  Cook  county. 

It  appears  that  Pratt  and  wife  on  Dee.  22,  1857,  executed  a 
deed  of  trust  to  Ebenezer  F.  Colby,  as  trustee,  upon  the  land 
in  controversy,  to  secure  the  payment  of  a  judgment  note  of 
even  date  with  the  deed,  for  $2,400,  payable  to  Schoonhoven 
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one  year  after  date.  This  note  was  given  by  Pratt  for  ^2,000 
loaned,  with  twenty  per  cent  interest  inclnded  for  the  first  year. 

Shortly  before  the  maturity  of  the  note,  Pratt  being  about 
to  go  south  to  practice  as  a  dentist,  applied  to  Schoonhoven  for 
an  extension  of  the  time  of  payment  for  another  year,  and  it 
was  agreed  that  if  he  would  pay  $400  in  advance  as  interest, 
the  time  should  be  so  extended.  Pratt  made  an  arrangement 
for  the  money,  and  on  Dec.  18,  1858,  went  south.  On  Dec. 
27,  1858,  Schoonhoven  called  on  Mrs.  Pratt,  and  said  that  if 
the  interest  was  paid  that  was  all  he  wanted.  She  told  him  it 
would  be  paid  the  next  day  and  he  could  get  it  by  calling  for  it 
at  Davidson's,  which  he  agreed  to.  The  money  was  paid  in  at 
Davidson's  on  the  29th  of  December,  1858.  Schoonhoven  then 
refused  to  accept  the  same  unless  a  new  note  and  deed  of  trust 
were  given.  When  they  met  to  have  the  papers  prepared  and 
sent  to  Pratt,  in  New  Orleans,  for  execution,  Schoonhoven  said 
he  would  do  no  such  thing.  Colby,  the  trustee,  then  advertised 
and  sold  the  land  to  Schoonhoven  for  $2,500,  and  conveyed  the 
same  to  him.  It  also  appeared  that  Herford  had  some  interest 
in  the  debt  secured  by  the  trust  deed.  The  court  below  set 
aside  the  sale  upon  terms,  and  required  Schoonhoven  to  convey 
upon  being  paid  $2,640,  from  which  decree  he  appealed. 

Messrs.  Wilcox  &  Dickey,  for  the  appellant. 

Mr.  J.  H.  Matbokne,  and  Messrs.  Lelanb  &  Leland^  for 
the  appellees. 

Mr.  Justice  Walkek  delivered  the  opinion  of  the  Court : 
There  is  but  one  question  in  this  case  which  we  deem  it 
necessary  to  discuss,  and  it  is,  whether  there  was  a  valid  agree- 
ment to  extend  the  time  for  the  redemption  of  the  farm  from 
the  deed  of  trust,  for  one  year  after  the  money  became  payable. 
Appellee,  before  he  went  south,  made  the  necessary  arrange- 
ments to  have  collected  and  deposited,  four  hundred  dollars, 
with  Davidson,  giving  him  directions  to  pay  it  to  appellant  as 
advance  interest  for  the  extension  of  the  time  of  redemption 
for  another  year.  Ellen  ajid  William  Pratt  both  testify  that  in 
convoi'sations  in  reference  to  tlie  extension  of  time,  they  heard 
appellant  state,  that  if  the  four  hundred  dollars  should  be  paid, 
it  would  all  be  right.     Mrs.  Pratt  sent  her  son  to  see  Wheeler, 
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who  was  to  pay  the  four  hundred  dollars,  and  on  his  return  he 
informed  appellant  that  Wheeler  had  promised  to  pay  the 
money  on  the  following  Monday  or  Tuesday,  when  he  said  it 
was  all  right.  Wheeler  paid  the  money,  but  appellant  refused 
to  receive  it  or  extend  the  time  of  payment. 

When  the  evidence  is  considered,  we  can  have  no  hesitation 
in  believing  that  appellee  left  with  the  understanding  and  belief 
that  upon  the  payment  of  the  interest  in  advance,  for  another 
year,  the  time  for  redemption  would  be  extended.  And  we 
think  it  equally  apparent  that  such  was  the  understanding  of 
appellant,  as  he,  in  a  conversation  with  Mrs.  Pratt  and  William 
Pratt,  seems  to  have  fully  recognized  such  an  agreement.  When 
we  consider  the  fact,  that  the  farm  was  worth  at  least  three-fold 
the  amount  of  the  debt  for  which  it  was  pledged,  with  the 
interest,  we  can  hardly  comprehend  that  any  man  of  common 
prudence  would  have  left,  when  he  knew  that  it  was  in  the 
power  of  the  creditor  to  require  the  trustee  to  sell,  without  any 
personal  notice  to  appellee,  and  when  such  a  sale  would  pass 
the  title  without  redemption,  without  having  first  made  arrange- 
ments for  an  extension  of  time  for  the  payment.  The  agree- 
ment to  pay  the  four  hundred  dollars  for  the  extension  of  time 
to  redeem,  was  substantially  performed  by  appellee. 

As  there  was  two  hundred  dollars  over  and  above  legal  inter- 
est, agreed  to  be  paid  in  advance  under  the  name  of  interest, 
we  are  at  a  loss  to  perceive  why  it  did  not  constitute  an  ample 
consideration  to  support  the  agreement,  if  it  were  not  usurious. 
After  maturity  the  debt  could  only  bear  legal  interest,  not  ex- 
ceeding ten  per  cent  if  so  stipulated,  or  six  if  not,  and  if  not 
relied  upon  by  appellee  as  usury,  the  excess  must  be  regarded 
as  the  consideration  for  an  extension  of  the  time  for  another  year. 
As  usmy  the  appellee  alone  had  the  right  to  insist  upon  it  as  a 
defense,  and  until  he  interposed  the  statute,  the  contract  ig 
binding.  And  by  tendering  the  original  debt,  together  with 
the  four  hundred  dollars  with  interest  as  the  redemption  money, 
the  appellee  has  chosen  to  regard  the  excess  over  the  legal 
interest  as  a  consideration  for  the  extension  of  time.  But  even 
if  it  were  regarded  as  usurious,  it  was  inequitable  and  unjust  in 
appellant  to  induce  appellee  to  rely  upon  his  promise  to  extend 
the  time  of  redemption  until  he  should  by  his  absence,  be  unable 
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to  redeem,  and  thereby  be  deprived  of  a  farm  worth  from  seven 
to  eifirbt  thousand  dollars  for  a  trifle  over  two.  It  seems  to  us 
that  a  court  of  equity  can  never  sanction  such  injustice  and 
wrong,  but  must  interpose  its  strong  arm  to  afford  relief.  Fair- 
ness and  justice  sureh'  required  appellant,  if  he  did  not  intend 
to  extend  the  time  for  redemption,  to  notify  the  appellee,  when 
applied  to  for  further  time,  and  not  to  mislead,  or  encourage  a 
belief  that  time  would  be  given.  The  law  can  never  permit  a 
man  to  mislead  his  friend  and  neighbor,  and  then  reward  him 
for  it  by  giving  him  four  or  six  thousand  dollars'  worth  of  his 
property.  To  so  apply  the  law  would  be  monstrous,  and  to 
use  it  as  a  snare  for  the  honest  and  confiding,  and  a  shield  to 
the  unscrupulous  and  designing,  would  be  a  perversion  of  jus- 
tice. Such  is  not  the  spirit  or  policy  of  the  law,  but  on  the 
contrary  it  will  prevent  fraud  and  injustice,  let  it  assume  any 
guise  it  may. 

We  have  no  hesitation  in  saying,  that  the  evidence  shows  that 
appellee  was  induced  by  appellant  to  rely  upon  the  agreement, 
and  was  thereby  prevented  from  redeeming  the  land  within  the 
time  limited  by  the  deed  of  trust,  and  that  he  was  entitled  to 
redeem  at  the  time  he  made  the  tender,  and  that  the  decree  of 

the  court  below  must  be  affirmed. 

Decree  affirmed. 


The  Peoeia  Marine  and  Fire  Insurance  Company 

V. 

James  C.  Whitehill. 

[ORIG.  ED.,  PAGE  466.] 

1.  Practice  —  one  good  count  will  sustain  general,  verdict.  Where  a  gen- 
eral verdict  is  had  on  a  declaration  containing  several  coants,  one  of 
which  is  good,  the  verdict  will  stand,  and  the  judgment  will  not  be  arrested 
by  reason  of  other  counts  which  are  bad. 

2.  Same  — faulty  counts  reached  hy  instruction.  Under  our  practice,  if 
one  or  more  of  the  counts  in  a  declaration  be  faulty,  the  defendant  may 
have  the  court  instruct  the  jury  to  disregard  the  same. 

.3.  Same  —  on  leave  to  plead  after  default,  defendant  must  plead  to  merits. 
If  a  defendant  has  been  defaulted,  and  procures  the  default  to  be  set  aside 
with  leave  to  plead  to  the  merits,  he  will  be  precluded  from  taking  advan. 
tage  of  defects  in  the  declaration. 
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4.  Variance  —  as  to  extent  of  loss  of  property  insured.  The  rule  is  well 
settled  that  under  an  averment  of  a  total  loss  of  property  insured,  the  plain- 
tiff may  recover  for  a  partial  loss  in  a  suit  upon  the  policy. 

5.  Iksurance  —  waiver  of  defects  in  proofs  of  loss.  If  an  insurance  com- 
pany, or  an  officer  authorized  to  adjust  losses,  refuses  to  pay  on  other 
grounds  than  a  defect  in  the  preliminary  proofs,  and  suggests  no  defects 
in  the  same,  this  will  be  a  waiver  of  the  defects,  if  any,  and  the  proofs  will 
be  considered  as  duly  made  according  to  the  terms  of  the  policy. 

6.  Same  —  of  the  officer  taking  proofs.  A  few  yards  more  or  less,  as  to  the 
distance  of  the  residence  of  the  notary  or  magistrate  who  is  required  to 
certify  the  proofs  in  relation  to  a  loss,  will  not  be  regarded 

7.  Same  —  limiting  time  in  which  suit  must  be  brought.  An  insurance  com- 
pany has  the  right  in  its  policies  to  limit  the  time  in  which  an  action  shall 
be  brought  for  a  loss,  but  such  condition  may  be  waived  by  the  subsequent 
conduct  of  the  company. 

Appeal  from  the  Circuit  Court  of  McLean  couutj ;  the  Hon. 
Daved  Davis,  Judge,  presiding. 

This  was  an  action  of  debt,  by  the  appellee  against  the  appel- 
lant, upon  a  sealed  policy  of  insurance. 

A  trial  was  had  resulting  in  a  verdict  and  judgment  of  $1,056 
debt,  and  one  cent  damages,  in  favor  of  the  plaintiff.  The 
opinion  of  the  court  presents  the  material  facts  of  the  case. 

Mr.  N.  H.  Purple,  and  Mr.  H.  Gbove,  for  the  appellant. 

Mr.  W.  W.  Orme,  for  the  appellee. 

Mr.  Justice  Bkeese  delivered  the  opinion  of  the  Court ; 

This  was  an  action  of  debt  on  a  policy  of  insurance  against 
loss  by  fire,  entered  into  March  29,  1859,  for  two  months  then 
next  ensuing.  The  declaration  contains  a  special  count  on  the 
policy  setting  out  the  condition,  together  with  the  common 
money  counts  and  an  account  stated.  The  loss  happened  April 
3, 1859,  and  the  suit  was  commenced  July  27,  1860.  The  plea 
was  nit  debit,  with  the  following  notice  : 

The  plaintiff  will  take  notice  that  upon  the  trial  of  this  cause 
the  defendant  will  prove  and  insist  upon  as  his  defense,  that  by 
the  conditions  of  insurance  referred  to  (No.  xvii)  in  the  said 
policy  of  insurance  mentioned  and  set  forth  in  the  said  plain- 
tiff's declaration,  and  which  conditions  are  annexed  to  and  form 
a  part  of  said  policy  of  insurance,  it  is  expressly  provided  that 
no  suit  or  action  against  said  company,  for  the  recovery  of  any 
claim  upon  or  under  or  by  virtue  of  said  policy,  should  be  sus- 
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tainable  in  any  court  of  law  or  chancery,  unless  such  suit  or 
action  should  be  commenced  within  the  term  of  twelve  months 
next  after  any  loss  or  damage  should  occur,  and  in  case  any 
such  suit  or  action  should  be  commenced  against  said  company 
after  the  expiration  of  twelve  months  next  after  such  loss  or 
damage  shall  occur,  the  lapse  of  time  shall  be  taken  and  deemed 
as  conclusive  evidence  against  the  validity  of  the  claim  thereby 
attempted  to  be  enforced.  And  the  defendant  avers  and  will 
prove  that  said  supposed  damage  and  loss  by  fire  in  the  plain- 
tiff 's  declaration  mentioned  (if  any  there  was),  did  occur  more 
than  twelv  e  months  next  before  the  commencement  of  this  suit. 
The  defendant  will  also  show  and  give  in  evidence,  that  said 
fire  occurred  through  the  faidt  and  negligence  of  the  plaintiff, 
his  agents  un*j  servants ;  that  the  fire  occurred  through  the 
wrongful  acts  of  the  plaintiff ;  that  the  plaintiff  at  the  time  of 
the  fire  was  present  and  did  not  use  all  possible  diligence  in 
saving  the  property  destroyed. 

That  after  said  loss  occurred,  the  said  plaintiff  did  not  notify 
the  secretary  of  the  company,  in  writing,  of  said  loss,  as  is  pro- 
vided for  in  condition  No.  xii  of  said  policy  of  insurance  afore- 
said. That  the  plaintiff  has  never,  as  required  by  condition 
No.  xi  of  his  said  policy  of  insurance,  madti  his  proofs  of  loss. 
That  the  certificate  of  Jacob  Spa  we,  the  notary  public,  given 
to  the  plaintiff,  and  annexed  to  the  affidavit  of  the  plaintiff, 
and  dated  11th  of  April,  1859,  was  obtained  by  the  plaintiff 
by  misrepresentation  and  fraud,  and  is  untrue  in  fact.  That  a 
certificate  was  not  obtained  from  the  most  contiguous  magistrate, 
justice  of  the  peace,  or  notary  public,  to  tlie  place  of  the  fire. 

Condition  IT  is  as  follows:  IT.  It  is  furthermore  hereby 
expressly  provided,  that  no  suit  or  action  against  said  company, 
for  the  recovery  of  any  claim  upon,  under  or  by  virtue  of  this 
policy,  shall  be  sustainable  in  any  court  of  law  or  chancery, 
unless  such  suit  or  action  shall  be  commenced  within  the  term  of 
twelve  months  next  after  ^.ny  loss  or  damage  shall  occur ;  and 
in  case  any  suit  or  action  shall  be  commenced  against  said  com- 
pany after  the  expiration  of  twelve  months  next  after  such  loss 
or  damage  shall  have  occurred,  the  lapse  of  time  shall  be  taken 
and  deemed  as  conclusive  evidence  against  the  validity  of  the 
elaim  thereby  so  attempted  to  be  enforced. 
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A  trial  was  had,  and  a  verdict  for  the  plaintiff.  A  motion 
for  a  new  trial  was  entered  for  the  following  reasons :  1,  The 
court  erred  in  admitting  improper  evidence  on  the  part  of  the 
plaintiff ;  2,  In  giving  improper  instructions  for  the  plaintiff ; 
and  3,  Refiisiiig  to  give  instructions  for  the  defendant.  This 
motion  being  overruled,  a  motion  iu  arrest  of  judgment  was 
entered  for  the  following  reason :  "  The  plaintiff 's  declaration 
affirmatively  shows  that  the  plaintiff  has  no  cause  of  action  as 
to  the  first  count,  and  as  to  the  second  count,  no  evidence  was 
offered  on  the  trial  that  could  properly  apply  to  the  second 
count."  This  motion  was  also  overruled.  Judgment  was 
entered  on  the  verdict,  and  an  appeal  taken  to  this  court,  where 
several  errors  are  assigned,  some  of  which  need  not  be  noticed. 
The  principal  ones  are  on  the  instructions. 

The  points  made  by  appellant  under  this  assignment  are :  1, 
That  the  declaration  alleges  the  total  destruction  of  the  prop- 
erty, on  the  third  of  April,  1860,  when  the  risk  expired  May 
29,  1859.  If  this  was  a  mere  clerical  error  it  would  doubtless 
be  cured  by  the  verdict  by  force  of  our  statute  of  amendments 
and  jeofails.  But  there  are  other  good  counts  in  the  declara- 
tion, and  by  section  25  of  our  Practice  Act,  ch.  83,  Scates' 
Comp.  261,  it  is  provided,  "  Whenever  an  entire  verdict  shall 
be  given  on  several  counts,  the  same  shall  not  be  set  aside,  or 
reversed,  if  any  one  or  more  of  the  counts  be  good.  But  if 
one  or  more  of  the  counts  be  faulty,  the  defendant  may  apply 
to  the  court  to  instruct  the  jury  to  disregard  the  faulty  count." 
This  remedy,  the  defendant  might  have  pursued.  Kot  having 
done  so,  he  cannot  now  urge  the  objection.  The  statute  is 
imperative,  that  the  verdict  shall  stand.  The  rule  is  universal, 
where  a  verdict  has  been  had  on  a  declaration  containing  several 
counts,  any  one  of  which  is  good,  the  judgment  shall  not  be 
arrested.  But  the  appellant  is  precluded  making  this  objection 
for  the  reason,  there  had  been  a  default  taken  against  him,  at 
a  previous  term,  which  the  court,  on  defendant's  motion,  set 
aside  on  tei-ms  —  that  the  defendant  should  pay  the  costs  and 
plead  to  the  merits.  This  means  that  he  shall  take  no  advan- 
tage of  any  defect  in  the  declaration.  The  defendant  having 
accepted  the  terms  imposed  by  the  court,  ought  to  be  bound  by 
them.  The  merits  are  found  by  the  verdict.  He  had  inter- 
49— 25th  III.  / 
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posed  a  demurrer  to  the  declaration,  but  abandoned  it  and 
pleaded  to  the  merits. 

The  objection  that  the  allegations  and  proofs  do  not  corre- 
spond—  that  the  declaration  alleges  that  the  articles  insured 
were  consumed  by  the  fire,  when  the  proof  shows  they  were 
damaged  only.  The  averment  is  equivalent  to  an  averment  of 
a  total  loss,  and  the  proof  is  of  a  partial  loss — not  a  destruction 
of  the  articles,  but  an  injury  to  them  caused  by  the  fire. 

The  rule  is  well  settled  that  under  an  averment  of  a  total  loss 
on  a  marine  policy,  the  plaintiff  may  recover  for  a  partial  loss. 
In  Gardiner  v.  Crowdale,  2  Burrow,  904,  which  was  an  action 
on  the  case,  where  the  plaintiff  declared  upon  a  total  loss  of  a 
ship,  but  proved  only  an  average  or  partial  loss,  it  was  objected, 
that  the  jury  could  not  take  a  partial  loss  into  consideration 
upon  an  express  declaration  for  a  total  loss,  and  cases  were  cited 
bearing  on  the  point.  Lord  Mansfield  said  "  he  could  not  hear 
of  any  such  determination  as  can  support  the  objection  made  by 
the  defendant's  counsel.  Therefore  it  stands  singly  upon  prin- 
ciples ;  and  upon  principles  it  is  extremely  clear,  that  the  plain- 
tiff may,  upon  this  declaration,  recover  damages  as  for  a  partial 
loss.  This  is  an  action  upon  the  case  which  is  a  liberal  action, 
and  a  plaintiff  may  recover  less  than  the  grounds  of  his  declara- 
tion support,  though  not  more.  This  is  agreeable  with  justice, 
and  consistent  with  his  demand.  As  to  its  being  a  total  loss, 
or  a  partial  loss,  that  is  a  question  more  applicable  to  the  quan- 
tity of  damages  than  to  the  ground  of  the  action.  The  ground 
of  the  action  is  the  same  whether  the  loss  be  partial  or  total ; 
both  are  perils  within  the  policy,"  He  knew  of  no  difference 
in  principle  between  a  marine  and  a  fire  policy,  nor  can  the 
objection  prevail  in  this  case  because  it  i^  an  action  of  debt.  In 
debt,  a  party  may  recover  less  than  he  declares  for,  and  so  in 
ejectment  for  a  quarter  section  of  land,  the  plaintiff  may  recover 
a  half -quarter  or  less.  This  court  decided  in  Case  v.  The  Sari- 
ford  Fire  Ins.  Co.,  13  111.  Q^Q,  that  the  plaintiff  need  not 
prove  an  actual  destruction  by  fire,  but  can  recover  such  dam- 
ages as  he  may  show  was  occasioned  by  the  removal  of  the 
goods  to  get  them  out  of  the  reach  of  the  fire.  The  proof 
shows  that  the  agent  of  the  company  was  engaged  with  the 
plaintiff  in  ascertaining  the  damages  and  getting  up  proof  of 
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the  losses  by  the  fii*e,  and  that  the  articles  insured  were  all  dam- 
aged by  the  fire  or  smoke,  and  that  the  agent  was  satisfied  with 
the  appraisement. 

Condition  xi  is  as  f  oUows :  All  persons  insured  by  this  com- 
pany, and  sustaining  loss  or  damage  by  fire,  are  forthwith  to 
give  notice  thereof  to  the  company  or  its  agent,  and  as  soon 
after  as  possible  to  deliver  in  a  particular  account  of  such  loss 
or  damage,  signed  with  their  own  hands  and  verified  by  their 
oath  or  affirmation;  they  shall  also  declare  on  oath  whether 
any,  and  what  other  insurance  has  been  made  on  the  same 
property ;  what  was  the  whole  value  of  the  subject  insured ; 
what  was  their  interest  therein ;  in  what  general  manner  (as  to 
trade,  manufactory,  merchandise  or  otherwise,)  the  building 
insured  or  containing  the  subject  insured,  and  the  several  parts 
thereof,  were  occupied  at  the  time  of  the  loss,  and  who  were 
the  occupants  of  such  building,  and  when  and  how  the  fire 
originated,  so  far  as  they  know  and  believe ;  and  procure  a  cer- 
tificate, under  the  hand  of  a  magistrate  or  notary  public,  (most 
contiguous  to  the  place  of  fire,  and  not  concerned  in  the  loss 
as  a  creditor  or  otherwise,  or  related  to  the  insured  or  sufferers,) 
that  he  is  acquainted  with  the  character  and  circumstances  of 
the  person  or  persons  insured,  and  has  made  diligent  inquiry 
into  the  facts  set  forth  in  their  statement,  and  knows,  or  verily 
believes,  that  he,  she  or  they,  really,  and  by  misfortmie,  and 
without  fraud  or  evil  practice,  hath  or  have  sustained  by  such 
fire,  loss  and  damage  to  the  amount  therein  mentioned. 

Ko  defects  in  the  preliminary  proofs  required  by  this  condi- 
tion were  alleged  when  presented  to  the  secretary  of  the  com- 
pany. Charles  Monell,  a  clerk  in  the  defendant's  office,  stated 
that  he  was  present  when  the  plaintiff  handed  in  his  proofs  to 
the  secretary  of  the  company,  and  heard  the  plaintiff  ask  the 
secretary  if  he  should  make  out  any  further  proofs  of  loss  — 
the  secretary  replied,  he  could  if  he  was  a  mind  to,  that  he 
should  not  pay  the  loss — the  secretary  told  the  plaintiff  that 
he  had  information  from  Lexirigton  about  the  loss,  and  would 
not  pay  it,  and  said  he  thought  the  plaintiff  had  burnt  the  house 
himseK.  When  plaintiff  said  he  would  like  to  have  a  hearing 
before  the  board  of  directors,  the  secretary  replied  he  thought 
it  would  not  amount  to  any  thing.    The  secretary  adjusted 
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losses  —  he  had  authority  from  the  board  to  determine  about 
the  payment  of  losses. 

Now  if  the  preliminary  proofs  were  defective,  it  was  not  so 
intimated  or  declared  to  the  plaintiff  when  he  presented  them 
to  the  secretary,  who  had  full  power  to  adjust  the  loss.  I^o 
objection  was  pointed  out,  but  the  refusal  to  adjust  the  loss  was 
put  distinctly  on  the  ground  that  the  plaintiff  had  himself  burnt 
the  building.  The  rule  is  well  estabhshed,  that  if  an  insurance 
company  put  their  refusal  to  pay  on  some  other  grounds  than  a 
defect  iu  the  preliminary  proofs,  and  suggest  no  defects  in  such 
proofs,  their  silence  wiU  be  held  as  a  waiver  of  the  defects,  and 
the  proofs  must  be  considered  as  having  been  duly  made  accord- 
ing to  the  conditions  of  the  poKcy.  O'Neil  v.  The  Buffalo 
Fire  Ins.  Co.,  3  Comst.  122 ;  Great  Western  Ins.  Co.  v.  Staaden, 
26  ni.  360 ;  ^tna  Ins.  Go.  v.  Tyler,  16  Wend.  385.  This 
doctrine  prevails  generally,  in  all  the  States.  The  point  raised 
about  the  proximity  of  the  notary,  amounts  to  nothing,  for 
Spawe,  the  notary,  testified  that  his  residence  was  nearer  than 
that  of  any  other  notary  or  magistrate,  though  there  was  a 
magistrate's  office  across  the  street  from  the  fire,  and  some- 
what nearer  the  fire  than  his  residence.  The  condition  is 
fulfilled  by  proving  the  certificate  of  the  nearest  notary  or 
magistrate,  and  courts  wiU  not  be  very  particular  on  the 
point  of  propinquity  —  a  few  yards  more  or  less  will  not  be  re- 
garded. The  contiguity  is  sufficiently  proved.  We  think  con- 
dition xi  of  the  policy  was  substantially  complied  with,  or  if  it 
was  not,  it  was  waived  by  the  defendant. 

As  to  the  instructions,  not  much  exception  is  taken  to  any  by 
the  appellant,  except  in  giving  the  fourth  and  fifth  on  the  part 
of  the  plaintiff,  arising  out  of  condition  lY.  They  are  as  fol- 
lows: 

4.  That  the  condition  to  the  policy  requiring  suit  to  be 
brought  within  one  year  after  the  loss  or  damage  occurs,  is 
void,  and  is  no  bar  to  the  plaintiff's  action. 

5.  Tliat  if  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff and  defendant  were  negotiating  about  the  plaintiffs  loss, 
and  the  defendant  on  its  part  by  such  negotiation,  delayed 
plaintiff  for  a  large  part  of  the  year  following  the  loss  ;  then, 
even  if  the  conditions  requiring  suit  to  be  brought  within  the 
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year  be  valid  under  such  circumstances,  defendant  cannot  set  up 
such  conditions  to  defeat  plaintiff's  suit. 

The  appellant  insists  those  instructions  ought  not  to  have 
been  given ;  that  parties  have  a  right  to  limit  the  time  within 
which  actions  may  be  brought  on  a  policy  of  insurance.  The 
fourth  instruction  is  a  proposition  of  law,  which  the  court 
might  give  or  refuse  as  it  saw  proper.  What  shall  be  a  bar  to 
an  action,  is,  oftentimes,  a  very  intricate  question  of  law.  The 
general  rule  is,  as  we  understand  it,  that  parties  may  insert  such 
conditions  as  they  please  in  a  policy  of  insurance,  provided 
there  be  nothing  in  them  contrary  to  the  crimuial  law,  or  public 
policy.  This  is  constantly  done  in  marine  poUcies,  and  the 
principle  which  upholds  it  there,  extends  to  all  other  policies. 
Beadle  v.  The  Chenango  County  Mutual  Ins.  Co.^  3  Hill,  162. 

We  have  been  referred  to  two  or  three  cases  only,  where  this 
point  has  been  made.  The  first  case  is  Kill  v.  HolUster,  1 
Wilson,  129,  in  the  King's  Bench,  which  was  an  action  on  a 
policy  of  insurance  containing  this  clause.  In  case  of  any  loss 
or  dispute  about  the  policy,  it  should  be  referred  to  arbitration, 
and  the  plaintiff  averred  in  the  declaration  that  there  had  been 
no  reference.  Upon  the  trial  at  Guildhall,  the  point  was 
reserved  for  the  consideration  of  the  court,  whether  the  action 
well  laid  before  a  reference  had  been,  and  by  the  whole  court : 
"  If  there  had  been  a  reference  depending,  or  made  and  deter- 
mined, it  might  have  been  a  bar,  but  the  agreement  of  the  par- 
ties cannot  oust  this  court ;  and  as  no  reference  has  been,  nor 
any  is  depending,  the  action  is  well  brought,  and  the  plaintiff 
must  have  judgment." 

In  French  et  al.  v.  The  Lafayette  Ins.  Co.,  5  McLean,  463, 
Justice  McLeait  decided  on  the  circuit,  that  a  clause  like  con- 
dition 17,  limiting  the  bringing  an  action  within  six  months 
next  after  the  loss  or  damage  shaU  have  occurred,  was  void  as 
against  public  policy.  He  says,  it  is  not  a  condition  on  which 
liabihty  is  to  attach.  It  does  not  affect  the  contract  but  the 
remedy.  A  condition  subsequent  for  the  payment  of  money 
after  the  liability  is  fixed,  by  which  the  payment  is  barred,  is  a 
singular  condition.  It  is  nothing  less  than  an  act  of  limitation 
of  six  months.  A  statute  of  limitation  is  founded  upon  pubHe 
policy.     A  contract  is  void  if  made  against  the  policy  of  the 
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law.  But  this  limitation  in  the  policy  is  not  only  opposed  to 
the  policy  of  the  law,  but  in  fixing  a  different  time  from  the 
statute,  is  in  conflict  with  it.  Can  parties  in  all  contracts  make 
a  statute  of  limitation  for  themselves  ?  This  is  an  attempt  to 
discharge  or  bar  a  right  of  action  before  the  right  occurs.  He 
then  asks.  Why  has  a  condition  or  an  agreement  in  a  policy, 
providing  that  all  disputes  arising  under  it  shall  be  referred  to 
arbitration,  been  held  to  be  void  ?  Because  it  is  an  attempt  to 
oust  the  jurisdiction  of  the  courts.  This  is  the  case  in  1  Wil- 
son, anU.  This  case  has  been  followed  in  Eagle  Ins.  Co.  v. 
Lafayette  Ins.  Co.^  9  Ind.  448,  in  which  the  reasoning  of  the 
judge  is  all  against  the  decision  of  the  court.  The  judge  deKv- 
ering  the  opinion  says,  it  is  a  legal  maxim  that  the  agreement 
of  the  parties  overrules  the  law.  Broom's  Legal  Maxims,  539. 
But  he  says,  this  maxim  is  qualified  by  another,  that  the  agree- 
ment of  parties  cannot  render  valid  that  which  is  against  public 
policy,  or  in  contravention  of  positive  law.  It  is  not  easy  to  see 
that  the  stipulation  in  question  is  against  public  policy,  or 
unjust,  or  in  conflict  with  any  positive  requirement  of  law.  On 
the  contrary,  it  is  for  the  interest  of  insurance  companies  and 
the  public,  that  the  exact  condition,  the  precise  extent  of  the 
liabilities  of  these  companies,  should  be  known.  That  such 
may  be  the  case,  it  is  necessary  that  losses  covered  by  poKcies 
should  be  speedily  adjusted  and  paid.  Six  months  would  seem 
to  be  long  enough,  a  reasonable  time,  to  enable  the  party  sus- 
taining loss,  to  ascertain  and  present  it  to  the  company  for  pay- 
ment, and  to  sue  for  it  if  not  paid.  A  party  may  rehnqiiish 
or  waive  a  legal  provision  operating  for  his  benefit  when  it  is 
not  against  public  policy  to  allow  such  a  waiver ;  and  in  these 
cases  it  would  seem  to  be  done  on  a  consideration. 

We  concur  in  this  reasoning,  and  confess  we  cannot  see  with 
Justice  McLean,  that  such  a  condition  is  against  pubhc  policy 
or  in  conflict  with  the  statute  of  limitations.  It  is  a  covenant 
upon  good  consideration,  not  to  sue  after  one  year.  Nor  can 
we  see  any  very  forcible  reason  for  the  doctrine  as  established 
in  the  case  from  1  Wilson.  It  would  seem  any  agreement 
should  be  tolerated  which  tends  to  relieve  courts  from  the 
investigation  of  such  questions,  and  that  parties  ought  to  be 
left  free  to   choose   tlieir  own  tribunals.     Arbitrations  are  as 
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well  known,  and  as  fully  recognized  by  the  law  as  courts  of 
judicature. 

"We  do  not  feel  bound  to  consider  these  decisions  as  of  bind- 
ing force  upon  us.  Such  an  agreement  is  a  part  of  the  contract, 
and  there  is  no  general  rule  of  law,  or  consideration  of  policy 
we  are  aware  of,  that  should  induce  a  court  to  refuse  to  give 
effect  to  a  stipulation  of  this  kind.  The  reasons  given  in  9th 
Indiana,  if  no  others  were  adduced,  would  be  quite  satisfactory. 
This  condition  is  so  expHcit  that  escape  from  its  import  by 
construction  is  not  possible.  It  is  not  that  an  action  shall  be 
commenced  within  twelve  months,  but  that  no  suit  or  action 
against  the  company  shall  be  sustainable  unless  it  is  brought 
within  twelve  months,  and  if  it  is  brought  after  that  time,  the 
lapse  of  time  shall  be  taken  as  conclusive  evidence  against  the 
validity  of  the  claim.  This  latter  clause  is  no  more  than  where 
parties  agree  that  a  certain  sum  expressed  in  the  contract  shall 
be  the  measure  of  damages,  any  law  to  the  contrary  notwith- 
standing.    The  principle  is  the  same. 

Several  cases  have  been  referred  to  by  the  appellant,  hold- 
ing such  a  stipulation  valid.  They  have  been  examined,  and 
fully  so  decide.  Williams  <&  Bliss  v.  The  Vermont  Mutual 
Fire  Ins.  Co.,  20  Yt.  230 ;  Wilson  v.  ^tna Ins.  Co.,  27  ib.  101. 
In  N.  W.  Ins.  Co.  v.  The  Phcenix  Oil  and  Candle  Co.,  31 
Penn.  449,  the  court  held  such  a  contract  binding,  on  the 
principle  that  parties  are  allowed  to  institute  and  define  by  con- 
tract, the  most  of  the  business  relations  arising  among  them ; 
and  that  the  substance  of  their  contracts  being  lawftd,  the 
details  and  forms  of  them  can  be  made  to  suit  themselves. 
Where  parties  have  agreed  on  the  terms,  and  there  be  no  ambi- 
guity, the  law  has  no  function  to  perform.  Such  a  contract  is 
forbidden  by  no  law,  and  is  in  conflict  with  none. 

In  the  case  of  Brown  and  Wife  v.  The  Savannah  Mutual 
Ins.  Co.,  24  Geo.  101,  it  was  held,  on  such  a  clause,  that  no 
principle  of  public  policy  is  violated  by  it.  There  is  no  reason 
why  a  party  may  not  enter  into  a  covenant  that  for  an  alleged 
breach  of  contract,  the  injured  party  shall  sue  within  a  period 
less  than  that  fi:sed  by  the  statute  of  limitations  as  a  bar.  To 
the  same  effect  is  The  Portage  County  Mutual  Fire  Ins.  Oo. 
f.   West,  6  Ohio,  602. 
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In  Amesbury  et  at.  v.  Bowditch  Mutual  Fire  Ins.  Go.^  6 
Gray,  606,  all  the  cases  are  ably  reviewed,  and  it  was  decided 
that  such  a  condition  was  valid,  contravening  no  law  or  prin- 
ciple of  public  policy.  So  also  in  JV^ute  v.  Hamilton  Mutual 
Ijis.  Co.,  ib.  180,  where  the  whole  question  is  fully  examined 
by  Chief  Justice  Shaw. 

As  was  said  in  the  case  of  Croy  v.  Hartford  Fire  Ins.  Co., 
1  Blatch.  C.  C.  280,  by  Justice  Nelson,  we  can  say,  we  have 
been  referred  to  no  statute  or  principle  of  the  common  law, 
forbidding  such  a  condition.  We  do  not  see  why  parties  shall 
not  make  such  contracts.  In  case  of  insm-ance  companies 
there  are  strong  reasons  why  they  should  introduce  such  a  con- 
dition into  their  policies,  on  account  of  the  frauds  to  which 
they  are  constantly  exposed,  and  the  difficulties  attending  its 
detection,  and  in  procuring  evidence  to  prove  it  in  a  court  of 
justice ;  and  the  greater  the  lapse  of  time,  the  greater  the  diffi- 
culty would  be.  It  is,  therefore,  a  wise  precaution,  to  limit, 
in  the  terms  of  their  policies,  the  time  within  which  actions 
shall  be  brought.  It  is  but  compeUiug  by  contract  a  speedy 
resort  to  the  tribunals  of  the  country,  whilst  the  facts  are 
fresh  in  the  recollection  of  the  parties  and  witnesses,  and 
the  proof  accessible.  No  rule  of  law  or  principle  of  public 
policy  is  violated  by  it,  and  the  circuit  court  should  have 
affirmed  its  validity  to  the  jury. 

But  it  is  insisted  by  the  appellee,  if  the  court  erred  in  giving 
the  fourth  instruction,  that  does  not  necessarily  reverse  the  - 
judgment,  inasmuch  as  the  fifth  fully  embodies  the  law  of  the 
case,  so  that  the  jury  could  not  have  been  misled.  He  insists 
it  was  fairly  left  to  the  jury,  by  that  instruction,  to  determine 
from  the  evidence  whether  the  failure  to  bring  the  suit  in  one 
year  after  the  loss  was  not  the  consequence  of  negotiations 
pending  between  the  parties  for  an  adjustment,  and  the  delay 
necessarily  to  be  attributed  thereto.  We  cannot  find,  in  the 
record,  any  evidence  on  this  point.  There  are  three  letters  from 
the  insurance  office  to  the  plaintiff.  The  first,  dated  Oct.  7, 
1859,  in  which  the  secretary  writes  in  reply  to  the  plaintiff's 
letter  of  the  6th :  "  Our  board  did  not  take  action  on  your 
case  at  their  last  meeting.  They  had  a  prolonged  session,  being 
after  ten  o'clock  at  night,  and  much  business  was  left  over 
until  our  next  regular  meeting.  " 
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On  November  10,  1859,  the  book-keeper  of  the  company 
writes  the  plaintiff :  "  Tom's  of  the  7th  at  hand.  Secretary  is 
absent ;  will  hand  him  yom*  letter  on  his  return."  On  the  15th 
November  the  secretary  writes  the  plaintiff:  "  In  reply  to  yours 
of  the  13th,  I  can  only  say,  I  have  been  absent  for  more  than  a 
month  past ;  returned  yesterday,  and  cannot  say  what  has  been 
done  by  the  board  during  my  absence.  My  clerks  say,  how- 
ever, that  we  are  garnisheed  by  St.  Louis  parties  for  and  on 
your  claim,  and  will  have  to  answer  that  garnishee." 

W  t  cannot  consider  this  as  evidence  of  negotiations  for  an 
adjustment,  especially  when  taken  in  connection  with  what  the 
secretary  had  told  the  plaintiff  in  the  presence  of  Charles 
Monell,  in  June  preceding — that  he  should  not  pay  the  loss; 
that  plaintiff  had  burnt  the  house  himself,  and  that  a  hearing 
before  the  board  would  not  amount  to  any  thing.  Surely  the 
plaintiff  was  not  justified  in  delaying  suit  by  any  thing  that 
occurred  after  this,  or  by  these  letters.  It  is  possible  some 
witness  was  in  the  way  during  the  year  that  elapsed.  We  are 
satisfied  the  company  had  a  clear  right  to  insist  upon  a  strict 
compliance  with  this  condition.  No  negotiations  of  any  kind 
existed  between  them  and  the  plaintiff,  calculated  to  lull  him 
into  a  false  security,  but  rather  to  stimulate  him,  if  his  own 
skirts  were  clear,  to  immediate  action. 

"Where  an  insurance  company  shall,  by  fraud  or  by  holding 
out  reasonable  hopes  of  an  adjustment,  deter  a  party  assured, 
being  under  such  a  condition  to  sue,  from  commencing  his  suit, 
he  honestly  confiding  in  the  pretenses  and  promises  of  the 
assurer,  the  condition  would  be  no  bar,  but  in  such  case  there 
should  be  proper  averments  in  the  declaration,  of  the  facts. 

Giving,  as  the  com't  did,  the  fourth  and  fifth  instructions,  we 
are  well  satisfied  was  error.  Even  if  the  fifth  might  have  been 
given,  declaring  afiirmatively  in  the  fourth  that  the  action  was 
barred,  would  deter  the  jury  from  scrutinizing,  veiy  carefully, 
the  terms  of  the  fifth,  and  from  laboring  to  recall  the  evidence 
on  which  it  was  supposed  to  be  based.  Neither  should  have 
been  given.  The  judgment  must  be  reversed,  and  the  cause 
remanded. 

Jiidgrrient  reversed. 
50— 25th  III. 
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Jacob  S.  Brillhabt 

V. 

Robert  McConnell. 

[ORIG.  ED.,  PAGE  476.] 

Specific  performance  —  authority/  of  agent  to  sell  must  be  shown.  If  a 
contract  for  the  sale  of  land,  made  by  one  as  the  agent  of  the  owner,  ia 
Bought  to  be  specifically  enforced,  and  the  agent's  authority  depends  upon  a 
condition,  it  must  be  shown  that  the  condition  has  been  performed.  The 
execution  of  a  deed,  and  intrusting  it  to  the  agent  for  delivery,  will  not  be  a 
waiver  of  the  condition,  as  it  will  be  presumed  its  delivery  was  to  depend 
upon  the  happening  of  the  condition. 

Weit  of  Error  to  tlie  Circuit  Court  of  Stephenson  county. 

This  was  a  bill  in  chancery,  by  Brillhart  against  Robert 
McConneH  and  Joseph  A.  McConnell,  for  the  specific  per- 
formance of  an  alleged  contract  for  the  sale  of  land,  but  was 
dismissed  as  to  Joseph  A. 

The  bill  alleges  the  sale  of  the  land  by  the  defendant,  through 
his  son,  Joseph  A.,  for  the  price  of  $500  and  a  tender  of  the 
sum  due,  and  a  refusal  to  convey.  The  defendant  in  his  answer 
denies  the  execution  by  him  of  any  written  agreement  to  sell, 
and  denies  the  authority  of  Joseph  A.  to  execute  the  agreement 
for  him,  and  sets  up  the  statute  frauds.  The  circuit  court  on  the 
hearing  dismissed  the  bill,  and  the  complainant  brings  the  case 
here  by  writ  of  error. 

Mr.  U.  D.  Meacham,  for  the  plaintiff  in  error. 

Mr.  J.  M.  Bailey,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
This  was  a  bill  filed  for  the  specific  performance  of  a  con- 
tract. The  com-t  below,  on  the  hearing,  refused  the  relief  and 
dismissed  the  bill.  The  first  question  is,  had  Joseph  A.  Mo- 
Connell  legal  authority  to  sell  the  land  of  appellee  ?  If  a  sale 
was  made,  it  was  only  by  Joseph  A.,  as  there  is  no  evidence 
that  appellee  and  appellant  ever  negotiated  in  reference  to  its 
sale.  It  is  claimed  that  the  letters  written  to  Dr.  Meechener 
by  Joseph,  establishes  the  sale  of  this  land  as  well  as  his  own. 
He  testifies  that  it  is  his  impression  that  his  father  did  not 
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direct  him  to  write  these  letters,  nor  did  he  see  them  or  know 
their  contents.  That  after  the  proposition  to  purchase  by  ap- 
pellant was  received  through  Dr.  Meechener,  he  conversed  with 
his  father,  and  he  said  he  would  sell  if  his  patent  was  at  Dixon, 
and  they  spoke  of  one  thousand  dollars  as  the  price,  if  a  sale 
should  be  made  of  the  half  section.  This  evidence  clearly 
shows  that  appellee  was  willing  to  sell  his  quarter  if  his  patent 
was  at  the  land  office.  But  it  does  not  warrant  the  inference 
that  he  was  willing  to  sell  on  any  other  condition.  And  as  five 
hundred  dollars  was  the  price  received  by  Joseph  for  his  quarter, 
we  may  infer  that  appellee  was  willing  to  dispose  of  his  at  the 
same  price,  upon  the  condition  that  his  patent  was  at  Dixon  or 
Freeport. 

He  says  his  father  did  not  direct  him  to  write  the  letter  of 
May  the  17th,  1853.  We  think  that  an  authority  to  sell  this 
land  by  Joseph,  cannot  be  inferred  from  this  evidence.  If  it 
may,  it  was  only  upon  the  condition  that  the  patent  was  at 
Dixon  or  Freeport,  and  it  is  clear  from  the  evidence  that  it 
was  not  there  at  the  time,  nor  when  Joseph  was  in  Illinois  in 
the  following  month  of  August.  Then  this  was  a  contingency 
which  did  not  exist,  and  until  it  did,  Joseph  could  not  bind  his 
father  to  convey.  There  Is  an  absence  of  evidence  in  this 
record  that  appellee  ever  changed  the  condition  upon  which  he 
would  sell.  This  condition  having  been  imposed,  it  must  con- 
trol, whether  reasonable  or  not,  as  he  had  the  right  to  impose 
that  or  any  other.  But  it  appears  that  this  land  had  been 
entered  by  locating  a  land  warrant  which  had  been  transferred, 
and  as  there  was  an  informality  in  its  assignment,  he  may  well 
have  been  unwilKng  to  sell  until  it  was  rectified,  and  aU  doubts 
put  at  rest  by  the  receipt  of  the  patent.  He  no  doubt  was  un- 
willing to  sell  and  warrant  the  title,  whilst  it  was  doubtful 
whether  the  entry  would  be  affirmed.  "We  have  no  hesitation 
in  saying  that  the  offer  by  Joseph  to  seU  this  land  was  unauthor- 
ized, and  was  consequently  not  binding  upon  appellee. 

It  was,  however,  insisted  that  this  agreement  to  sell  by  Joseph, 
was  subsequently  ratified  by  appellee,  when  he  executed  the 
deed  to  appellant.  There  is  no  evidence  in  the  record  showing 
the  purpose  for  which  the  deed  was  made.  For  aught  that  ap 
pears,  it  may  have  been  only  for  the  purpose  of  being  delivered 
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upon  the  contingency  that  the  patent  had  been  received  at  the 
land  office.  And  although  Joseph  offered  to  deliver  it  upon 
the  payment  of  the  thousand  dollars  and  his  expenses,  he  at 
the  same  time  expressed  the  doubt  whether  appellee  was  bound 
to  convey.  The  fact  that  he  stated  to  Dr.  Meechener  that  he 
was  authorized  to  act  for  his  father,  does  not  prove  the  fact, 
nor  does  it  in  the  slightest  degree  tend  to  it.  It  could  only  be 
shown  that  he  was  authorized  to  act  as  his  agent  by  the  acts  or 
declarations  of  the  appellee.  Had  the  deed  been  delivered  to 
appellant  without  notice,  and  this  had  been  an  application  to 
set  it  aside,  then  a  very  different  question  would  have  been  pre- 
sented. But  the  deed  was  not  delivered,  nor  the  purchase 
money  or  any  part  of  it  paid.  And  appellee,  by  intrusting  the 
deed  to  his  son,  inflicted  no  injury  upon  appellant.  This  record 
is  entirely  silent  as  to  any  offer,  or  any  act,  by  appellee  after  he 
received  his  patent,  which  can  be  construed  into  a  ratification 
of  the  contract. 

We  are  therefore  of  opinion  that  the  court  below  did  right 
in  dismissing  the  bill,  and  the  decree  is  affirmed. 

Decree  affirmed. 


The  City  of  Chicago  v.  William  Wheelee. 
Same  v.  Eosalie  A.  Bonner  et  al. 

[ORIG.  ED.,  PAGE  478.] 

1.  Special  assessments  —  estoppel  of  city  to  deny  legality.  In  an  ac- 
tion of  assumpsit  against  a  citv,  to  recover  the  damages  awarded  by  the 
commissioners  for  lots  taken  for  the  extension  of  a  street,  the  city  ia 
estopped  from  denying  the  validity  of  its  proceedings.  It  cannot  avail 
itself  of  its  own  wrong. 

2.  Same  —  waiver  of  irregularities.  If  city  authorities  act  upon  an  assess- 
ment of  damages  and  benefits  for  the  extension  of  a  street,  and  approve  the 
report  of  commissioners  appointed  by  them,  the  city  will  be  held  to  have 
waived  all  antecedent  irregularities  in  the  proceeding. 

3.  Same  —  omission  of  dollar  mark.  Although  the  dollar  mark  is 
omitted  in  some  parts  of  an  assessment  for  the  opening  of  a  street,  yet  if 
there  are  sufficient  evidences  on  the  roll  to  determine  the  amount  to  be 
paid,  it  will  be  sufficient. 

4.  Same  —  valuation  of  property.  In  a  proceeding  to  grade  or  pave  a 
Btreet  by  assessment  upon  adjoining  property,  where  the  assessment  is  lim 
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ited  to  three  per  cent  of  the  value  of  the  property,  a  valuation  is  neces- 
Bary ;  but  in  a  proceeding  to  extend  a  street,  where  there  is  no  limit  to  the 
amount  of  the  damages  or  benefits,  a  valuation  will  not  be  required. 

5.  Interest  —  on  assessment  of  damages  for  property  taken.  If  a  city 
neglects  to  pay  damages  awarded  for  property  taken  to  open  or  extend  a 
street,  beyond  a  reasonable  time,  as  for  the  space  of  two  years,  interest  will 
be  alio  wed. on  the  claim. 

6.  Practice  in  Supreme  Court  —  where  proper  judgment  will  be  ren- 
dered. Where  the  amount  a  plaintiff  is  entitled  to  recover  depends  upon 
computation  only,  this  court,  upon  reversal,  will  render  the  proper  judg- 
ment. 

Appeals  from  the  Superior  Court  of  Chicago;  the  Hon. 
John  M.  "Wilson,  Judge,  presiding. 

These  were  two  actions  of  assumpsit,  brought  by  the  appel- 
lees against  the  city  of  Chicago,  to  recover  the  amount  of  dam- 
ages awarded  to  the  appellees,  respectively,  with  interest,  for 
property  taken  for  the  extension  of  a  street. 

The  declarations  set  out  the  various  steps  taken  by  the  city 
for  the  opening  of  the  street,  showing  the  amount  of  damages 
awarded  to  each  of  the  plaintiffs  by  the  commissioners  appointed 
to  assess  damages  and  benehts,  and  the  approval  of  their  report 
by  the  city  council. 

The  cause  was  tried  by  the  court  without  a  jury,  who  ren- 
dered judgment  in  favor  of  the  plaintiffs  for  the  damages 
awarded  them,  without  interest. 

These  cases  were  before  this  court  at  a  prior  term.  See  24 
HI.  105. 

Mr.  J.  L.  King,  for  the  appellant. 

Messrs.  Fakwell  &  Smith,  for  appellee  Wheeler. 

Messrs.  Aenold,  Lay  &  Geegoky,  for  appellees  Bonner 
et  al. 

Mr.  Justice  Walkee  delivered  the  opinion  of  the  Court : 
The  questions  presented  by  these  records  are  the  same  in  all 
respects,  and  will  therefore  be  considered  together  in  this  opinion. 
The  cases  were  special  assumpsit,  for  the  recovery  of  damages 
awarded  to  appellees,  which  they  had  severally  sustained  by  the 
appropriation  of  their  real  estate  to  the  use  of  the  city,  in  the 
extension  of  La  Salle  street.  On  the  trial  below,  the  appellees 
introduced  and  read  in  evidence,  against  the  objection  of  appel- 
lants, the  assessment  rolls,  in  which  the  commissioners  had 
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reported  the  amoimt  of  damages  appellees  had  severally  sus- 
tained by  the  appropriation  of  their  lots  for  this  improvement. 
The  caty  objected  to  it  as  evidence,  because  it  fails,  on  its  face, 
to  show  that  the  commissioners  making  the  return,  were  disin- 
terested freeholders,  residents  of  the  city  of  Chicago,  and  that 
there  are  no  words,  signs  or  characters  employed  in  the  assess- 
ment roll,  indicating  what  the  figures  therein  employed  were 
designed  to  represent. 

By  the  order  of  the  city  council,  entered  on  the  twelfth  day 
of  ITovember,  1855,  they  resolved  to  proceed  to  the  election,  by 
ballot,  of  three  reputable,  discreet  and  disinterested  freeholders 
of  the  city  of  Chicago,  to  ascertain  the  damages,  etc.,  occasioned 
by  opening  of  this  street.  They  proceeded,  and  elected  the 
commissioners.  It  appears  by  this  resolution,  that  they  were 
fully  apprised  of  and  determined  to  discharge  their  duty.  And 
notwithstanding  the  order  appointing  them  to  act,  fails  to  recite 
that  they  are  disinterested  freeholders  of  the  city,  it  does  not 
lie  with  the  city  to  insist  that  it  failed  to  perform  its  duty.  It 
cannot  be  heard  to  insist  upon,  and  avail  itself  of  its  own 
wrong.  To  permit  it  to  urge  this  objection,  after  the  real  estate 
thus  condemned  to  public  use  has  been  appropriated,  and  the 
owners  wholly  deprived  of  its  use,  would  be  to  sanction  fraud 
and  injustice  that  would  be  intolerable  in  any  court.  We  have 
no  hesitation  in  saying,  that  the  city  is  estopped  from  urging 
this  objection. 

But  even  if  it  is  not  estopped  by  the  appointment  of  the 
commissioners,  this  is  a  requirement  which  the  parties  may 
undoubtedly  waive.  And  the  parties  may  manifest  an  inten- 
tion to  waive  this  requirement  of  the  statute  expressly  or  by 
implication.  This  provision  was  inserted  to  secure  fairness, 
and  prevent  partiality,  and  is  for  the  mutual  benefit  of  the 
parties.  But  it  is  not  imperative.  These  commissionei-s  perform 
the  duties  of  jurors,  or  arbitrators,  when  acting  under  the  com- 
mission. And  whilst  the  law  has  provided  that  jurors  and  arbi- 
trators shaU  be  disinterested,  the  practice  has  ever  obtained,  that 
the  person  electing  a  juror  or  choosing  an  arbitrator,  cannot  be 
heard  afterwards  to  insist,  in  avoidance  of  the  verdict  or  award, 
that  the  juror  or  arbitrator  was  interested,  unless  imposition 
has  been  practiced.     It  is  however  otherwise,  where  the  party 
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is  not  present  and  takes  no  part  in  the  proceeding.  In  this 
case,  the  city  selected  the  commissioners,  and  if  not  disinter- 
ested, they  waived  the  objection  by  proceeding  afterwards  as 
though  they  were  in  all  respects  competent.  They  received 
and  approved  their  report,  ordered  the  street  to  be  opened,  the 
assessments  to  be  collected,  and  the  damages  to  be  paid ;  and 
these  acts,  we  think,  afford  abmidant  evidence  that  even  if  the 
commissioners  were  not  disinterested,  or  were  not  freeholders, 
or  did  not  reside  in  the  city,  that  appellant  waived  the  objec- 
tion, as  they  had  competent  authority  to  do,  and  cannot  be  heard 
to  object. 

In  regard  to  the  second  question,  this  court  has  repeatedly 
held,  that  in  assessments  for  taxation,  and  the  assessment  of 
damages,  and  the  amount  of  compensation  to  be  paid,  in  these 
proceedings,  the  amount  must  be  in  dollars  and  cents,  designated 
by  some  character,  word  or  mark.  But  in  this  case,  the  assess- 
ment roll  has  the  character  indicating  doUars,  annexed  to  the 
figures,  comprising  the  total  at  the  foot  of  the  columns  headed 
"  costs  of  proceedings,"  "  net  damages  "  and  "  net  benefits,"  but 
no  word,  character  or  mark  is  employed  to  designate  the  amount 
in  the  column  headed  "  valuation."  In  the  case  of  Gibson  v. 
The  City  of  Chicago,  22  HI.  566,  we  say,  "  the  court  is  disposed 
to  embrace  any  thing  which,  by  fair  and  reasonable  intendment, 
can  inform  us  of  the  meaning  of  the  figures  employed  in  the 
assessment."  In  this  case,  we  see,  the  bottom  of  the  column 
headed  "  net  damages,"  is  footed  up  "  $135,328.00,"  and  the 
two  "  00  "  are  separated  from  the  other  figures  by  a  single  line. 
This  manifestly  represents,  one  hundred  and  thirty-five  thou- 
sand three  hundred  and  twenty-eight  doUars.  And  when  we 
see,  on  the  top  of  the  last  and  preceding  pages,  written,  "Amount 
bro't  forward,"  and  at  the  bottom  of  each  page,  "  Amounts  car- 
ried forward,"  and  by  the  addition  of  all  the  figures  in  each  of 
the  columns  headed  "  net  damages,"  that  it  makes  the  total  sum 
of  the  footing,  it  renders  it  morally  certain,  that  the  figures 
placed  opposite  the  names  of  each  of  these  appellees,  were  de- 
signed to  represent  the  sum  in  doUars  and  cents,  which  was 
assessed  as  their  damages.  The  amount  is  as  certainly  deter- 
mined, as  if  the  doUar  mark  had  been  placed  at  the  head  of  the 
column,  or  at  the  left  hand  side  of  the  figures  opposite  their 
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names.  If  it  appears  from  any  part  of  tlie  report,  what  the 
figures  were  designed  to  represent,  it  will  suflBce. 

Then,  was  it  essential  in  this  proceeding,  that  the  figures 
placed  in  the  column  headed  "  valuation,"  should  have  desig- 
nated the  sum  which  they  were  employed  to  represent  ?  The 
statute  has  not,  in  terms,  required  the  commissioners,  in  this 
proceeding,  to  report  the  value  of  real  estate  assessed,  either  as 
benefited  or  damaged  by  the  improvement.  The  8th  section  of 
chapter  six  of  the  city  charter,  requires  the  commissioners  to 
make  an  estimate,  and  if  the  damage  be  greater  than  the  benefit 
received,  or  if  the  benefit  be  greater  than  the  damage,  in  either 
case  they  shall  strike  a  balance,  and  carry  the  difference  for- 
ward to  another  column,  so  that  the  assessment  may  show  what 
amount  is  to  be  received  or  paid  by  the  owners  respectively, 
and  the  difference  only  shall  be  coEectible  or  payable  to  them. 
Here  we  perceive  the  object  contemplated,  is  to  ascertain  the 
sum  each  property  holder  is  damaged  beyond  the  benefits  re- 
ceived, or  benefited  beyond  the  damage  sustained.  This  dam- 
age or  benefit  is  in  no  way  dependent  upon  the  value  of  the 
property  affected.  The  portion  of  a  lot  appropriated,  the 
change  in  its  improvements,  the  condition  in  which  it  is  left, 
its  nearness  or  remoteness  to  the  improvement,  etc.,  are  the 
basis  of  these  estimates,  and  not  the  value  of  the  land.  It  is 
the  amount  of  benefits  received  or  damages  sustained,  which  has 
to  be  ascertained,  and  this  without  reference  to  the  value  of  the 
property  affected. 

Tliis  proceeding  is  very  different  in  its  operation,  from  a  levy 
to  pave  or  grade  a  street,  by  assessment  on  the  adjoining  prop- 
erty. In  that  proceeding,  the  common  council  is  limited  in 
levying  the  assessment  to  a  sum  not  exceeding  three  per  cent 
on  the  value  of  the  property,  whilst  this  proceeding  has  no  limit 
but  the  amount  of  damages  or  benefits  sustained  by  the  prop- 
erty. In  that  proceeding,  it  is  absolutely  necessary  that  a 
valuation  should  be  fixed,  to  enable  the  common  council  to 
make  the  levy.  But  no  such  necessity  exists  in  this  proceeding, 
and  as  the  statute  has  not  required  it,  and  as  we  can  perceive 
no  necessity  for  it,  we  are  clearly  of  the  opinion,  that  its  omis- 
sion will  in  no  way  affect  the  validity  of  the  assessment. 

By  agreement,  the  appellees  assign  as  cross-error,  that  the 
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court  should  have  allowed  interest  on  the  amount  of  damages 
awarded  them  bj  the  assessment.  The  second  section  of  our 
interest  law  gives  six  per  cent  interest  upon  money  withheld 
by  an  unreasonable  or  vexatious  delay  of  payment.  When  this 
assessment  was  made,  returned  and  confirmed,  the  property 
condemned  for  the  street  became  that  of  the  city  for  public  use, 
and  the  city  became  the  debtor  of  the  former  owner  to  the 
amount  of  the  damages  reported,  and  allowed  by  the  city  on 
the  confirmation  of  the  report.  This  sum  they  justly  owed, 
and  were  bound  to  pay  within  a  reasonable  time.  The  law  has 
imposed  the  duty  upon  the  common  council  to  collect  and  pay 
it,  and  gives  the  city  a  lien  upon  all  property  assessed  for  bene- 
fits, for  the  space  of  two  years  after  the  confirmation  of  the 
report.  See  section  4,  chapter  8,  City  Charter.  From  this  pro- 
vision, it  is  obvious  that  the  general  assembly  regarded  two 
years  ample  time  in  which  to  collect  the  assessments  and  pay 
the  damages.  And  that  they  regarded  a  delay  of  more  than 
two  years  as  unreasonable,  is  manifest,  as  the  lien  is  taken  away 
after  that  period  has  elapsed.  And  as  the  legislature  has  indi- 
cated that  a  delay  of  more  than  two  years  is  unreasonable,  we 
are  of  the  opinion,  that  after  the  expiration  of  that  time,  the 
party  is  entitled  to  receive  interest  on  his  damages.  The  court 
therefore  erred  in  not  allowing  interest  after  the  9th  day  of 
June,  1858,  that  date  being  two  years  after  the  confirmation  of 
the  report.  We  shall  reverse  the  judgments  below,  and  as  the 
amount  which  these  appellees  are  entitled  to  receive,  depends 
upon  computation  only,  we  shall  render  the  proper  judgments 
here.  Upon  computation  we  find  that  Wheeler  is  entitled  to 
recover  |18,6Y3^,  and  Bonner  the  sum  of  $12,162^*^,  for 
which  sums  judgments  are  rendered,  respectively,  in  their  favor 
in  this  court. 

The  judgments  of  the  court  below  are  reversed,  and  judg- 
ments rendered  in  this  comi;. 

Judgments  r&veraed, 
61 — ^25th  III. 
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The  People  ex  rel.  Franklln  V.  Chambeelain 

V. 

The  City  of  Chicago. 

[ORIG.  ED.,  PAGE  483.] 

Maitoamus  —  when  petition  must  be  verified.  WMle  tlie  strict  English 
rule  of  supporting  an  application  for  a  mandamus  for  a  supposed  failure  of 
duty  by  separate  aflSdavits  is  not  essential  under  our  practice,  still  the  peti- 
tion must  contain  a  statement  of  all  the  facts  necessary  to  show  a  right  to 
the  relief  sought,  and  they  must  be  verified  by  a  jurat  or  affidavit  in  some 
form. 

This  was  an  original  application  in  this  court  for  a  mcmdamus. 

The  petition  set  forth  certain  proceedings  bj  the  city  of  Chi- 
cago for  the  extension  of  a  street,  the  allowance  of  damages  to 
the  relator,  the  confirmation  of  the  commissioners'  report  of  the 
assessment  of  damages  and  benefits,  the  issuing  of  warrants  to 
collect  the  benefits  assessed,  and  the  collection  of  a  large  sum. 

The  object  was  to  compel  the  city  to  pay  the  relator  the 
balance  due  him  on  his  assessment  of  damages.  The  petition 
was  not  verified. 

Messrs.  Walker,  Yan  Ajkmajst  &  Dexter,  for  the  petitioner. 

Mr.  Elliott  Anthony,  for  the  city. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
It  is  objected  that  an  alternative  writ  of  mandamus  should 
not  issue,  because  the  petition  is  not  verified  or  supported  by 
affidavits.  Tapping  on  Mandamus,  292,  lays  down  the  i-ule 
that  "  In  matter  of  right,  as  for  instance,  where  a  mandamus 
is  prayed  to  restore  a  man,  etc.,  the  court  does  not  requii'e, 
although  it  is  usually  supplied  with,  an  affidavit  of  the  fact ;  but 
where  the  writ  is  asked  upon  a  supposed  failure  of  duty,  then 
the  court  requires  an  affidavit,  for  such  a  writ  is  never  granted 
merely  for  the  asking;  some  reason  must  be  assigned  for  it, 
which  is  done  by  the  disclosure  of  a  sufficient  case  upon  affida- 
vits." This  rule  seems  to  be  fully  sustained  by  long  and  well 
recognized  practice.  Rex  v.  Cary,  3  Salk.  230,  and  cases  there 
^ited  in  support  of  the  rule. 

Whilst  the  strict  English  rule  of  supporting  the  application 
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by  separate  affidavits,  is  not  regarded  essential  by  our  practice, 
still  the  petition  must  contain  a  statement  of  all  the  facts  neces- 
sary to  disclose  a  case  entitling  the  party  to  the  relief  sought, 
and  they  must  be  verified  by  a  jurat,  or  affidavit  in  some  form. 
This  is  the  practice  as  it  prevails  in  this  country,  and  we  regard 
it  as  reasonable,  and  well  adapted  to  promote  the  ends  of  jus- 
tice. In  this  case  the  petition  proceeds  for  the  failure  of  a  duty 
by  the  city,  and  the  facts  set  forth  in  the  petition,  even  if  they 
are  sufficient  to  make  a  case,  are  not  verified  by  a  jurat  or 
otherwise,  and  the  writ  must  therefore  be  refused. 

Writ  of  mcmdamus  refused. 


Henry  E.  Diblee  et  al. 

V. 

Ezra  D.  Davison. 

[grig.  ED.,  PAGE  486.] 

1.  Abatement  — plea  to  jurisdiction.  As  a  superior  court  of  general  juris- 
diction will  be  presumed  to  have  acted  within  its  jurisdiction  until  the 
contrary  appears,  a  plea  to  the  jurisdiction  must  negative  every  fact  from 
which  jurisdiction  may  be  presumed,  as  to  every  part  of  the  action.  The 
plea  must  aver  facts,  and  be  certain  in  every  particular.  If  the  facts 
may  be  admitted  and  the  court  still  have  jurisdiction,  the  plea  is  bad. 

3-  Where  a  declaration  contained  several  counts  presenting  several  causes 
of  action,  a  plea,  "  that  the  contract,  promises  and  moneys  were  not  made 
specifically  payable,"  etc.,  was  held  bad  on  demurrer.  It  should  have 
denied  that  the  contract,  promises  and  moneys,  or  any  or  either  of  them, 
were  made  so  payable. 

3.  Same  —  as  to  part  of  several  causes  of  action.  Where  several  causes 
of  action  are  embraced  in  the  different  counts  of  a  declaration,  some  ol 
which  are,  and  some  of  which  are  not  within  the  jurisdiction  of  the  court, 
a  trial  may  be  had  as  to  the  former. 

"Writ  of  Ekeob  to  the  Circuit  Court  of  Peoria  county. 

This  was  an  action  of  assumpsit,  by  the  plaintiff  in  error 
against  the  defendant  in  error. 

The  summons  was  directed  to  the  sheriff  of  Marshall  county, 
where  the  defendant  was  served. 

The  defendant  pleaded  in  abatement,  that  the  supposed  cause-s 
of  action,  if  any,  have  accrued  out  of  the  jurisdiction  and  out 
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of  the  county  of  Peoria,  to  wit,  at  Plattsville,  in  Wisconsin ;  that, 
at  the  commencement  of  the  suit,  the  defendant  did  not  reside 
in  Peoria  county,  but  did  and  still  does  reside  in  Marshall  county, 
Illinois ;  that  the  summons  was  served  in  the  latter  county,  and 
by  the  sheriff  thereof ;  "  that  the  contract,  promises  and  moneys 
were  not  made  specifically  payable  in  the  county  of  Peoria,  and 
that,  at  commencement  of  suit,  plaintiffs  were  not,  nor  since 
have  been,  residents  of  Peoria  county,  "  concluding  in  the  usual 
form. 

The  plaintiff  demurred  specially  to  this  plea. 

The  plaintiff  by  leave  had  the  sheriff's  return  to  summons  to 
Woodford  county  amended,  and  the  court  thereupon  allowed 
the  defendant  to  plead  in  abatement  as  to  it,  which  was  sub- 
stantially as  the  plea  above  given.  The  plaintiff  demurred 
specially  to  this  plea.  The  court  overruled  the  demurrers  to 
both  pleas  and  rendered  judgment  against  the  plaintiff  for  costs. 

Ml*.  C.  C.  Bonnet,  for  the  plaintiffs  in  error. 

Mr.  H.  Geove,  for  the  defendant  in  error. 

Mr.  Justice  Walkee  delivered  the  opinion  of  the  Court : 
This  was  an  action  of  assumpsit.  The  declaration  contained 
two  special  and  the  common  counts.  The  defendant  interposed 
a  plea  in  abatement  to  each  writ  that  the  defendant  was  not  a 
resident  of  the  county  of  Peoria,  and  was  not  served  with  pro- 
cess within  that  county,  and  "  that  the  contract,  promises  and 
moneys  were  not  made  specifically  payable  in  the  county  of 
Peoria ;  and  that,  at  the  commencement  of  the  suit,  plaintiffs 
were  not,  nor  since  have  been,  residents  of  Peoria  county."  To 
these  pleas  defendants  filed  demurrers,  which  were  answered, 
and  the  suit  was  abated.  From  that  decision  the  plaintiff  prose- 
cutes this  writ  of  error. 

With  superior  courts  of  general  jurisdiction,  the  presumption 
is,  that  they  are  in  the  proper  exercise  of  jurisdiction,  until  the 
contrary  is  shown.  And  it  is  a  rule  of  pleading,  that  a  plea  to 
the  jurisdiction  of  the  court,  must  aver  facts,  showing  the  ab- 
sence of  jurisdiction,  and  must  be  certain  in  every  particular. 
If  the  plea  is  uncertain  in  any  particular,  it  wUl  be  bad  on 
demurrer,  or  if  the  facts  averred  might  be  admitted  to  be  true, 
and  the  court  stOl,  by  reasonable  intendment,  have  jurisdiction. 
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the  plea  will  be  bad.  In  other  words,  the  defendant  must  by 
his  plea  show  that  the  court  had  no  jurisdiction  in  any  event, 
and  it  must  appear  by  averment.  But  if  several  causes  of  action 
are  embraced  in  the  different  counts  of  the  declaration,  a  por- 
tion of  which  are  within  the  jurisdiction  of  the  court,  and  a 
portion  are  not,  the  court  may  proceed  to  try  and  determine 
those  of  which  it  has  jurisdiction,  and  a  plea  in  abatement,  to 
be  good,  should  only  be  to  the  cause  of  which  the  court  has  no 
jurisdiction. 

Does  the  language  of  this  plea,  "  that  the  contract,  promises 
and  moneys  were  not  made  specifically  payable  in  the  county  of 
Peoria,"  exclude  the  presumption  that  any  or  some  one  of  the 
promises  declared  upon,  may  not  have  been  so  made  payable  ? 
The  reasonable  construction  of  this  language  is,  that  all  of  these 
promises  and  moneys  declared  for,  were  not  made  specifically 
payable  in  the  county  of  Peoria.  And  such  an  averment  would 
imply  that  a  portion  or  some  one  of  them  was  specifically  pay- 
able at  that  place,  and  if  so,  the  court  had  jurisdiction  to  that 
extent.  Had  plaintiff  taken  issue  on  this  plea,  and  on  the  trial 
one  of  the  several  causes  of  action  declared  upon,  had  proved 
not  to  have  been  specifically  payable  in  that  county,  then  this 
averment  would  have  been  sustained.  To  have  been  sufficient, 
the  averment  should  have  denied  that  the  contract,  promises  or 
moneys,  or  any  or  either  of  them,  were  so  payable.  The 
demurrer  should,  therefore,  have  been  sustained  to  these  pleas. 
The  court  below  having  erred  in  overruling  the  demurrers  to 
these  pleas  and  abating  the  suit,  that  judgment  must  be  re- 
versed, and  the  cause  remanded. 

Judgment  reversed. 


Semele  Shoet  et  al, 

V. 

James  L.  Johnson,  Adm'e,  etc. 

[ORIG.  ED.,  FAOE  489.] 

1.  Administration — power  to  settle  claim  infa/oor  of  estate.  An  adinm< 
istrator  has  full  power  and  competent  authority  to  settle  a  claim  in  favor  of 
the  estate  he  represents,  and  if  done  in  good  faith,  his  action  cannot  be 
called  in  question  by  a  subsequent  administrator. 
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2.  Same  —  acts  of,  binding  when  approved  by  the  court.  Where  an  admin- 
istrator has  made  a  full  settlement  of  his  account  and  acts,  which  is  approved 
by  the  County  Court,  and  his  resignation  accepted,  and  he  fully  discharged 
this  will  constitute  an  adjudication  in  respect  to  his  acts,  and  will  be  bind 
ing  upon  the  estate  until  set  aside. 

3.  Same — powers  of  administrator  de  bonis  nan.  An  administrator  de 
bonis  noil  can  take  charge  of  and  administer  only  such  estate  as  is  not 
administered  by  the  first  administrator.  He  cannot  call  the  previous  admin- 
istrator to  an  account  for  waste  or  a.  devastavit  * 

4.  Same  —  wAo  may  call  administrator  to  an  account  for  waste.  If  an 
administrator  converts  a  claim  in  favor  of  the  estate  to  his  own  use,  he  will 
be  chargeable  with  a  devastavit,  upon  which  creditors  of  the  estate  may 
call  him  to  an  account,  but  in  case  of  his  resignation,  the  administrator  de 
bo7iis  noil  cannot. 

Writ  of  Ekror  to  the  Circuit  Coiu't  of  Jo  Daviess  county. 

This  was  a  bill  in  chancery,  filed  by  James  L.  Johnson,  admin- 
istrator de  honis  noii  of  the  estate  of  James  Bloomer,  deceased, 
against  Semele  Short,  Frederick  H.  Short,  her  husband,  and 
James  F.  Bloomer,  a  son  of  the  deceased. 

The  bill,  among  other  things,  alleges  in  substance,  the  death 
of  James  Bloomer  largely  indebted,  the  appointment  of  said  Se- 
mele Bloomer  (now  Short)  as  his  administratrix,  her  resignation 
and  the  appointment  of  the  complainant  as  her  successor,  the 
insolvency  of  the  estate,  and  the  application  of  all  the  assets  of 
the  estate  by  the  complainant  in  payment  of  debts,  leaving  a 
large  amount  yet  unpaid.  It  then  charges  that  one  McFarland 
was  indebted  to  the  estate  by  deed  of  trust  on  the  IST.  E.  fr.  qr. 
sec.  2,  T.  28,  R.  1  W.  of  the  fourth  principal  meridian,  and" 
that  said  Semele,  while  administratrix,  compromised  the  same 
by  taking  a  warranty  deed  for  said  land  to  herself  as  adminis- 
tratrix of  the  estate,  for  the  expressed  consideration  of  $3,000, 
excepting  from  the  covenants  the  deed  of  trust  given  to  Bloomer, 
and  an  attachment  in  favor  of  Henry  Corwith,  on  which  a  sale 
had  been  made,  and  all  tax  titles,  and  taxes  then  due. 

The  bill  charged  that  Semele  took  the  title  to  this  land  as  a 
naked  trustee  for  the  benefit  of  the  estate,  and  for  creditors, 
paying  nothing  therefor,  and  sought  to  have  the  same  subjected 
to  sale  for  tlidipayment  of  the  debts. 

The  defendants  answered  fully  and  at  length,  and  among 
other  things,  tlie  answer  states  that  Semele  on  her  resignation. 


♦  See  IkJanh  ft  nl.  v.  Thb  People,  16  m.  3»4. 
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and  before  the  same  was  accepted,  fully  settled  up  and  accounted 
for  all  the  effects,  etc.,  of  the  estate  which  came  to  her  hands, 
and  that  she  was  fully  released  and  discharged  by  the  court, 
and  sets  forth  the  order  of  the  county  court  discharging  her  m 
hcBG  verba  /  the  answer  also  denies  the  right  of  the  complainant 
to  call  on  her  to  account  for  any  part  of  the  estate  administered 
by  her ;  admits  that  the  deed  was  made  to  her  by  the  name  of 
"  Semele  Bloomer,  administratrix  of  the  estate  of  James 
Bloomer,  deceased,"  but  that  these  words  were  merely  descrvptio 
'personcB  ;  denies  that  she  took  this  deed  in  trust  for  creditors, 
and  insists  that  she  took  the  title  as  her  own,  as  she  had  a  right 
to,  and  that  she  had  fully  accounted  for  her  acts  in  making  the 
compromise  with  McFarland ;  that  the  land  was  sold  to  Henry 
Corwith  under  a  prior  attachment-  Hen,  and  that  Corwith 
assigned  his  certificate  of  purchase  to  said  Semele  for  a  valu- 
able consideration,  and  the  land  not  having  been  redeemed,  she 
held  title  mider  such  sale. 

The  complainant  filed  a  replication  to  the  answer,  and  the 
cause  was  heard  by  the  court,  who  granted  the  relief  sought, 
finding  Semele  to  be  a  naked  trustee,  removing  her  as  such,  and 
directing  the  complainant  to  sell  said  land,  and  convert  the 
saine  into  money,  etc.  The  defendants  prosecute  this  writ  of 
error. 

Messrs.  Leland  &  Leland,  and  Mr.  M.  T.  Johnson,  for  the 
plaintiffs  in  error. 

Messrs.  Faewell  &  Smith,  for  the  defendant  in  error. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 
We  do  not  perceive  any  valid  ground  of  complaint  set  up  in 
the  biU  filed  in  this  cause.  The  appellant,  whilst  she  was  the 
administratrix  on  the  estate  of  her  deceased  husband,  had  full 
power  and  competent  authority  to  settle  the  claim  against  Mc- 
Farland, or  any  other  debtor  to  the  estate,  and  if  she  acted  in 
good  faith,  she  cannot  be  called  in  question  for  it  by  a  subse- 
quent administrator.  Her  act,  in  this  regard,  has  been  adjudi- 
cated upon  by  the  court  of  probate,  and  approved,  and  a  i  ^Z 
settlement  of  her  administration  made  with  that  court,  and  her 
resignation  of  the  trust  accepted,  and  she  fully  discharged.  This 
constitutes  re.'i  j urficata,  and  is  binding  until  set  aside.    If,  how- 
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ever,  slie  appropriated  tlie  proceeds  of  this  debt  adjusted  witli  Mc- 
Farland  to  her  own  use,  she  would  be  chargeable  with  a  devas- 
tavit, in  which  the  administrator  de  bonis  non  would  have  no 
interest.  Creditors  of  the  estate'  might  caU  her  to  account,  but  not 
tliis  complainant.  She  had  administered  so  much  of  the  estate, 
and  it  cannot  now  be  said  to  be  estate  unadministered.  An 
administrator  de  bonis  non  can  take  charge  and  administer  only 
such  estate  as  is  not  administered  by  the  first  administrator. 
See  Stose  v.  The  Peojple,  post. 

We  see  no  ground  upon  which  to  sustain  the  decree,  and 
accordingly  reverse  it,  and  direct  that  the  bill  be  dismissed. 

Decree  reversed. 


John  MoCeeary 
Lucius  Newberry  et  al. 

[OKIG.  ED.,  PAGE  496.] 

Continuance  —  absent  evidence  must  be  material.  In  an  action  upon  a 
promissory  note  payable  at  a  particular  place,  the  issue  being  whether  the 
defendant  had  funds  at  that  place  when  the  note  matured,  the  defendant 
will  not  be  entitled  to  a  continuance  to  enable  him  to  prove  that  he  had 
funds  at  the  place  four  days  after  the  maturity  of  the  note. 

"Wkit  of  Ereok  to  the  Cook  county  Court  of  Common  Pleas. 

This  was  an  action  of  assumpsit,  by  Lucius  Newberry  and- 
others  against  McCreary,  upon  a  promissory  note. 

The  note  was  dated  April  15,  1858,  and  for  $496.15,  payable 
nine  months  after  date  at  the  Marine  Bank,  Chicago,  with 
interest  after  six  months. 

The  defendant  filed  two  special  pleas,  which  are  as  follows : 

"  And  for  a  further  plea  in  this  behalf,  as  to  said  first  count, 
the  said  defendant  says  actio  non,  because,  he  says,  that  after 
the  making  of  the  said  several  promises  and  undertakings,  in 
the  said  first  count  mentioned,  and  before  and  at  the  time  the 
Baid  promissory  note  became  due  and  payable,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  15th  day  of  January, 
A.  D.  1859,  to  wit,  at  said  county  of  Cook,  the  said  defendant 
deposited  and  caused  to  be  paid  for  the  purpose  of  discharging 
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the  said  promissory  note,  at  the  place  where  said  promissory- 
note  was  payable,  to  wit,  into  the  Marine  Bank,  in  the  city  of 
Chicago,  a  sum  of  money  sufficient  to  pay  the  same,  together 
wdth  the  interest  thereon,  to  wit,  the  sum  of  five  hundred  and 
four  dollars ;  and  the  said  sum  of  money  so  deposited  and  paid 
into  said  bank,  did  there  leave  for  the  purpose  aforesaid  ;  and 
this,"  etc. 

"  That  before  and  at  the  time  the  said  supposed  promissory 
note,  in  said  first  count  mentioned,  became  due  and  payable,  on, 
to  wit,  the  15th  day  of  January,  A.  D.  1859,  the  said  the 
Marine  Bank  of  Chicago  aforesaid,  was  the  agent  of  the  said 
plaintiffs  and  of  defendant,  for  the  payment  and  receiving  of 
the  said  sum  of  money,  payable  in  and  by  the  said  supposed 
promissory  note ;  that  on  the  day  when  the  said  note  was  pay- 
able by  the  terms  thereof,  to  wit,  the  day  and  year  last  afore- 
said, defendant  paid  into  the  said  bank,  being  such  agent  afore- 
said, and  said  bank  then  and  there  received  the  amount  of  said 
note  and  interest,  to  wit,  the  sum  of  five  hundred  and  four 
dollars,  in  full  payment  thereof,  and  interest  thereon ;  and 
this,"  etc. 

The  plaintiffs  replied  to  the  first  plea, "  that  the  defendant 
did  not,  before  and  at  the  time  the  said  note  became  due  and 
payable,  deposit  and  cause  to  be  paid,  for  the  purpose  of  dis- 
charging the  said  note,  at  the  Marine  Bank  of  Chicago,  a  sum 
of  money  sufficient  to  pay  the  same  with  interest  thereon,  and 
the  said  sum  of  money  leave  for  the  purpose  aforesaid,"  con- 
cluding to  the  country. 

To  the  second  special  plea  they  replied,  "  that  the  said  de- 
fendant did  not,  on  the  day  when  said  note  was  payable  by  the 
terms  thereof,  pay  into  the  said  Marine  Bank  of  Chicago,  the 
amount  of  said  note  and  interest  in  full  payment  of  said  promis- 
sory note,"  concluding  to  the  country. 

The  defendant  moved  the  court  for  a  continuance  upon  the 
following  affidavit,  omitting  caption  : 

"  W.  X.  McAllister,  being  duly  sworn,  deposes  and  says,  that 
he  is  acquainted  with  the  said  defendant ;  that  defendant  resides 
in  Springfield  in  this  State,  and  deponent  is  his  authorized  agent 
in  respect  to  this  suit,  and  knows  the  defendant's  case,  and  the 
facts  wliich  he  expects  to  prove  to  constitute  his  defense  there- 
52— 25th  III. 
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in.     And  deponent  further  says,  tliat  Edward  P.  Niles  is  a 
necessary  and  material  witness  for  the  defendant  in  this  cause, 
without  whose  testimony  the  defendant  cannot  safely  proceed 
to  the  trial  of  the  same  ;  that  defendant  expects  to  prove  by  the 
said  Niles,  that  on  the  28th  day  of  January,  1859,  and  for  some 
time   prior,  said   Niles   was   the   corresponding  clerk  of  the 
Marine  Bank  in  Chicago ;  that  on  the  19th  day  of  January,  said 
J!»f iles,  as  such  clerk,  received  a  letter  from  the  defendant,  from 
Springfield,  inclosing  the  sum  of  ten  hundred  and  forty-seven 
dollars  and  twenty-five  cents,  for  said  defendant,  out  of  which 
the  said  bank  was  directed  by  defendant,  in  said  letter,  to  pay  a 
note  of  defendant's  for  five  hundred  and  forty-thi-ee  dollars  and 
fifty  cents,  and  with  the  balance  —  $503.75  —  to  pay  the  note 
in  question  in  this  suit ;  and  said  balance  was  left  with  said 
bank  for  that  purpose ;  that  in  reply  to  said  letter,  the  said 
Niles  wrote  and  sent  to  the  defendant  the  letter  dated  January 
28,  1859,  herewith  filed  as  a  part  of  this  affidavit.     And  de- 
ponent further  says,  that  the  said  Niles  continued  in  said  bank 
during  all  last  season,  and  this  until  recently ;  that  deponent 
has  sent  his  clerk  to  said  bank  to  make  inquiries  as  to  where 
said  Niles  could  be  found,  and  could  get  no  information  what 
ever  as  to  where  he  now  resided  or  could  be  found ;  that  on  the 
8th  day  of  March  instant,  deponent  caused  a  subpoena  to  be 
issued  for  said  Niles'  attendance,  as  a  witness  in  this  cause,  on 
the  12tli  day  of  March  instant ;  that  the  same  was  given  by  him, 
on  said  8th  day  of  March,  to  Mr.  Dart,  a  deputy  sherifE,  and 
was  returned  by  him  that  said  witness  could  not  be  found. 
The  deponent  has  frequently,  during  the  term  of  this  court, 
made  inquiries  of  other  bankers,  who  did  business  daily  at  said 
Marine  Bank,  and  knew  said  Niles  whilst  he  was  there,  as  to 
the  whereabouts  of  said  Niles,  but  could  get  no  information  as 
to  where  said  Niles  had  gone,  or  where  he  could  be  found. 
Deponent  further  says,  that  he  has  this  day  ascertained,  for  the 
first  time,  that  said  witness  Niles  has  gone  to  and  now  resides 
in  the  city  of  New  Tork ;  that  the  defendant  will  be  able  to 
procure  his  testimony  by  the  middle  of  next  month.    Deponent 
further  testifies,  that  there  is  no  other  testimony  to  his  knowl- 
edge, and,  as  he  is  informed  by  defendant,  to  defendant's  knowl- 
edge, by  whom  he  can  prove  tlie  actual  receipt  of  said  money 
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as  aforesaid,  or  the  said  directions  given  by  the  defendant,  aa 
to  the  application  of  the  same,  besides  said  Niles ;  that  said 
letter  cannot  be  found,  or  its  contents  proved,  by  any  other 
person  ;  that  this  application  is  not  made  for  delay,  but  in  good 
faith,  that  the  defendant  may  prove  his  defense ;  nor  did  said 
witness  leave  with  deponent's  or  said  defendant's  privity  or 
consent." 

The  following  is  a  copy  of  the  letter  referred  to  in  the  fore- 
going affidavit : 

"  Marine  Bank  of  Chicago, 
"  Ghicago,  El,  Jan'y  28, 1859. 
"  John  McCreary,  Esq., 

"  Springfield,  III. 

"  Dear  Sir  :  Yours  of  18th  received 

inclosing  dft $1,047  25 

I  return  canceled  your  note 543  60 

"  To  your  credit $503  75 

"  The  other  note  has  not  been  presented. 

"  Respectfully, 

"  B.  F.  Carver,  Cash. 

"  E.  P.  NiLES." 

The  conrt  denied  the  motion  for  a  continuance,  and  a  trial 
being  had,  the  plaintiff  recovered  judgment  for  $538.32  and 
costs. 

Messrs.  Scates,  McAllister  &  Jewett,  for  the  plaintiff  in 
error. 

Messrs.  Helm  &  Clark,  for  the  defendants  in  error. 

Mr,  Chief  Justice  Catok  delivered  the  opinion  of  the  Court : 
We  are  of  opinion  that  the  court  below  properly  overruled 
the  motion  for  a  continuance.  The  issue  presented  and  to  be 
tried  was,  whether  the  defendant  had  funds  at  the  Marine  Bank 
sufficient  to  pay  the  note  on  the  day  of  its  matm-ity.  The  affi- 
davit showed  that  he  could  prove  by  the  absent  witness,  that 
he  had  funds  there  four  days  after  the  maturity.  There  was 
no  issue  to  which  this  testimony  would  have  been  pertinent, 
and  we  think  the  continuance  was  properly  denied. 
The  judgment  is  affirmed. 

Judgment  affi/rmed. 
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Geoege  VrcfOENT 

V. 

The  People  of  the  State  of  Illinois. 

[ORIG.  ED.,  PAGE  500.] 

1.  Recognizance  —  what  alteration  avoids.  If  a  justice  of  the  peace  taking 
a  recognizance  strikes  out  one  name  and  inserts  another,  without  the  con- 
sent  of  the  other  cognizors,  it  will  release  them. 

2.  Where  a  justice  after  taking  a  recognizance  changed  the  condition  so 
that  it  read,  "  if  the  above  bounden  William  Vincent  shall  be  and  appear," 
etc.,  instead  of  Geo7'ge  Yincent,  the  alteration  was  held  material,  and,  on 
plea  of  non  est  factum  verified,  to  release  the  cognizors  not  consenting  to 
the  change. 

Weit  of  Ekroe  to  the  Recorder's  Court  of  the  city  of  La 
SaUe. 

This  was  a  scire  facias  upon  a  recognizance  entered  into  by 
the  plaintifE  in  error  as  security  with  "WiUiam  Yincent  and 
William  Kelly. 

There  was  no  service  except  upon  George  Vincent.  He  ap- 
peared and  moved  to  quash  the  scire  /acias,  which  motion  the 
court  oveiTuled. 

The  plaintiff  in  error  then  pleaded  non  est  factum  verified 
by  affidavit,  nul  tiel  record,  and  a  special  plea  as  follows : 

"  That  although  it  is  true  that  on  the  said  29th  day  of  Septem- 
ber, 1859,  this  defendant,  together  with  said  William  Yincent 
and  William  Kelly,  did  execute  a  recognizance  to  the  People, 
etc.,  in  the  sum  of  $400,  as  charged  in  said  scire  faciaSy  yet 
this  defendant  avers,  that  since  the  time  this  defendant  exe- 
cuted said  recognizance,  and  before  the  same  was  returned  into 
this  court,  the  said  recognizance  was,  without  the  knowledge  or 
consent  of  this  defendant,  altered  in  a  material  part  thereof; 
that  is  to  say,  when  said  recognizance  was  executed  by  this 
defendant,  a  portion  of  the  condition  thereof  read  as  follows, 
viz.,  '  Kow  the  condition  of  this  recognizance  is  such,  that  if 
the  above  bounden  George  Yincent  and  William  Kelly  shall  be, 
etc.,'  but  that  this  portion  of  said  recognizance  was  so  altered 
as  to  read,  'Now  the  condition  of  this  recognizance  is  such, 
that   if   the  above  bounden  William   Yincent  and  William 
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Kelly,  etc' "  This  plea  also  alleged  that  the  recognizance  flC 
altered  was  the  same  one  mentioned  in  the  scire  /acias,  and 
concluded  with  a  verification. 

Bj  consent,  a  jury  was  waived,  and  the  cause  tried  by  the 
court. 

The  proof  showed  that  some  time  after  the  taking  and 
approval  of  the  recognizance,  the  justice  who  took  the  same, 
altered  and  changed  the  condition  so  as  to  make  the  same  read : 
"  Now  the  condition  of  this  recognizance  is  such,  that  if  the 
above  bounden  William  Yincent  and  William  Kelly  shall  be," 
etc.,  whereas,  instead  of  the  name  William  Yincent,  it  formerly 
read  "  George  Yincent."  This  alteration  was  made  some  two 
or  three  weeks  after  its  execution,  and  was  made  without  the 
knowledge  or  consent  of  the  cognizors. 

On  the  trial  the  defendant  objected  to  the  reading  of  the 
recognizance  in  evidence,  but  the  court  admitted  the  same. 
After  the  foregoing  proof,  the  defendant  moved  to  exclude  the 
recognizance,  which  motion  the  court  overruled.  The  court 
found  the  issues  for  the  People,  and  rendered  judgment  award- 
ing execution,  etc. 

Mr.  E.  F.  Bull,  for  the  plaintiff  in  error. 

Mr.  D.  P.  Jones,  State's  attorney,  for  the  People. 

Mr.  Jtjstige  Walker  dehvered  the  opinion  of  the  Court : 
This  was  a  scire  facias  on  a  recognizance.  A  plea  of  non  est 
factum  verified  by  affidavit  was  interposed.  On  the  trial  in 
the  court  below  it  appeared  in  evidence,  that  the  justice  of  the 
peace  before  whom  the  recognizance  was  taken,  without  the 
knowledge  or  consent  of  plaintiff  in  error,  struck  out  his  name, 
as  it  was  originally  inserted,  in  the  condition  of  the  recogni- 
zance, and  inserted  the  name  of  George  Yincent.  This,  it  ia 
contended,  was  such  a  change  as  released  the  cognizors.  As  it 
was  originally  executed,  the  recognizance  was  for  the  appear- 
ance of  the  plaintiff  in  error,  and  George  was  his  cognizor, 
whilst  by  the  change,  plaintiff  in  error  became  the  cognizor, 
and  George  the  principal.  This  was  certainly  material,  as  it 
wholly  changed  the  obligation. 

As  it  was  executed  by  the  parties,  it  required  plaintiff  in  eiTor 
"to  appear  to  answer  the  charge,  and  George  bound  himself  that 
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plaintiff  should  so  appear,  but  as  it  now  stands,  plaintiff  is  bound 
for  George's  appearance.  For  aught  we  know,  plaintiff  in  error 
may  have  been  perfectly  willing  to  bind  himseK  to  appear  to 
answer  the  charge,  and  not  willing  to  bind  himseK  that  G-eorge 
should.  We  must  look  alone  to  the  instrument  to  see  what  the 
parties  intended,  and  we  have  no  right  to  hear  evidence  that  a 
mistake  had  occurred.  K  that  was  the  case,  a  court  of  chan- 
cery may  give  relief  by  reforming  the  contract,  but  the  justice 
of  the  peace,  unauthorized  by  the  parties,  had  no  such  power, 
nor  had  the  court  below,  on  evidence  adduced,  any  power  to 
confirm  his  unauthorized  act.  We  are  clearly  of  the  opinion 
that  the  alteration  was  material,  and  that  when  made,  the  re- 
cognizance ceased  to  be  the  deed  of  plaintiff  in  error,  and  that 
the  court  below  erred  in  rendering  judgment  against  him. 
The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


William  Rea 

V, 

CONEAD    DURKEE. 

[grig.  ED.,  PAGE  503.] 

1.  Husband  and  wife  —  when  husband  is  liable  for  goods  furnished  U 
his  wife.  If  a  husband  disregards  bis  duty  to  furnish  his  wife  with  all 
articles  necessary  and  suitable  to  his  degree  and  condition  in  life,  she  may 
procure  them  from  whom  she  pleases,  and  he  will  be  liable  for  their  pay- 
ment. 

2.  Same —  neglect  or  agency  necessary  to  create  husband's  liability.  As  the 
husband  has  the  right  to  furnish  such  necessaries  in  the  mode  he  chooses, 
unless  he  fails  in  the  performance  of  this  duty,  or  it  is  shown  that  he  haa 
recognized  such  contracts  by  the  wife  as  binding  on  him,  he  will  not  be 
liable  to  others  for  goods  furnished  her. 

3.  Same  —  not  liable  if  the  wife  deserts  him,  without  cause.  If  the  wife, 
without  any  or  sufficient  cause,  deserts  her  husband,  and,  contrary  to  his 
wish,  lives  separate  from  him,  he  will  not  be  liable  for  her  contracts  for 
necessaries. 

4.  Same — grounds  upon  which  husband's  liability  rests,  questions  of  fact. 
Whether  goods  furnished  the  wife  are  suitable  to  the  husband's  position 
and  means,  and  whether  she  was  justified  in  deserting  him,  are  question! 
of  fact  for  the  jury  to  determine  upon  all  the  evidence. 

5.  Same  —  evidence  as  to  cause  for  desertion.    To  justify  a  wife  in  desert. 
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ing  her  husband,  the  causes  must  be  grave  and  weighty.  Extreme  harsh- 
ness and  great  austerity  of  manner  and  treatment,  a  want  of  care  in  provid- 
ing for  the  wife  and  his  family  in  a  reasonable  manner,  as  also  indignities 
to  the  wife,  may  be  considered  by  the  jury  in  determining  whether  there 
was  a  justification  for  the  separation. 

6.  Same  —  sufficiency  of  cause  for  desertion.  The  cause  that  will  justify 
a  wife  in  leaving  her  husband,  and  make  him  liable  for  her  contracts,  must 
be  of  the  same  character  which,  if  continued  or  repeated  from  time  to  time 
for  two  years,  would  form  a  legal  ground  for  divorce. 

7,  Same  —  burden  of  proof  to  show  husband's  liability.  Where  goods  are 
supplied  to  a  woman  living  separate  from  her  husband,  the  burden  of  proof 
rests  upon  the  person  giving  credit  to  show  the  husband's  liability,  the  pre- 
sumption being  against  the  same. 

Appeal  from  the  Circuit  Court  of  Ogle  county. 

This  was  an  action,  brought  before  a  justice  of  the  peace  by 
Durkee  against  E.ea,  for  goods  furnished  to  the  defendant's 
wife,  and  taken  by  appeal  to  the  circuit  court. 

On  the  trial  of  the  appeal,  the  proof  showed  that  the  plaintiff 
was  a  merchant,  and  sold  a  bill  of  goods  to  Mrs.  Rea,  amount- 
ing to  $71.61 ;  that  at  the  time  the  goods  were  sold,  Mrs.  Ilea 
had  left  her  husband,  and  lived  in  a  small  house  near  Oregon, 
where  the  plaintiff  resided,  where  she  had  been  ten  or  twelve 
weeks,  and  that  she  utterly  refused  to  return  and  live  with 
her  husband.  There  was  no  proof  of  any  ill  treatment  by  the 
husband. 

The  court,  at  the  request  of  the  plaintiff,  gave  the  following 
instructions : 

"  1.  That  where  a  wife  leaves  her  husband,  and  resides  apart 
from  him,  the  husband  is  not  liable  for  goods  sold  to  her,  when 
so  living  apart  from  him,  unless  she  left  him  for  good  cause. 

"  2.  But  if  the  separation  was  caused  by  improper  treatment 
on  his  part,  he  is  liable  for  her  necessary  support,  and  to  that 
extent  she  has  credit  in  the  community  to  buy  on  his  account. 

"  3.  That  whether  the  wife  had  good  cause  for  leaving  the 
husband,  is  a  matter  of  fact  to  be  decided  by  the  evidence. 

"  4.  That  if  the  jury  believe,  from  the  evidence,  that  any  wit 
ness  has  testified  willfully  false  to  a  material  fact,  the  jury  will 
be  justified  in  disregarding  the  testimony  of  such  witness." 

The  defendant  asked  the  court  to  give  the  following  instruc 
tions : 

"1    If  the  jury  believe,  from  the  evidence,  that  the  bill  of 
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goods  for  which  this  action  is  brought,  was  purchased  from  the 
plaintiff  by  the  wife  of  the  defendant,  that  in  order  to  justify  a 
recovery,  the  jury  must  believe,  from  the  evidence,  that  the  wife 
had  authority  from  the  defendant  to  purchase  the  same,  and  in 
arriving  at  a  conclusion,  in  the  absence  of  express  authority  on 
that  point,  it  is  proper  and  legitimate  for  the  jury  to  take  into 
consideration  the  proximity  of  the  plaintiff's  store  to  the  resi- 
dence of  the  defendant,  and  the  position  of  the  defendant's 
family,  the  business  character  of  the  defendant,  and  the  manner 
and  course  in  which  the  defendant  transacted  his  own  business, 
and  the  quantity,  quality  and  aptness  of  the  goods,  and  any  and 
all  circumstances  that  would  tend  to  raise  an  inference  of  an 
implied  authority,  and  in  the  absence  of  such  conclusion  in 
favor  of  the  plaintiff,  the  jury  must  find  for  the  defendant. 

"2.  That  if  the  jury  believe,  from  the  evidence,  that  the 
merchandise  for  which  this  action  is  brought,  was  sold  by  the 
plaintiff  to  defendant's  wife,  and  at  the  same  time  the  wife  was 
Hving  apart  from  the  defendant,  then  in  order  to  justify  the 
plaintiff  in  recovering,  the  burden  falls  upon  the  plaintiff  to 
prove,  to  the  satisfaction  of  the  jury,  that  the  wife  left  with  the 
consent  of  her  husband,  or  that  his  treatment  of  her  was  cruel, 
or  his  conduct  so  violent  as  to  lead  her  to  fear  or  apprehend 
personal  violence ;  and  that  the  evidence  offered  by  the  plain- 
tiff of  partiahty  in  the  treatment  of  the  wife,  children,  or  the 
treatment  of  the  wife  during  the  confinement,  and  the  quality 
of  provisions  furnished  by  the  defendant,  detailed  in  evidence, 
is  not  such  evidence  as  will  justify  the  jury  in  finding  that  she 
left  for  maltreatment  or  fear  of  personal  violence. 

"  3.  That  if  the  jmy  believe,  from  the  evidence,  that  the 
plaintiff  sold  the  goods  sued  for,  to  the  defendant's  wife  while 
living  separate  from  her  husband  without  his  consent,  the  plain- 
tiff must  prove  before  he  can  recover,  that  the  wife  had  just 
and  legal  reason  and  cause  so  to  leave  her  husband. 

"  4.  That  the  cause  that  will  justify  a  woman  in  leaving  her 
husband,  must  be  of  the  same  character  wliich,  if  continued  or 
repeated  from  time  to  time  for  two  years,  would  form  a  legal 
ground  for  divorce. 

"  5.  That  no  matter  what  was  the  care  given  to  Mrs.  Rea,  in 
February,  during  her   confinement,  if  without  complaint  or 
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objection,  she,  after  her  recovery,  continued  to  live  with  her 
husband,  and  there  was  no  repetition  of  bad  treatment  until 
the  sixth  day  of  the  following  May,  as  the  law  presumes  that 
the  offense,  if  there  was  any,  was  forgiven." 

The  court  gave  the  first  of  these  instructions  after  modifying 
the  same,  by  adding  the  following  words :  "  Unless  they  believe, 
from  the  evidence,  that  the  treatment  given  her  by  her  husband 
was  improper,  and  that  on  account  thereof  she  left  him  for  just 
cause,"  and  refused  to  give  the  others,  except  the  third. 

The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  $74.61,  and  costs  of  suit. 

Messrs.  Glovee,  Cook  &  Campbell,  for  the  appellant. 

Messrs.  Knox,  Eustace  &  Reed,  for  the  appellee. 

Mr.  Justice  WAiiXEB  dehvered  the  opinion  of  the  Court : 
The  law  has  imposed  the  duty  upon  the  husband  of  furnish- 
ing the  wife  with  all  articles  necessary  and  suitable  to  his  deg;  ee 
and  condition  in  life.  If  he  disregards  this  duty,  the  wife  may 
procure  them  of  whom  she  pleases,  and  the  husband  will  be 
liable.  Whilst  this  is  true,  the  husband  has  the  right  to  furnish 
them  in  the  mode,  and  from  whom  he  may  choose.  And  when 
he  has  furnished  them,  other  persons  can  have  no  such  right. 
Their  right  to  do  so  can  only  arise  when  the  husband  has  failed 
in  the  performance  of  this  duty.  And  when  he  has  discharged 
this  duty  he  may  escape  all  liability  for  the  wife's  contracts, 
unless  it  be  shown  that  she  has  been  accustomed  to  make  such 
contracts,  and  he  has  recognized  them  as  binding ;  as  the  law 
would  then  imply  that  she  was  acting  as  his  agent,  to  revoke 
which,  he  should  give  notice  that  he  would  not  hold  himself 
bound  by  her  agreements. 

As  the  law  imposes  the  duty  upon  the  husband  to  furnish  his 
wife  with  all  necessaries  suitable  to  his  position  in  society  and 
his  means,  during  coverture,  it  follows  that  if  the  wife,  without 
any  or  for  insufficient  cause,  deserts  her  husband,  and,  contrary 
to  his  wish,  lives  separate  and  apart  from  him,  that  he  will  not 
be  liable  for  her  contracts  for  necessaries.  It  is  only  during 
cohabitation,  or  when  the  husband  has  expelled  the  wife  from 
his  house,  or  by  bad  treatment  has  compelled  her  to  leave,  or 
where  it  is  by  consent  that  they  are  living  separate,  that  the 
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husband  is  held  liable.  K  the  wife,  without  sufficient  cause, 
deserts  her  husband,  he  is  not  liable,  and  it  is  for  aU  persons 
knowing  that  the  parties  live  separate,  to  know  whether  the 
wife  had  cause  to  desert  her  husband.  The  questions  as  to 
whether  goods  famished  the  wife  were  suitable  to  the  hus- 
band's position  and  means,  and  whether  she  was  justified  in 
deserting  her  husband,  are  those  of  fact,  and  are  for  the  jury 
to  determine  fi'om  all  of  the  evidence  on  the  trial.  In  this 
case  the  wife  had  separated  from  the  husband,  and  whether  she 
was  justified  in  doing  so,  was  for  the  jury  to  determine  from 
the  evidence.  The  wife  is  not  wan-anted  in  doing  so  for  slight 
and  trivial  causes,  but  to  be  justified,  the  causes  must  be  grave 
and  weighty.  Extreme  harshness  and  great  austerity  of  man- 
ner and  treatment,  a  want  of  care  in  providing  for  the  wife  and 
his  family  in  a  reasonable  manner,  as  also,  indignities  to  the 
•wife,  may  all  be  considered  by  the  jury  in  determining  whether 
there  was  a  justification  for  the  separation. 

If  the  husband  deserts  his  wife,  turns  her  away  without  rea- 
sonable grounds,  or  compels  her  by  ill  usage  to  leave  him,  he  is 
liable  in  the  same  manner  and  to  the  same  extent  as  if  cohabita- 
tion continued.  In  such  a  case  he  cannot  escape  liability  by 
giving  notice  not  to  trust  her,  unless  he  has  supplied  her  with 
suitable  necessaries.  Where  goods  are  supplied  to  a  woman 
living  separate  from  her  husband,  it  devolves  upon  the  person 
giving  the  credit  to  show  that  the  husband  is  liable,  the  pre- 
sumption being  that  he  is  not,  unless  she  is  deserted  by  the" 
husband.  According  to  these  principles,  the  third  and  fourth 
of  appellant's  instructions  should  have  been  given,  as  they 
assert  the  rule  here  indicated.  If  there  was  an  act  of  bad 
treatment  perpetrated  that  would  justify  a  separation,  and  the 
party  who  was  subjected  to  it  remains  afterwards  for  the  length 
of  time  indicated  in  the  fifth  instruction,  the  presumption  would 
be  that  it  had  been  forgiA'en ;  but  if  the  same  or  some  other  bad 
treatment  was  inflicted,  it  would  revive  the  original  oflense,  be- 
cause, when  the  party  continues  the  cohabitation,  it  is  presumed 
to  be  on  the  condition  that  the  other  party  will  discharge  all  of 
the  duties  of  the  relation.  This  instruction,  in  substance,  asserts 
this  principle,  and  should  have  been  given.  It  would  have  been 
the  province  of  the  jury  to  determine,  from  the  evidence,  whethei 
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there  had  been  a  repetition  of  bad  conduct,  such  as  was  indicated 
in  the  previous  instructions.  The  first  instruction  may  not  be 
altogether  accurate  as  given,  and  not  sufficiently  expKcit  as  to 
the  authority  to  purchase,  and  was  in  that  respect  calculated  to 
mislead  the  jury ;  and  the  qualification  was  defective  in  not  in- 
forming the  jury  what  would  be  just  cause  of  desertion,  or  what 
would  be  improper  treatment. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


Jesse  McLain 

V. 

Geokge  Lohe  et  al. 

[grig.  ED.,  PAGE  507.] 

1.  Assignee  after  matuhity — takes  subject  to  defense  of 'payment.  If 
a  promissory  note  is  transferred  after  it  is  due,  the  assignee  takes  the 
same  subject  to  the  defense  of  payment. 

2.  Payment  in  property.  When  it  is  agreed,  at  the  time  of  giving  a  note, 
that  it  may  be  discharged  in  wood  at  so  much  a  cord,  if  a  suflBcient  amount 
of  wood  is  delivered,  this  will  be  a  payment. 

3.  Trust  deed  —  when  debt  is  paid,  a  sale  will  be  enjoined.  When  the 
debt  secured  by  deed  of  trust  is  fully  paid,  a  sale  by  the  trustee  will  be 
enjoined,  and  the  trustee  required  to  execute  and  deliver  a  deed  releasing 
the  premises. 

Appeal  from  the  Circuit  Court  of  Stephenson  county ;  the 
Hon.  Benj.  R.  Sheldon,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Jesse  McLain  against  George 
Lohr,  John  C.  Kean,  T.  M.  Kean  and  John  A.  Clark,  to  enjoin 
the  sale  of  premises  under  a  deed  of  trust. 

It  appears  that  on  June  17,  1857,  the  complainant  gave  his 
promissory  note  for  $300,  payable  to  George  Lohr,  three  months 
after  date,  with  interest  at  ten  per  cent,  and  to  secure  the  pay- 
ment thereof,  complainant  made  and  executed  to  the  defendant 
Clark  a  deed  of  trust  upon  certain  real  estate,  with  the  usual 
power  of  sale. 

The  trustee  had  advertised  the  sale  of  the  premises,  when  the 
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complainant  filed  this  bill  to  restrain  him  from  selling  the  land, 
alleging  payment. 

The  cause  was  heard  upon  bill,  answer,  replication  and  proofs, 
when  the  court  dissolved  the  injunction,  and  dismissed  the  bill, 
from  which  decree  the  complainant  appealed. 

Messrs.  Turner  &  Ingalls,  for  the  appellant. 

Messrs.  Leland  &  Lelakd,  for  the  appellees. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

The  evidence  in  this  case  shows,  that  the  note  in  controversy 
was  given  for  the  purchase  of  a  tract  of  land.  That  fifty  dollars 
was  paid  upon  it  at  the  time  it  was  given,  and  it  was  agreed 
that  the  amount  of  an  account  held  by  appellant  against  Lohr 
should  also  be  credited  when  the  amount  should  be  settled,  and 
the  remainder  discharged  by  hauling  wood  to  Freeport  at  two 
dollars  per  cord.  Appellee  J.  C.  Kean  was  present  and  drew 
the  writings  evidencing  the  sale  of  the  land.  It  appears  that 
the  note  was  indorsed  with  the  fifty  dollars,  ninety-one  doUars 
on  the  18th  of  September,  as  of  the  date  of  the  note,  and  the 
further  sum  of  four  dollars.  The  note  was  transferred  after  its 
maturity,  and  with  full  notice  to  the  agent,  who  purchased  it 
for  the  holder,  that  appellant  claimed  that  it  was  fully  paid. 

The  whole  controversy  in  this  case  arises  upon  the  credit  of 
ninety-one  dollars.  The  appellee  claims  that  it  embraces  the 
whole  amount  for  hauling  wood,  whilst  appellant  claims  that  it 
was  the  amount  of  the  account  agreed  to  be  credited  when  th-e 
note  was  executed,  and  that  for  the  hauling  of  wood  after  that 
time  he  is  entitled  to  a  further  credit  fully  equal  to  the  balance 
on  the  note.  Tiffany,  who  was  employed  by  Lohr,  and  was 
at  work  in  the  same  yard  where  the  wood  was  delivered,  testi- 
fies that  appellant  delivered  wood  to  Lohr,  which  he  estimates 
at  one  hundred  cords  or  more.  That  the  larger  portion  of  it 
was  hauled  in  the  summer  and  fall  of  1857.  He  also  testifies 
that  he  hauled  wood  during  the  previous  spring,  and  that  in  aU 
about  two  hundred  cords  had  been  hauled  from  the  forty  acre 
tract  sold  by  Lohr  to  appellant,  and  that  he  saw  no  other  person 
liaul  from  that  tract.  Shuler  also  testified  that  he  saw  appellant 
iianl  wood  to  Lohr. 

From  this  evidence  we  think  that  it  is  apparent  that  one  hun- 
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dred  cords  or  more  were  delivered  after  the  note  was  executed ; 
and  that  wood  had  been  previously  hauled.  The  witness  gives 
it  as  his  opinion  that  in  all  as  much  as  two  hundred  cords  had 
been  deKvered,  and  this  witness  stands  uncontradicted,  and  it 
appears  that  he  had  a  sufficient  opportunity  of  knowing  the 
amount  delivered.  Then,  when  he  was  to  receive  two  dollars  a 
cord,  this  would  greatly  exceed  the  amount  of  the  note  and 
interest,  after  deducting  the  other  payments. 

It  is  true  that  the  agent  testified  that  appellant  admitted  to 
him  that  the  ninety-one  dollar  credit  was  all  he  claimed  on 
account  of  hauling  wood.  He  also  testified  that  appellant  said 
he  claimed  no  other  credits  than  those  indorsed.  This  evidence 
is  opposed  to  the  testimony  of  Liser,  who  testified  that  the  agent 
Kean  said  to  appellant,  when  the  credit  of  ninety-one  dollars 
was  indorsed,  that  appellant  was  then  safe,  as  he  could  bring  in 
his  wood  account  as  a  set-otf  against  the  note.  And  that  again, 
in  !November,  Kean,  the  agent,  agreed  to  settle  and  allow  appel- 
lant's account  against  Lohr  on  the  note,  but  said  he  did  not  then 
have  time,  but  requested  him  to  call  again,  which  he  did  some 
weeks  afterwards,  when  he  informed  appellant  that  he  had  pur- 
chased the  note,  but  said  it  could  be  settled.  The  appellant 
afterwards  called,  but  appellees  then  refused  to  allow  as  a  credit 
more  than  sixteen  or  eighteen  dollars.  Appellant  insisted  that 
he  had  more  than  paid  the  note,  and  complained  of  the  agent 
for  having  purchased  it,  as  he  must  have  known  that  it  was 
more  than  paid.  Kean  nowhere  denies  that  this  conversation 
occurred,  but  testifies  to  a  different  one.  It  seems  strange,  if 
this  evidence  was  untrue,  that  Kean  did  not  contradict  it,  as 
his  evidence  was  given  on  the  trial  after  Liser  had  given  his, 
and  when  he  must  have  known  that  it  was  material  and  must  go 
far  to  establish  the  defense.  From  the  whole  of  this  evidence 
we  are  satisfied  that  the  payment  of  the  note  is  established.  And 
as  it  was  transferred  after  it  was  due,  that  the  pm*chaser  took  it 
subject  to  the  defense.  The  court  below  should  therefore  have 
enjoined  the  sale  of  the  land  under  the  trust  deed,  and  decreed 
a  reconveyance  by  the  trustee  to  the  appellant.  The  decree  of 
the  court  below  is  reversed,  and  a  decree  entered  here  perpetu 
ally  enjoining  the  sale  of  the  land,  by  appellee  Clark,  and  that 
he,  within  sixty  days,  make,  execute  and  deUver  a  deed  convey- 
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ing  the  the  premises  to  appellant,  and  that  appellee  Thomas  M. 
Kean  pay  the  costs  of  this  proceeding,  as  weU  in  this  as  the 
court  below. 

Decree  reversed. 


Christian  V.  Dodson 

V. 

.   Petee  Sears. 

[grig.  ED.,  PAGE  513.] 

1.  Account  books  —  when  admissible  as  evidence.  In  case  of  open  ac- 
counts, composed  of  numerous  items,  where  the  entries  are  proved  to  have 
been  made  by  the  party  himself  when  he  had  no  clerk,  and  has  no  receipt 
or  admission  by  the  party  charged  that  the  articles  were  received,  and  proof 
is  made  that  some  of  the  articles  were  delivered,  and  that  the  boobs  have 
been  fairly  kept,  the  books  may  be  admitted  in  evidence. 

2.  When  the  preliminary  proof  shows  that  the  party  had  clerks  or  ser- 
vants employed  during  the  whole  or  a  greater  part  of  the  time  the  entries 
purport  to  have  been  made,  who  aided  in  making  sales,  his  books  of  account 
are  not  admissible.  These  witnesses  should  be  called  in  such  case,  as  the 
presumption  is,  they  cxjuld  prove  the  sale  and  delivery. 

Appeal  from  the  Circuit  Court  of  Kane  comity ;  the  Hon. 
I.  G.  Wilson,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Peter  Sears  against  Chris- 
tian V.  Dodson,  upon  an  account  for  rent  due,  goods  sold,  money . 
lent,  etc. 

On  the  trial  the  plaintiff  called  Thomas  A.  Scott,  to  lay  the 
foundation  for  introducing  his  account  books  in  evidence,  and 
proved  by  him  that  items  in  the  book,  amounting  to  $74.51, 
were  in  the  handwriting  of  the  plaintiff,  and  that  charges 
therein  to  the  amount  of  $26  were  in  the  handwriting  of  the 
witness. 

It  further  appeared  from  the  evidence  that  A.  W.  Glass,  Mr. 
Antliony,  Mr.  Cleaveland,  Mr.  Clark,  Mr.  Collins,  and  others, 
were  clerks  for  the  plaintiff,  all  of  whom  were  in  the  habit  of 
making  entries  in  the  books,  and  whose  handwriting  appeared 
in  the  same.  All  the  witnesses  by  whom  the  plaintiff  attempted 
to  prove  a  settlement  of  their  accounts  in  the  books,  testified 
that  the  plaintiff  had  clerks  when  they  dealt  with  him. 
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The  defendant  objected  to  the  books  as  evidence,  but  the 
oourt  overruled  the  objection  and  admitted  the  same. 

The  plaintiff  recovered  judgment,  from  which  the  defendant 
appealed. 

Mr.  A.  M.  Hekeington,  for  the  appellant. 

Mr.  J.  H.  Matboene,  for  the  appellee. 

Mr.  Justice  WAiiXEK  delivered  the  opinion  of  the  Court : 

We  only  propose  m  this  case  to  determine,  whether  the 
preliminary  proof  warranted  the  introduction  of  appellee's 
account  books  as  evidence.  This  court  has  adopted  the  rule, 
that  in  cases  of  open  accounts,  composed  of  numerous  items, 
where  the  entries  are  proved  •  to  have  been  made  by  the 
party  himself  when  he  had  no  clerk,  and  has  no  receipt  or 
admission  by  the  party  charged  that  the  articles  were  received, 
and  proof  is  made  that  some  of  the  articles  were  delivered,  and 
that  his  books  have  been  fairly  kept,  the  books  may  be  admit- 
ted in  evidence.  Their  admissibility  is  placed  upon  the  grounds, 
that  if  there  was  no  clerk  or  servant,  who  could  know  of  their 
delivery,  a  resort  must  be  had  to  the  next  best  evidence.  Boyer 
V.  Sweety  3  Scam.  120 ;    Waggeman  v.  Peters^  22  111.  42. 

This  character  of  evidence  is  only  admissible  from  necessity, 
and  to  prevent  a  failure  of  justice.  It  is  a  species  of  secondary 
evidence,  only  authorized  when  it  appears  from  preliminary 
proof  that  there  is  no  witness  by  whom  the  sale  and  delivery 
of  the  articles  charged,  can  be  proved.  In  tliis  case  the  evidence 
shows,  that  during  the  greater  part  if  not  the  whole  time,  these 
entries  purport  to  have  been  made,  appellee  liad  clerks  or  ser- 
vants employed  in  his  establishment,  who  aided  in  making 
sales,  and  who  had  ample  means  of  knowing  whether  appellant 
purchased  the  goods.  These  witnesses  should  have  been  called, 
as  the  presumption  is,  that  they  could  have  proved  the  sale  and 
delivery.  The  proper  foundation  was  not  laid  for  the  intro- 
duction of  appellee's  books  of  account,  and  the  court  below 
erred  in  permitting  them  to  be  read  in  evidence. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Andrew  Sohnetdeb 

V. 

Heney  Westerman. 

[OKIG.  ED.,  PAGE  514.] 

1.  SaXlB  —  when  the  title  passes.  The  title  to  personal  propertj  does  not 
pass  to  the  purchaser  until  the  purchase  is  completed  and  nothing  remains 
to  be  done  under  the  agreement. 

2.  Same  — when  title  passes  under  contract  to  manufacture.  Where  a  party 
contracting  for  the  manufacture  of  articles  dies  before  they  are  delivered 
to  him,  or  before  any  act  of  ownership  is  exercised  over  them  by  him,  no 
title  passes,  and  a  stranger  may  afterwards  purchase  and  hold  them. 

3.  Evidence  —  relevancy  to  show  that  property  does  not  belong  to  an  estate. 
A  party  who  is  not  an  administrator  of  an  estate  may  show  that  he  has  paid 
more  money  on  account  of  the  estate  than  he  received,  as  tending  to  show 
that  certain  property  purchased  by  him  was  not  paid  out  of  money  belong- 
ing to  the  estate,  and  therefore  was  his  own  property. 

Weit  of  Eekob  to  the  Cii-cuit  Court  of  Tazewell  comity. 

This  was  an  action  of  replevin,  by  Andrew  Schneider  against 
Henry  Westerman,  for  the  recovery  of  sixteen  beer  tubs. 

The  declaration  contained  two  counts,  one  for  the  wrongful 
taking  and  the  other  for  a  wrongful  detention. 

The  defendant  filed  four  pleas:  1.  Non  cepit.  2.  I^on 
detinet.  3.  Property  in  the  defendant.  4.  Property  in  the 
defendant  as  the  administrator  of  the  estate  of  Henry  Ewalt, 
deceased. 

It  appeared  from  the  evidence  that  Henry  Ewalt  in  his  life- 
time contracted  for  the  manufacture  by  Seo  of  the  beer  tubs  or 
puncheons  in  suit  and  others ;  that  Ewalt  never  received  but 
five  of  them  before  his  death ;  that  eleven  or  twelve  of  them 
were  completed  about  the  time  of  his  death ;  and  that  after  his 
death  Seo  made  ten  others,  aU  of  which  Auguste  Winkle  took 
away,  paying  Seo  $300  therefor.  "Winkle  married  the  widow 
of  Ewalt  soon  after  his  death.  The  plaintitf  derived  title  under 
a  chattel  mortgage  given  by  Auguste  Winkle  to  him,  recorded 
Dec.  17,  1851),  to  secure  the  payment  of  a  note  of  $350.  The 
plaintifis  showed  that  the  note  was  due  and  unpaid,  and  that  the 
defendant  claimed  to  hold  the  property,  and  a  demand  by  him 
of  the  defendant  for  the  same  before  suit  and  a  refusal. 
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The  plaintifE  called  M.  Joiheo  as  a  witness,  and  offered  to 
prove  by  him  that  Ewalt  was  indebted  to  witness  $400,  and 
that  Winkle,  after  Ewalt's  death,  paid  the  same ;  that  Ewalt  at 
his  death  owed  Winkle  $T00 ;  that  Winkle  paid  for  work  on 
Ewalt's  cellar  $300  to  one  man,  and  $600  to  another ;  $210  to 
Shafner,  and  $245  to  Amby ;  and  that  Winkle  had  paid  all  the 
debts  of  Ewalt,  amounting  to  $4,000,  except  $225,  and  that  the 
beer  cellar  which  Winkle  had  received  was  worth  only  $2,500. 
This  evidence  was  objected  to  by  the  defendant,  and  the  court 
sustained  the  objection  and  refused  to  admit  the  same,  to  which 
ruling  the  plaintiff  excepted. 

The  defendant  introduced  in  evidence  letters  of  administra- 
tion upon  the  estate  of  Ewalt  to  himseK,  etc. 

The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the 
defendant. 

Mr.  B.  S.  Pketttmajs",  for  the  plaintiff  in  error. 

Messrs.  EoBEETS  &  Ikelajstd,  for  the  defendant  in  error. 

Mr.  Justice  Walkek  delivered  the  opinion  of  the  Court : 
All  of  the  evidence  in  this  record  concurs  in  establishing  the 
fact  that  all  of  these  beer  puncheons,  except  five,  were  not 
removed  from  Seo's  or  delivered  by  him  until  after  the  death 
of  Ewalt.  And  as  the  title  to  personal  property  cannot  vest  in 
the  purchaser  until  the  purchase  is  completed,  and  nothing 
remains  to  be  performed  under  the  agreement ;  until  the  pun- 
cheons were  completed  and  ready  for  delivery,  the  title  to 
the  property  was  not  vested  in  Ewalt.  The  title  could  not 
vest  by  force  of  the  agreement  to  manufacture  them.  Until 
completed  ready  for  delivery,  and  notice  to  remove  them,  or 
some  such  act  was  performed,  they  still  remained  the  property 
of  the  manufacturer.  Nor  did  the  title  to  this  property  vest  in 
the  estate  after  Ewalt's  death,  unless  Winkle,  who  received 
them,  was  the  executor,  administrator,  or  otherwise  a  proper 
agent  for  the  estate,  and  authorized  to  receive  them,  and  if  he . 
was,  then,  by  virtue  of  the  same  authority,  he  was  authorized 
to  sell  them  and  pass  the  title. 

From  the  evidence  in  the  case,  it  appears  that  ten  of  these 
puncheons  were  not  made  under  the  agreement  with  Ewalt,  but 
were  paid  for  by  Winkle.     There  is  nothing  in  this  record  which 
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discloses  a  shadow  of  the  claim  of  title  in  the  administrator  to 
these  ten  puncheons.  Winkle  bought,  paid  for,  and  had  them 
in  his  possession  at  the  time  the  mortgage  was  executed,  and 
we  can  see  nothing  which  could  have  passed  the  title  of  this 
property  to  the  estate.  It  could  not  be  claimed  that  he  had 
appropriated  the  property  of  the  estate  to  his  use  and  was 
indebted  to  it ;  and  the  evidence  strongly  tends  to  show  that  he 
had  paid  some  twelve  or  thirteen  hundred  dollars  of  E wait's 
debts,  over  and  above  the  value  of  the  property  of  the  estate 
which  came  to  his  hands.  There  can  be  no  question  upon  the 
facts  disclosed  by  the  record  that  the  plaintiff  was  entitled  to  at 
least  the  ten  puncheons. 

It  is  likewise  insisted  that  the  court  erred  in  rejecting  the 
evidence  of  Jotheo.  Plaintiff  offered  to  prove  by  this  witness, 
the  amount  of  E wait's  debts  which  was  paid  by  Winkle,  and 
the  amount  of  property  belonging  to  the  estate  which  came  to 
his  hands.  Whilst  the  same  facts  had  been  proved  by  Mrs. 
Winkle,  the  plaintiff  had  the  right  to  prove  them  by  other  wit- 
nesses, unless  the  evidence  was  iiTelevant  or  otherwise  improper. 
We  can  perceive  no  objection  to  this  evidence,  if  it  was  designed 
to  be  insisted  that  the  money  paid  by  Winkle  to  Seo  for  the 
beer  barrels  belonged  to  the  estate,  as  by  showing  that  he  had 
paid  a  larger  amount  of  debts  than  he  had  received  property 
and  money,  it  certainly  would  tend  to  rebut  that  presumption. 
We  are,  for  these  reasons,  of  the  opinion  that  this  evidence  was 
admissible,  and  that  the  court  erred  in  its  rejection. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


William  Taylor 

V. 

Elbert  Marcy. 

[ORIG.   ED.,  PAGE  518.] 

1.  Highway  —  right  to  remove  fences.  Where  a  highway,  after  its  locft. 
tion,  haB  not  been  opened  to  the  public  use,  nor  any  notice  given  to  th« 
•wner  of  the  land  over  which  it  is  laid,  by  the  commissioners,  to  remove 
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his  fenre,  neither  the  commissioners  of  highways  nor  any  other  person  can 
remove  the  fence  mthout  committing  a  trespass. 

2.  Same  —  claim  for  damages  on  location*  Where  the  statutory  notice 
is  given  of  a  proceeding  to  lay  out  a  highway,  the  owners  of  the  land  over 
which  it  is  laid,  must  claim  damages  before  the  commissioners  of  high- 
ways, or  before  the  supervisors,  on  appeal,  or  they  will  be  estopped  from 
afterwards  asserting  any  claim  therefor. 

Appeal  from  the  Circuit  Court  of  Kendall  county ;  tlie  Hon. 
M.  E.  HoLLisTEE,  Judge,  presiding. 

This  was  an  action  of  trespass,  by  "William  Taylor  against 
Elbert  Marcy,  for  breaking  and  entering  tbe  plaintiff's  close, 
throwing  down  fences,  etc. 

A  trial  was  had,  resulting  in  a  verdict  and  judgment  in  favor 
of  the  defendant.  The  opinion  of  the  court  states  the  substance 
of  the  material  facts.  This  case  was  before  this  court  before, 
and  is  reported  in  19  111.  595. 

Messrs.  Helm  &  Smith,  for  the  appellant. 

Messrs.  Lelajstd  &  Leland,  for  the  appellee. 

Mr.  Justice  Wale:er  delivered  the  opinion  of  the  Court : 
After  examining  the  bill  of  exceptions  now  before  us,  we  find 
that  it  differs  materially  from  the  bill  of  exceptions  in  the  case 
when  it  was  formerly  in  this  court.  And  the  additional  facia 
which  now  appear,  as  we  think,  present  other  and  different 
questions,  not  then  discussed.  To  their  consideration  we  shall 
now  address  om'selves.  On  the  former  trial,  it  did  not  appear, 
as  it  does  in  this,  that  what  is  denominated  the  main  road,  had 
not  been  open  for  travel  at  the  time  of  the  removal  of  the 
obstruction.  It  now  appears,  that  it  was  within  inclosures  and 
was  obstructed  by  gates,  both  north  and  south  of  the  place 
where  the  fence  was  removed.  It  further  appears,  that  this 
road  had  not  been  worked  or  repaired  by  the  pubUc  authorities, 
except  that  a  slough  had  been  bridged  in  the  summer  of  1855, 
opposite  the  house  of  the  path  master,  for  his  own  convenience. 
On  the  former  hearing  in  this  court,  nothing  in  the  record 
showed  that  this  was  not  an  open,  public,  traveled  highway,  and 
that  the  fence  removed  by  plaintiff  in  error,  had  not  been 
wrongfully  erected,  and  which  therefore  he  had  the  right  tc 
remove. 

Then  as  this  road  had  not,  after  its  survey  and  location,  been 

•  See  act  of  April  10,  1872,  Rev.  Stat.  1874,  475,  as  to  the  mode  of  ascertaining  damaRCS. 
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opened  by  the  proper  town  authorities,  for  the  use  of  the  pub- 
lic, had  the  defendant  in  error,  unauthorized  by  them,  the  right 
to  remove  this  fence,  even  if  it  was  in  the  line  of  the  road? 
Assuming  that  all  the  steps  required  by  the  statute  had  been 
taken,  essential  to  the  survey  and  location  of  the  road,  still  the 
24th  section  of  article  24  of  the  division  entitled  "  Counties," 
Scates'  Comp.  354,  provides,  that  when  a  public  highway  shall 
be  laid  out  through  any  inclosed,  cultivated  or  improved  lands, 
the  owner  shall  have  sixty  days'  notice  in  writing,  to  remove  his 
fences,  and  upon  a  failure  to  do  so  within  that  time,  the  com- 
missioners are  required  to  cause  such  fences  to  be  removed,  and 
to  direct  the  road  to  be  worked.  There  is  no  pretense  that  any 
such  notice  was  ever  given  in  this  case.  It  appears  from  the 
evidence,  that  the  branch  road  was  also  inclosed  at  the  time  of 
its  location,  and  for  the  want  of  such  a  notice,  even  had  every 
other  step  been  taken,  the  commissioners  had  no  authority  to 
remove  this  fence,  let  it  have  been  in  the  one  road  or  the  other. 
Nor  could  any  other  person,  except  the  owner  or  those  acting 
under  him,  have  rightfully  removed  this  fence,  and  others  in 
doing  so,  became  trespassers. 

It  is,  however,  urged,  that  Samuel  Jenkins  at  one  time,  some 
years  previous  to  his  death,  dedicated  the  branch  road  to  the 
public  as  a  highway.  It  appears  that  at  one  time  he  did  want 
a  road  at  the  place  where  the  branch  road  was  afterwards  sur- 
veyed and  located,  and  in  fencing  his  adjoining  land,  did  so 
with  reference  to  such  a  desire.  WiUiam  Ryan  was  one  of  the 
witnesses  who  testiiied  to  these  facts,  and  to  the  further  fact 
that  the  design  had  been  abandoned  before  plaintiff  in  error 
purchased  the  land,  and  that  the  ground  claimed  as  the  branch 
road  had  been  in  cultivation,  and  that  he  had  cut  wheat  on  the 
ground  in  the  year  1853,  at  the  place  where  the  fence  was 
puUed  down,  which  occurred  in  1855.  Plaintiff  in  error  pur- 
chased the  land  in  1854,  of  William  Scott  and  Henry  Jenkins. 
In  December  of  1852,  a  petition  for  the  survey  and  location  of 
these  roads  was  presented  to  the  commissioners  of  highways,  by 
a  number  of  the  citizens  of  the  neighborhood,  and  of  the  num- 
ber was  defendant  in  error.  It  also  appears,  that  whilst  this 
branch  road  was  inclosed,  that  persons  passing  sometimes  trav- 
eled on  what  is  claimed  as  the  road,  and  at  other  times  in  dif- 
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ferent  places.  Nor  is  there  any  evidence  that  the  public  ever 
repaired  this  road,  or  that  it  required  no  labor  for  its  repair. 
From  aU  of  these  facts  it  is  apparent,  that  if  Samuel  Jenkins 
made  the  dedication,  that  those  most  likely  to  know  the  fact 
were  not  aware  of  it,  or  they  knew  it  had  been  revoked  before 
the  public  had  accepted  of  the  dedication.  Those  in  the  inmie- 
diate  vicinity,  did  not  regard  the  public  as  having  any  such 
right,  or  they  would  not  have  signed  the  petition. 

As  defendant  in  error  had  as  great  an  interest  in  the  use  of 
this  road  as  any  other  person,  he  would  be  more  Hkely  to  be 
informed ;  and  he  could  not  have  regarded  it  as  a  public  high- 
way, or  he  would  not  have  joined  in  the  petition.  The  evidence 
as  it  now  appears  in  this  record,  we  think  wholly  fails  to  estab- 
lish a  dedication  to,  and  an  acceptance  by  the  public.  If  it 
establishes  any  thing,  it  is  only  that  Samuel  Jenkins  at  one  time 
designed  to  have  a  road  at  this  place,  and  fenced  his  land  with 
that  view;  but  that  his  purpose  was  never  consummated. 
Whether  he  designed  that  it  should  be  a  public  or  private  way 
does  not  appear.  » 

As  regards  the  question  of  damages  not  having  been  assessed 
to  John  and  Thomas  Jenkins,  if  the  road  was  located  over  any 
portion  of  their  land,  which  does  not  appear,  it  is  enough  to  say 
that  the  requisite  statutory  notice  was  given.  If  they  claimed 
damages,  they  should  have  appeared  and  made  it  known  to  the 
commissioners,  at  or  before  the  time  when  the  road  was  located, 
or  it  may  be  to  the  supervisors  trying  the  appeal.  They  had 
the  constructive  notice  required,  and  having  failed  to  present 
their  claim,  they  must  be  estopped  afterwards  to  assert  it.  Nor 
can  their  assignees  be  heard  to  insist  upon  the  claim,  as  it  waa 
not  presented  in  proper  time.  Fei^ris  v.  Ward^  4  GUm.  499 ; 
County  of  Sangamon  v.  Brown  et  al.,  13  111.  207. 

The  court  below  erred  in  not  granting  a  new  trial,  as  the  evi- 
dence fails  to  support  the  verdict.  The  judgment  is  therefore 
reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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George  Farb 

V. 

Olof  Johnson. 

[OEIO.  ED.,  PAGE  532.] 

X.  Pabtiteeship — presumption  as  to  partner^  interests.  When  a  part 
nership  is  shown,  in  the  absence  of  proof  to  the  contrary,  the  law  will  pre* 
Bome  that  each  partner  has  an  equal  interest. 

2.  AwASD  —  reference  to  account  filed  to  explain.  If  an  award  leaves  it 
doubtful  whether  a  sum  found  due,  is  from  a  firm  to  one  of  the  partners,  or 
from  the  one  partner  to  the  other,  and  it  makes  reference  to  an  account,  the 
account  may  be  examined  to  explain  the  award. 

3.  Judgment  — <m  remittitur.  Where  after  verdict  a  remittitur  is  en- 
tered, it  is  erroneous  to  enter  judgment  for  the  sum  found  by  the  jury.  The 
order  should  recite  the  finding  of  the  jury,  the  amount  remitted,  and  then 
proceed  to  render  judgment  for  the  remainder. 

4.  Practice  in  Supreme  Court  —  reversnl  with  direction  to  enter  judg- 
ment. When  the  evidence  certainly  fixes  the  sum  for  which  judgment 
should  be  rendered,  so  that  this  court  is  authorized  to  enter  judgment,  on 
a  reversal  the  cause  will  be  remanded  with  directions  to  the  court  below  to 
render  judgment  for  that  sum. 

Appeal  from  the  Cii-cuit  Court  of  Henry  county ;  the  Hon. 
John  H.  Howe,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Olof  Johnson  against 
George  Farr,  upon  an  award. 

The  following  is  a  copy  of  the  submission  to  arbitrate : 

"  Olof  Johnson  and  George  Farr  propose  to  arbitrate  the  dlfierences  be- 
tween them,  in  relation  to  settlement  of  business  of  Johnson  &  Farr,  in 
hands  of  Olof  Johnson  for  settlement.  Olof  Johnson  is  to  be  plaintiff,  and» 
George  Farr  defendant ;  each  party  is  to  choose  a  person  to  be  entirely  dis- 
interested, and  not  to  be  involved  in  any  business  or  other  transactions,  so 
as  to  be  liable  to  be  influenced  unduly  in  favor  of,  or  against  either  party. 
The  two  persons  they  choose  to  choose  a  third  person.  The  said  parties  to 
each  be  his  own  attorney  in  the  case.  The  dftdaion  of  the  arbitrators  to  be 
binding  and  final  upon  the  parties  arbitrating.  The  said  arbitration  to  take 
place  on  Wednesday,  Nov.  30,  '59,  at  10  o'clock  of  said  day.  The  parties 
have  agreed  upon  John  I.  Bennett  as  the  third  man. 

(Signed)  O.  Johnson. 

Geo.  Farr." 

The  plaintiif  proved  the  execution  of  the  same  by  the  parties, 
when  it  was  admitted  in  evidence.  The  plaintifE  next  offered 
in  evidence  the  award  sued  on,  of  which  the  following  is  a  copy : 
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"  Galva,  Nov.  30, 1859. 

"  We,  the  arbitrators  between  Olof  Johnson,  plaintiflF,  and  George  Farr, 
defendant,  agree  on  the  following  points  in  the  bill  of  Olof  Johnson  against 
Johnson  &  Farr : 

"1st.  Assuming  that  $9,746.53  was  the  am't  of  indebtedness  of  Johnson 
&  Farr,  that  Olof  Johnson  shall  be  allowed  exchange  on  such  am't  of  indebt- 
edness as  was  payable  in  New  York,  at  the  rate  of  one  and  a  half  per  cent. 

"2d.  That  in  the  item  charged  costs  and  expenses,  one  hundred  and 
twenty-five  dollars  shall  be  deducted. 

"  3d.  That  Olof  Johnson  shall  be  allowed  interest  at  rate  of  six  per  cent 
on  am't  of  indebtedness,  less  O.  Johnson's  credits  to  Johnson  &  Farr,  as  per 
bill  of  July  16th,  1859,  for  $7,388.72,  from  April  26th,  1857,  to  Nov,  30th,  1859. 

"  4th.  That  the  motion  of  defendant  for  nonsuit,  for  cause  of  non-fulfill- 
ment of  contract,  be  overruled,  and  Olof  Johnson  be  allowed  15  per  cent 
commission,  as  per  contract,  on  amount  of  indebtedness. 

"  5th.  That  the  assets  of  Johnson  &'Farr,  unsettled  and  not  collected,  shall 
be  divided  as  per  contract  of  April  26th,  1857. 

"  6th.  That  we  find  balance  due  Olof  Johnson,  of  $4,502.47. 

(Signed)  Claudius  Jones. 

Wm.  L.  Wiley. 
Sm.  S.  Bond." 

The  plaintiff  next  proved  that  the  following  was  the  account 
referred  to  in  the  award,  and  the  one  upon  which  the  arbitra- 
tors acted : 

"  Johnson  &  Fark,  in  account  with  Olof  Johnson. 


To  amount  of  indebtedness 

paid,  assumed  July  1,  '57.  $9,746.53 
To  exchange  on  $8,345.49, 

paid  in  New  York,  at  3 

percent 250.36 

To  costs  and  expenses  on 

collections 252.53 

Total $10,249.41 

Interest   on  above 

to  date $2,092.47 

Com's   for  paying 

indebtedness,  as 

per  agreement . .  1,537.40  —  3,629.87 


$13,879.28 


By  total  am't  of  cash  col- 
lected from  notes  and 
acc'ts  rec'd  July  1,  '57.. .  $6,473.77 

By  Anderson  &  Hartzell's 
acc't 627.10 

By  Henry  Wald 75.98 

By  excess  of  O.  Johnson.. .       161.87 


Total $7,338.73 

Interest  on  above  to  date . .    1,498.43 

$8,837.15 
Balance 5,042.13 


$13,879.28 


To  balance $5,042.13 

E.  &  0.  E.  July  16,  1859." 

The  defendant  objected  to  the  reading  of  the  award  and 
account  in  evidence,  but  the  court  overruled  the  objection,  and 
the  same  were  read. 

The  court,  at  the  plaintiff's  request,  gave  the  following  instruc- 
tions . 

"  1.  If  the  jury  beheve  that  the  parties  signed  the  paper  intro^ 
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duced,  in  -writing,  submitting  their  differences  to  arbitrators, 
and  afterwards  selected  and  agreed  upon  Claudius  Jones,  "Wm. 
L.  "Wiley  and  E.  S.  Bond,  as  such  arbitrators ;  that  they  and 
the  parties  met  at  Galva  on  the  30th  day  of  IS^ovember,  1859, 
and  proceeded  to  the  hearing  of  the  matters  submitted,  and  that 
the  arbitrators  afterwards,  on  that  day  or  the  next  day,  made 
their  decision  and  award  between  the  parties,  and  notified  them 
thereof,  the  jury  will  find  for  the  plaintiff  the  amount  of  money 
found  by  such  award,  in  favor  of  the  plaintiff,  and  against  the 
defendant,  unless  the  jury  further  find,  from  the  evidence,  that 
the  defendant  revoked  the  agreement  of  submission  before  the 
making  of  the  decision  and  award  by  the  arbitrators. 

"  2.  Although  no  technical  words  are  necessary  to  constitute 
a  revocation  of  the  agreement  of  submission,  yet  it  is  necessary, 
in  order  to  constitute  a  revocation  by  the  defendant,  that  he 
should  by  the  use  of"  the  word  "  revoke,"  or  of  other  words, 
clearly  and  distinctly  inform  the  arbitrators  that  he  revoked  or 
annulled  the  agreement  submitting  the  case  to  them. 

"  3.  A  mere  mention,  by  the  defendant,  before  the  arbitra- 
tors, for  a  nonsuit,  is  not  a  revocation  of  an  agreement  of  sub- 
mission to  arbitration. 

"  4.  If  the  jury  find,  from  the  evidence,  that  the  only  evidence 
offered  by  defendant  to  show  a  revocation  of  the  agreement  of 
submission,  was  a  statement  or  agreement  made  by  the  defend- 
ant on  a  motion  before  the  arbitrators  for  a  nonsuit,  and  that 
thereafterwards  the  defendant  continued  before  said  arbitratorsj 
and  participated  in  the  trial,  and  argued  or  discussed  the  ques- 
tions afterwards  arising  before  them,  and  was  also  present  at 
the  decision,  such  further  participation,  if  any,  is  evidence  tend- 
ing to  prove  that  there  was  not  a  revocation  of  the  submission 
to  arbitration. 

"  5.  The  paper  signed  by  Emery  S.  Bond  and  Claudius  Jones, 
and  purporting  to  be  a  statement  or  certificate  as  to  what 
occurred  before  them,  is  not  evidence  to  prove  the  statements  of 
the  defendant,  Farr,  before  the  arbitrators." 

The  defendant  asked  the  court  to  give  the  following  instruc- 
tions in  his  behalf : 

"  1.  No  recovery  can  be  had  upon  the  written  award  offered 
in  evidence,  the  same  being  indefinite  and  uncertain. 
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"  2.  No  recovery  can  be  had  upon  the  written  award  offered 
in  evidence,  for  a  greater  sum  than  one-half  of  $4,502.4:7,  and 
legal  interest  from  the  date  of  said  award,  viz.,  one-half  the 
sum  in  said  award  stated,  with  interest. 

"  8.  The  plaintiff  is  not  entitled  to  recover  on  the  award  in 
evidence,  without  showing  compliance  with  its  terms  on  his 
part,  and  tender  or  offer  to  Farr  of  the  portion  of  the  assets  of 
the  firm  of  Johnson  &  Farr  to  which  Farr  was  entitled  by  the 
terms  of  the  award." 

The  court  refused  to  give  defendant's  instructions,  to  which 
refusal,  and  the  giving  of  the  plaintiff's  several  instructions,  the 
defendant  at  the  time  excepted. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  assessed  his 
damages  at  $4,750.10,  whereupon  the  plaintiff  entered  a  rermt- 
Utur  of  $2,375.05.  The  defendant  entered  his  motion  for  a 
new  trial,  which  the  court  overruled,  and  rendered  judgment 
on  the  verdict  in  favor  of  the  plaintiff  for  $4,750.10,  "  subject 
to  the  aforesaid  remittance,"  etc. 

Mr.  H.  BiGELow,  and  Mr.  T.  Gr.  Feost,  for  the  appellant. 

Messrs.  Knox,  Eustace  &  Reed,  for  the  appellee. 

Mr.  Justice  Walkek  delivered  the  opinion  of  the  Court : 
It  is  insisted  that  this  award  was  improperly  admitted  in 
evidence,  because  it  is  contended  that  it  is  uncertain  whether 
the  sum  found  to  be  due  to  appellee  is  owing  by  G.  Farr  or 
the  firm.  If  we  look  aloi\e  to  the  award,  without  regard  to  the 
account  to  which  it  makes  reference,  the  objection  might  be 
plausible,  but  when  the  paper  referred  to  is  examined,  the  ques- 
tion is  relieved  of  all  doubt.  The  account  presented  and  acted 
upon  by  the  arbitrators,  is  against  the  firm  and  in  favor  of 
appellee,  and  contains  a  charge  for  payments  for  the  firm  of  the 
precise  amount  found  by  the  arbitrators.  They  also  allow  one 
and  a  half  per  cent  on  the  next  charge,  for  exchange  on  the 
Bum  paid  in  New  York,  reducing  the  charge  one-half.  They 
then  reduce  the  item  of  charges  for  expenses  one  hundred  and 
twenty-five  dollars.  On  the  next  item,  they  reduce  the  interest 
on  a  portion  of  the  amount  charged,  to  six  per  cent  to  the  date 
of  the  award.  They  then  allow  the  charge  of  fifteen  per  cent. 
«£  fixed  by  an  agreement  referred  to  in  the  award.     By  these 
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items  and  others  allowed  after  deducting  credits,  they  find  due 
to  appellee  the  sum  of  $4,502.47,  reducing  his  claim,  as  filed 
against  the  firm,  $539.66.  They  also  award  that  the  uncollected 
assets  of  the  firm  shall  be  equally  divided,  as  stipulated  by  the 
parties  in  an  agreement  referred  to  in  the  award. 

When  we  see  that  this  account  was  claimedv  against  the  firm, 
and  not  against  appellant,  we  can  clearly  see  that  the  sum 
awarded  was  against  the  firm.  Had  the  account  been  made 
out  against  the  appellee  alone,  it  would  have  been  otherwise. 
But  it  is  insisted  that  even  granting  that  the  amount  was  duo 
from  the  firm,  it  is  left  in  doubt  what  portion  is  due  the  appellee. 
There  is  no  pretense  that  there  were  any  partners  in  the  firm 
but  appellant  and  appellee.  As  we  understand  the  r.ule,  when 
a  partnership  has  been  shown  to  exist,  unless  rebutted,  it  is  the 
presumption  that  the  partnership  is  equal.  Story  on  Part.  30 ; 
8  Kent's  Com.  28.  The  award  also  indicates  that  such  was  their 
interest,  as  the  award  divides  the  uncollected  assets  equally 
between  the  parties.  And  there  is  an  entire  absence  of  evidence 
rebutting  the  presumption.  It  then  follows,  that  of  the  entire 
sum  found  to  be  due  to  appellee,  appellant  was  liable  to  pay  him 
one-half  of  the  amount.  This  being  the  case,  the  court  erred 
in  the  instructions  given  for  appellant,  and  the  jury  in  the  sum 
found  by  their  verdict. 

The  error  was,  however,  corrected  by  the  remittitur,  and  left 
the  true  amount  which  should  have  been  found,  and  for  which 
the  judgment  should  have  been  rendered.  But  it  was  improperly 
rendered  for  the  sum  found  by  the  jury,  and  not  for  the  sum 
which  remained  after  deducting  the  amount  remitted.  The 
order  should  have  recited  the  finding  of  the  jury,  the  amount 
remitted,  and  then  proceeded  to  render  judgment  for  the 
remainder. 

But  the  sum  being  certain  and  fixed  by  the  evidence,  and  of 
such  a  character  as  authorizes  this  court  to  render  judgment,  we 
shall  reverse  the  judgment  of  the  court  below,  and  remand  the 
cause,  with  directions  to  the  court  below  to  render  a  judgment 
for  the  sum  of  $2,375.05,  being  the  amount  less  the  interest, 
and  interest  from  the  31st  day  of  October,  1860,  with  costs. 
The  appellee  to  pay  the  costs  of  this  court. 

Judgment  r&oersed. 
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The  Galena  and  Chicago  Union  Railroad  Company 

V. 

Chaeles  Crawfoed. 

[ORIG.  BD.,  PAOB  529.] 

1.  CoNSTiTxrriONAi  LAW  —  oct  requiring  railroads  to  fence  trock.  An  act 
of  the  legislature  requiring  preexisting  railroad  companies  to  fence  their 
roads  and  making  them  liable  for  stock  killed  by  reason  of  a  neglect  to 
fence,  is  not  unconstitutional. 

2.  Negligence  —  neglect  to  fence  railroads.  Since  the  passage  of  the  act 
of  1855,  requiring  railway  companies  to  fence  their  roads,  etc.,  such  com- 
panies are  liable  for  injuries  to  stock  that  stray  upon  their  track  through 
the  want  of  the  required  fences  and  cattle  guards. 

3.  Same  —  burden  of  proof.  If  a  railway  company  has  erected  and  main* 
tained  sufficient  fences  and  cattle  guards,  and  stock  is  killed  or  injured,  the 
burden  of  proof  is  upon  the  owner  to  show  that  the  injury  resulted  from 
the  negligence  or  willful  act  of  the  servants  of  the  company.  But  if  it  hai 
failed  to  comply  with  the  statute,  the  owner  has  only  to  show  the  injury 
and  the  omission. 

Appeal  from  the  Circuit  Court  of  Winnebago  comity. 

This  was  an  action  on  the  case,  by  the  appellee  against  the 
appellant,  to  recover  damages  for  the  killing  of  a  mare  of  the 
plauitiff  upon  the  defendant's  road. 

The  plauitiff's  declaration  placed  the  defendant's  liability 
upon  a  neglect  to  place  proper  cattle  guards  at  the  crossing  of  a 
public  highway  as  required  by  the  act  of  Feb.  14, 1855,  whereby 
the  animal  strayed  from  the  highway  upon  the  defendant's  track. 

The  court,  at  the  request  of  the  plaintiff,  gave  the  following 
instruction : 

"  If  the  jury  believe,  from  the  evidence,  that  the  plaintifiPs 
mare  was  killed  upon  the  defendant's  railroad  track,  and  not 
upon  the  crossing  of  a  public  highway,  nor  within  the  limits  of 
a  town,  city,  or  village,  and  within  five  miles  of  a  settlement, 
and  that  the  said  railroad  had  been  open  for  use  for  six  months 
previous  to  the  time  of  said  injury  to  said  animal ;  and  that  the 
said  mare  was  injured,  and  rendered  of  no  value,  by  the  engines 
and  sei'vants  of  the  defendants,  as  charged  in  the  said  plaintiff's 
declaration,  and  that  the  said  mare  got  on  to  and  upon  the  said 
defendant's  said  railroad  track  through  the  insufficiency  of  the 


436  Galena  &  Chi.  U.  R.  R.  Co.  v.  Crawford.  [Apiil  T 


Statement  of  the  case. 


defendant's  said  cattle  guard,  without  any  neglect  on  the  part 
of  the  plaintiff,  then  the  jury  will  find  for  the  plaintiff  such 
amount  of  damage  as  was  proved  to  have  been  done  to  said 
animal." 

The  defendant  asked  the  court  to  give  the  following  instruo- 
tions: 

"  1.  The  jury  are  instructed,  that  if  they  believe,  from  the 
evidence,  that  the  negligence  of  the  plaintiff  contributed  to  the 
loss  of  the  mare  in  question,  the  plaintiff  cannot  recover. 

"  2.  That  the  killing  of  the  mare,  mentioned  in  plaintiff's 
declaration,  is  not  of  itself  proof  of  gross  negligence  or  malice ; 
and  that  if  the  plaintiff  charges,  and  claims  to  recover,  for  the 
negligence  on  the  part  of  the  servants  of  the  defendant,  that  he 
must  prove  such  negligence  as  charged  in  the  declaration,  or  he 
cannot  recover  in  this  action. 

"  3.  That  while,  by  the  laws  of  this  State,  cattle  have  the 
right  to  run  at  large  on  uninclosed  lands,  and  the  owners  of 
such  cattle  are  not  liable  in  trespass  for  their  so  running  at 
large,  yet  if  cattle,  when  so  allowed  to  run  at  large  by  their 
owners,  are  killed  or  injured  by  getting  upon  a  railroad,  the 
raiboad  company  is  not  liable,  without  proof  that  the  death,  or 
injury,  was  occasioned  by  the  negligence  of  the  company,  or  its 
servants,  or  that  it  was  willfully  done. 

"  4.  That  a  case  of  negligence  on  the  part  of  a  railroad  com- 
pany is  not  made  out  by  showing  simply  the  killing  of  live 
stock,  but  it  must  also  be  clearly  shown  that  the  death  was  occa- 
sioned by  the  negligence  of  the  company,  which  negligence  con- 
sists in  doing  some  act  careless  or  negligent  on  its  part,  or  fail- 
ing to  do  some  act  required  by  law,  or  the  omission  of  which 
implies  carelessness  on  the  part  of  the  company. 

"  5.  That  it  is,  in  contemplation  of  law,  neghgence  on  the 
part  of  the  plaintiff  to  allow  his  mare  to  run  at  large,  where  she 
was  liable  to  get  upon  defendant's  railroad ;  and  if  the  jury 
believe,  from  the  evidence,  that  the  plaintiff  was  gmlty  of  such 
negligence,  at  the  time  the  mare  was  killed,  the  jury  should 
find  for  the  defendant. 

"  6.  That  a  party  cannot  recover  for  an  injury  brought  about 
by  his  own  carelessness  and  negligence ;  therefore  if  the  jury 
in  this  case  believe  that  the  plaintiff  was  the  owner  of  a  mare. 
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as  alleged  in  this  declaration,  and  that  he  turned  said  mare  out 
in  the  highway,  and  that  he  there  kept  and  depastured  her,  and 
that  said  mare  went  from  said  highway,  over  the  cattle  guards 
of  the  defendant,  at  a  road  crossiag,  on  to  the  railroad  track  of 
the  defendant,  and  that  said  defendant  was  bound  to  erect  and 
maintain  good  and  sufficient  cattle  guards,  to  prevent  cattle, 
horses,  etc.,  from  going  over  the  railroad,  and  that  said  cattle 
guards  were  insufficient,  and  that  in  consequence  of  said  cattle 
guards  being  insufficient,  said  mare  got  on  said  railroad  track 
and  was  run  over  by  the  cars  of  said  defendant,  who  was  exer- 
cising ordinary  care,  and  was  guilty  of  no  negligence,  then  in 
that  case  the  plaintiff  cannot  recover;  the  law  being  that, 
although  the  law  imposes  upon  a  railroad  company  the  absolute 
duty  of  erecting  and  maintaining  good  and  sufficient  fences  and 
cattle  guards,  to  keep  horses  and  cattle  off  from  a  railroad 
track,  yet  there  is  a  duty  also  upon  the  proprietors  along  the 
road ;  and  they  have  no  right  to  fold  their  arms  and  voluntarily 
permit  their  cattle  to  stray  upon  the  railroad  track,  even  though 
the  cattle  guards  and  fences  which  the  company  are  bound  to 
maintain  be  insufficient. 

"  7.  That  railroad  companies,  in  this  State,  are  not  liable  for 
injuries  to  cattle  which  have  strayed  upon  the  highway,  or 
which  have  been  voluntarily  turned  into  the  highway  by  the 
owner,  and  which  came  upon  the  track  through  the  want  of  the 
fence,  or  cattle  guard,  which  the  company  is  bound  by  law  to 
maintain.  Public  highways  cannot  be  regarded  as  commons, 
and  no  man  has  a  right  to  depasture  his  cattle  upon  the  public 
highway;  therefore  cattle  are  unlawfully  upon  the  highway 
unless  they  are  being  driven  along,  or,  while  being  driven 
along,  they  escape  from  the  person  having  them  in  charge  who 
makes  fresh  pursuit ;  and  if  the  jury  in  this  case  believe  that 
the  plaintiff  voluntarily  turned  the  mare  in  question  into  the 
public  highway  to  be  depastured,  and  that  the  mare  strayed  on 
the  railroad  track  and  was  killed,  without  any  fault  on  the  part 
of  the  defendant  or  its  servants,  then  the  jury  must  find  for  the 
defendant. 

"  8.  That  if  the  jury  believe,  from  the  evidence,  that  the 
cattle  guard  in  question  was  insufficient,  and  they  also  beheve, 
from  such  evidence,  that  the  plaintiff  was  advised  of  such  fact, 
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it  was  negligence  on  his  part  to  allow  the  mare  to  depasture  on 
the  highway ;  and  if  the  jury  find  that  the  plaintiff  allowed 
the  mare  in  question  so  to  depasture  in  the  highway,  and  also 
believe  that  she  came  upon  the  railroad  from  the  highway,  and 
not  from  the  plaintiff's  close  adjoining  the  defendant's  road,  on 
account  of  the  insufficiency  of  the  defendant's  fence,  then  the 
jury  should  find  the  defendant  not  guilty. 

"  9.  That  the  presumptions  of  law  are  in  favor  of  defendant ; 
and  that  the  plaintiff  cannot  recover  in  this  suit  unless  upon 
proof  of  gross  negligence  of  the  servants  of  the  defendant." 

The  court  gave  the  first  four  of  said  instructions  and  refused 
to  give  the  remaining  five,  to  which  refusal  the  defendant 
excepted. 

The  jury  returned  a  verdict  for  the  plaintiff,  assessing  his 
damages  at  $167.50.  The  defendant  entered  a  motion  for  a 
new  trial,  whereupon,  the  plaintiff  entered  a  remittitur  for 
$17.50,  and  the  court  overruled  the  motion  for  a  new  trial,  and 
rendered  judgment  in  favor  of  the  plaintiff  for  $150  and  costs. 
The  defendant  appealed. 

Mr.  Elliott  Anthont,  for  the  appellant. 

Messrs.  Miller  &  Miller,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 
It  is  objected  that  the  act  of  February  14,  1855,  is  in  viola- 
tion of  the  vested  charter  rights  of  appellant,  and  is  therefore 
unconstitutional  and  void.  This  question  was  fully  considered 
by  the  court  in  the  case  of  The  Ohio  and  Mississippi  Railroad 
V.  MGClellamjd,  amie^  123,  where  it  was  held  that  this  act  was 
fully  warranted  by  the  fundamental  law  of  the  State.  Being 
now  entirel}^  satisfied  with  the  conclusion  then  announced,  we 
deem  it  unnecessary  again  to  discuss  the  question. 

The  refusal  of  the  court  below  to  give  the  seventh  instruction 
asked  by  appellant,  is  assigned  as  error.  It  asserted  that  rail- 
road companies,  in  this  State,  are  not  hable  for  injuries  to  cat- 
tle which  have  strayed  upon  the  highway,  or  been  voluntarily 
turned  upon  the  highway,  and  thence  get  upon  the  railroad 
track,  through  the  want  of  fences  or  cattle  guards  which  the 
law  has  required  the  road  to  erect  and  maintain.  At  the  com- 
mon law,  owners  of  stock  were  required  to  keep  them  upon 
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their  own  premises,  or  witliiii  commons,  the  use  of  which  they 
had  a  right  to  enjoy.  This  rule  has  been  reversed  by  the  legis- 
lative action  of  this  State.  Our  statute  requires  the  owner  of 
the  soil  to  fence  against  stock  which  the  law  permits  to  run  at 
large  and  in  the  highway.  By  the  enactment  under  considera- 
tion, railroad  companies  have  been,  if  they  w:ere  not  previously, 
placed  upon  the  same  footing  of  individuals.  They  are  required 
to  erect  and  maintain  sufficient  fences  on  the  sides  of  their  tracks 
to  turn  stock,  and  to  place  cattle  guards  at  road  and  farm  cross- 
ings sufficient  for  the  pupose.  The  legislatm'e,  to  enforce  a 
compliance  with  the  requirements  of  this  act,  has  provided, 
that  in  case  the  company  shall  fail  to  comply,  they  shall  be 
liable  for  all  damages  which  shall  be  done  to  cattle,  etc.,  by 
their  agents  or  servants.  The  act  also  provides,  that  when  rail- 
road companies  shall  erect  and  maintain  sufficient  fences  and 
cattle  guards,  in  good  repair,  they  shall  not  be  liable  for  such 
damages  unless  it  is  negligently  or  willfully  done. 

This  enactment  contains  no  exception  or  proviso,  which  re- 
lieves the  company  from  damages  to  cattle  getting  upon  their 
road  from  the  highway,  or  by  reason  of  the  owner's  negKgence. 
The  language  of  the  statute  is  broad  and  comprehensive,  em- 
bracing in  terms  all  damages  to  cattle  getting  upon  the  road 
when  their  fences  or  cattle  guards  are  insufficient  to  turn  stock. 
It  does  not  provide  that  they  shall  be  so  liable  when  the  owner 
is  free  from  negligence.  Nor  does  any  thing  appear  in  the  act 
to  induce  the  belief  that  such  an  exception  was  designed,  but 
such  a  construction  is  obviously  excluded  by  the  language  em- 
ployed. 

They  have  negatived  such  a  construction,  by  providing  that 
the  road  shall  not  be  liable,  when  they  have  erected  and  main- 
tained sufficient  fences  and  cattle  guards,  unless  the  act  is  neg- 
ligent or  willful.  Although  the  act  contains  other  excep- 
tions relating  to  towns,  etc.,  no  such  exception  as  contended 
for,  is  named.  The  very  fact,  that  the  act  requires  cattle 
guards  at  road  crossings,  recognizes  the  right  of  owners  to  per- 
mit their  cattle  to  run  upon  the  highway.  Thus  we  think  the 
General  Assembly  has  unmistakably  indicated  the  intention  to 
impose  liability  upon  the  company  for  all  injuries  resulting  to 
stock  upon  their  roads,  except  at  the  points  indicated  in  the 
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enacting  clause,  unless  they  shall  have  complied  with  the  provis- 
ions of  this  enactment.  It  is  a  duty  that  was  designed  to 
be  enforced,  by  the  liability  thus  imposed.  To  avoid  the  liability, 
for  damages  resulting  from  such  injury  to  stock,  they  have  only 
to  comply  with  the  requirement  of  the  statute. 

When  the  company  have  erected  and  maintained  sufficient 
fences  and  cattle  guards,  to  recover,  the  owner  must  show  that 
the  injury  to  his  cattle  resulted  from  the  negligent  or  willful 
act  of  the  agents  or  servants  of  the  company.  When  they 
have  failed  to  comply  with  the  requirements  of  the  statute,  the 
owner  has  only  to  show  the  omission,  and  the  injury,  and  the 
law  imposes  the  liability  as  a  penalty,  for  failing  or  refusing  to 
submit  to  its  requirements.  The  act  is  designated  as  a  police 
regulation,  as  well  to  protect  the  traveling  public  as  to  com- 
pensate the  owner  for  his  loss.  This  liability  is  imposed  upon 
the  company  to  constrain  them  to  do  that  which  the  public 
safety  requires,  rather  than  for  the  benefit  of  the  owner. 

The  fifth,  six  and  eighth  instructions  asked  by  the  appellant 
and  refused  to  be  given  by  the  court,  assert,  in  different  forma, 
and  with  various  modifications,  the  same  doctrine  contained  in 
the  seventh,  and  were  therefore  properly  refused.  Upon  this 
entire  record,  we  perceive  no  error  requiring  a  reversal  of  the 
judgment  of  the  court  below,  and  it  is  therefore  afllrmed. 

Judgment  affirmed. 


Maetin  Clayburgh 

V. 

The  Citx  of  Chicago. 

[grig.  ED.,  FAGS  535.] 

1.  Mtjnicepal  cobporation  —  liability  f 01'  neglect  of  duty.  An  action  on 
the  case  for  negligence  will  lie  against  a  municipal  corporation,  for  damages 
growing  out  of  a  neglect  to  perform  a  legal  duty. 

2.  Same  —  neglect  to  collect  special  assessments.  An  action  on  the  case  lies 
against  a  city  for  neglect  of  duty  in  failing  to  collect  special  assessments 
levied  to  compensate  a  party  for  damages  awarded  to  him  for  the  opening 
of  a  street  over  his  lot. 

8.  Remedies  —  election  of.     If  city  authorities  appropriate  a  party's  land 
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for  a  Btreet,  and  neglect  to  collect  special  assessments  levied,  wherewith 
to  pay  him  his  damages,  he  maj  maintain  an  action  on  the  case  for  the 
neglect  of  duty,  or  he  may  waire  the  tort  and  sue  for  the  valae  of  the 
land  taken. 

Appeai,  from  the  Superior  Court  of  Chicago. 

This  was  an  action  on  the  case  by  Martin  Clayburgh  against 
the  city  of  Chicago.  The  facts  of  the  case  appear  in  the 
opinion. 

Messrs.  Gookins,  Thomas  &  Robebts,  for  the  appellant. 

Mr.  Elliott  Anthony,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
This  was  an  action  on  the  case,  for  negligence  in  the  city 
council,  for  failing  to  collect  an  assessment  levied  to  compen- 
sate plaintiff  for  damages  sustained  by  reason  of  opening  a 
street  over  his  lot.  To  the  declaration  the  defendant  filed  a 
demurrer,  which  was  sustained  by  the  court  below,  and  a  judg- 
ment rendered  against  the  plaintiff,  to  reverse  which  he  prose- 
cutes this  appeal. 

In  affirmance  of  the  judgment  it  is  urged  that  the  only  remedy 
is  by  mandamus  to  compel  the  city  authorities  to  proceed  in 
the  discharge  of  their  duty.  The  rule  seems  to  be  well  settled, 
that  corporations  and  incorporated  companies,  may  be  sued  in 
that  character,  for  damages  arising  from  a  breach  by  them  of  a 
duty  imposed  by  law.  1  Chit.  PI.  77.  In  Angel  and  Ames 
on  Corporations,  327,  it  is  laid  down,  that  an  action  on  the  case 
will  lie  against  a  corporation  to  compel  a  transfer  of  stock.  In 
the  case  of  the  application  of  Shepley  v.  Tke  Mechanics''  Bcmk^ 
10  Johns.  484,  for  a  mandamus,  to  compel  the  bank  to  aUow  the 
transfer  of  certain  shares  of  stock,  the  court  refused  the  writ 
upon  the  express  grounds  that  the  applicant  had  an  adequate 
remedy  by  an  action  on  the  case,  to  recover  the  value  of  the 
stock.  The  case  of  The  King  v.  The  Bank  of  England, 
Douglas,  524,  holds  the  same  doctrine,  and  in  that  case  the 
mandamus  was  for  the  same  reason  refused,  as  in  the  case  of 
Shepley  v.  The  Mechanics'  BamJc.  An  action  on  the  casie,  it 
has  been  held,  will  lie  against  a  corporation  for  the  neglect  of  a 
corporate  duty.  MoA/or  of  Lynn  v.  Turner,  Cowp.  86.  N"u- 
merous  additional  adjudged  cases  might  be  referred  to  in  support 
of  this  rule,  but  we  regard  the  rule  well  settled,  that  the  party 
56 — 25th  III. 
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injured,  may  maintam  an  action  against  a  corporation,  for  a 
neglect  of  any  duty  imposed  by  their  charter. 

In  this  case  the  law  has  imposed  the  duty  upon  the  city, 
where  they  have  appropriated  private  property  for  the  use  of  the 
dty,  in  widening  or  extending  streets,  to  have  the  damages 
assessed,  and  to  have  the  benefits  resulting  to  others  from  the 
improvement  also  assessed,  and  collected,  and  compensation 
made  for  the  damage  sustained.  This  duty  is  clearly  imposed, 
and  the  declaration  avers  that  plaintiffs  property  was  appropri- 
ated, his  damages  ascertained  and  allowed,  but  that  the  city, 
although  they  have  had  the  benefits  resulting  to  others  from 
this  improvement  assessed,  have  wholly  neglected  and  willfully 
refused  to  cause  the  assessments  to  be  collected.  Here  a  duty 
to  the  plaintiff  is  averred,  and  a  willful  refusal  to  perform  that 
duty.  This  we  think  brings  this  case  clearly  within  the  rule 
established  by  the  adjudged  cases,  and  presents  a  case,  if  sus- 
tained by  the  eWdence,  entitling  the  plaintiff  to  a  recovery. 

It  was  objected  that  as  this  court  had  held  that  assumpsit  might 
be  maiutained  for  the  value  of  the  land  appropriated,  the  action 
of  case  would  not  lie.  In  many  cases  the  party  injured  has  his 
election,  whether  he  wiU  sue  in  trespass  or  case,  or  will  waive 
the  tort,  and  proceed  for  the  value  of  the  property.  So  in  this 
case  the  plaintiff  might  rely  upon  the  willful  refusal  of  the  city 
authorities  to  discharge  their  duty,  by  which  he  has  sustained 
injury,  or  he  may  waive  the  tort,  and  proceed  for  the  recovery 
of  the  value  of  the  land,  which  they  have  appropriated  to  the 
use  of  the  city.  We  have  no  hesitation  in  saying  that  he  may 
elect  as  to  which  form  of  action  he  will  resort. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Judgment -reversed. 
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HTTCATVf  Joy  et  al 

V. 

Nicholas  Berdell. 

[OBie.  BD.,  FAGB  537.] 

1.  Bankruptcy — sufficiency  of  deed,  as  to  recital  of  notice.  U  a  deed  from 
an  assignee  in  bankruptcy  recites  that  three  notices  were  posted  of  the 
Intended  sale  as  required  by  the  rule  of  the  court,  and  also  an  advertisement 
in  a  newspaper,  not  sufficient  under  the  rule,  the  deed  will  nevertheless  be 
good  to  pass  the  title,  where  the  value  of  the  property  was  but  little,  as  in 
snch  a  case  the  latter  notice  might  have  been  dispensed  with  altogether. 

3.  Same  —  deed  of  assignee  good  till  set  aside.  If  a  deed  of  an  assignee  in 
bankruptcy  contains  a  copy  of  the  decree  in  bankruptcy  and  of  the  appoint- 
ment of  the  assignee,  aud  a  certified  copy  of  the  decree  is  produced,  it  will 
be  conclusive  in  a  trial  in  ejectment.  If  the  assignee  neglected  his  duty, 
or  was  guilty  of  fraud,  the  sale  can  only  be  set  aside  by  motion  in  the  bank- 
ruptcy court,  or  by  bill  in  equity. 

3.  Ejectment  — plaintiff  must  recover  on  title  acquired  before  suit  brought. 
In  ejectment  the  plaintiff,  if  he  succeeds,  must  do  so  upon  his  title  as  it  was 
when  he  sued.     A  subsequently  acquired  deed  will  not  be  admissible. 

4.  Same  —  plaintiff  must  recover  on  legal  title.  The  plaintiff  in  ejectment 
can  recover  only  upon  a  legal  title.  If  he  has  purchased  at  the  sale  of  an 
assignee  in  bankruptcy,  but  has  no  deed  when  he  sues,  he  cannot  recover. 

Appeal  from  the  Superior  Court  of  Chicago. 

This  was  an  action  of  ejectment,  by  Nicholas  Berdell  against 
Hiram  Joy,  Auguste  Frisbie  and  others,  for  the  recovery  of  lot 
23,  in  block  30,  of  school  section  addition  to  Chicago. 

On  the  trial  the  plaintiff  deduced  title  from  the  government 
to  Jeremiah  Briggs.  The  plaintiff  introduced  in  evidence  a 
certified  copy  of  a  decree  in  bankniptcy  of  the  district  court  for 
the  northern  district  of  Illinois,  adjudging  said  Briggs  a  bank- 
rupt, and  appointing  William  W.  Saltonstall  his  assignee.  The 
plaintiff  next  offered  in  evidence  a  deed  from  said  assignee  to 
the  plaintiff  for  the  lot  in  controversy,  which  after  reciting  the 
dex;ree  declaring  Briggs  a  bankrupt  and  appointing  the  assignee, 
proceeds  as  follows : 

"  And  whereas  I,  the  said  William  W.  Saltonstall,  appointed  assignee  of 
the  said  Jeremiah  Briggs,  a  bankrupt,  in  and  by  virtue  of  the  decree  afore- 
said, have  complied  with  the  provisions  of  said  decree,  and  of  the  thirty- 
sixth  rule  in  bankruptcy  of  said  honorable  court,  by  filing  with  the  clerk  of 
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eaid  court  my  sufiScient  bond,  in  the  penal  sum  of  one  hundred  dollars,  with 
two  suflBcient  sureties,  approved  by  the  public  commissioner,  and  which 
said  bond  is  in  the  form  prescribed  by  the  thirty-seventh  rule  in  bankruptcy 
of  said  honorable  court,  and  have  complied  with  all  other  the  requisitions 
and  directions  of  said  decree,  and  of  said  thirty  sixth  and  thirty  seventh 
rules  in  bankruptcy,  and  with  all  other  the  rules  in  bankruptcy  of  said 
honorable  court,  so  far  as  the  same  apply  to,  or  are  binding  and  incumbent 
upon  me  ;  and  have  also  complied  with  all  the  provisions  of  the  fifty-first 
rule  in  bankruptcy  of  said  court,  so  far  as  the  same  applies  to  me,  and  have, 
in  conformity  to  the  directions  in  said  rule,  sold  all  my  right,  title  and  in- 
terest as  such  assignee,  in  and  to  the  property  hereinafter  described,  at  pub- 
lic auction  in  said  county  of  Cook,  having  first  given  fourteen  days'  notice 
of  such  sale,  by  advertising  in  the  '  Chicago  American,'  a  newspaper  pub- 
lished in  the  county  of  Cook  aforesaid,  and  also  by  fixing  up  three  notices 
of  such  sale  in  three  of  the  most  public  places  in  said  county  of  Cook,  for 
more  than  twenty  days  prior  to  such  sale,  at  which  said  sale  hereinafter 
named,  Nicholas  Berdell  became  the  purchaser  of  said  property. 

"  Now,  therefore,  know  all  men,"  etc.  Here  follows  the  conveying  clause, 
etc.,  conveying  to  plaintiff  the  land  in  controversy.  Then  following  the 
habendum  clause  is  the  following :  "  This  deed  is  made  to  correct  errors 
made  in  a  former  deed  made  by  me  to  said  Berdell,  dated  October  6th,  1843, 
and  recorded  in  book  78,  p.  132. 

"  In  witness  whereof,  I,  the  said  William  W.  Saltonstall,  assignee  as 
aforesaid,  have  hereunto  set  my  hand  and  seal  this  seventeenth  day  of 
October,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-niae. 

Wm.  W.  SaXiTONStall,    [seal.] 
Gen'l  Assignee  for  Cook  County." 

This  deed  was  acknowledged  on  Oct.  21,  1859. 

The  defendants  objected  to  the  introduction  of  this  deed  in 
evidence  for  the  reasons  discussed  by  the  court,  but  the  co«irt 
overruled  the  objection  and  admitted  the  same  in  evidence. 

The  jmy  found  for  the  plaintiffs,  and  the  court,  overruling  a 
motion  for  a  new  trial,  rendered  judgment  on  the  verdict. 

Messrs.  GouDY  &  Waite,  for  the  appellants, 

Mr.  B.  S.  Morris,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 
At  the  September  term,  1858,  appellee  filed  a  declaration  and 
notice  in  ejectment,  made  proof  of  service,  and  obtained  the 
usual  rule  to  plead  within  twenty  days.  Defendants  filed  the 
general  issue,  and  a  trial  was  subsequently  had  before  the  court 
and  a  jury,  which  resulted  in  a  verdict  and  judgment  against 
appellants.  A  motion  for  a  new  trial  was  entered  and  over- 
ruled, and  this  appeal  is  prosecuted  to  reverse  that  judgment. 
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The  assignment  of  errors  questions  the  sufficiency  of  the  deed 
from  Saltonstall  to  appellee,  and  is  principally  relied  upon  for 
a  reversal.  The  deed  recites  that  the  assignee,  after  complying 
with  the  rules  of  the  district  court,  proceeded  to  sell  the  lot  in 
controversy  at  pubHc  auction,  and  that  appellee  became  the  pur- 
chaser. It  also  recites  that  the  assignee  lirst  gave  fourteen  days' 
notice  of  the  sale  by  advertising  in  the  "  Chicago  American,"  a 
newspaper  published  in  the  county  of  Cook,  and  likewise  by 
fixing  up  three  notices  of  such  sale,  in  three  of  the  most  public 
places  in  the  county  of  Cook,  for  more  than  twenty  days  prior 
to  the  sale.  It  is  insisted,  that  by  this  latter  recital  the  latter 
clause  of  the  fifty-first  rule  in  bankruptcy,  of  the  District  Court 
for  the  State  of  Illinois,  was  violated.  That  rule  requires  that 
the  assignee  shall,  in  selling  real  estate  of  the  bankrupt,  give  at 
least  twenty  days'  notice  of  the  time,  place  and  terms  of  the 
sale,  by  fixing  up  at  least  three  notices ;  and  also  by  publication 
in  some  newspaper  nearest  to  the  premises,  when  in  the  opinion 
of  the  assignee  the  property  is  sufficiently  valuable  to  justify 
the  expense  of  such  publication. 

It  will  be  observed  that  the  first  of  these  clauses  imperatively 
requires  the  posting  up  of  three  notices  in  the  most  public 
places  in  the  county,  for  at  least  twenty  days,  and  the  recital  in 
the  deed  shows  that  this  requirement  was  fulfilled.  The  other 
is  discretionary  with  the  assignee,  and  if  in  his  judgment  it  is 
not  warranted  by  the  value  of  the  property,  it  may  be  entirely 
omitted.  Having  this  discretion  to  omit  altogether  the  adver- 
tisement, we  can  see  no  reason  to  invalidate  the  deed  if  the  act 
was  only  performed  in  part,  by  the  advertisement  for  only  four- 
teen days.  When  we  see  that  the  property  only  sold  for  the 
small  snm  of  three  doUars,  we  may  conclude  that  the  discretion 
would  have  been  well  exercised  had  the  advertisement  been 
entirely  omitted.  When  the  small  value  of  the  property  is  con- 
sidered, we  can  see  no  harm  resulting  to  any  one  in  exercising 
a  discretion  to  advertise  only  fourteen  days  or  to  have  whoUy 
omitted  it. 

Again,  the  fifteenth  section  of  the  bankrupt  act  provides,  that 
a  copy  of  the  decree  of  bankruptcy  and  appointment  of  the 
assignee  shall  be  recited  in  the  deed  of  lands  belonging  to  the 
bankrupt,  sold  and  conveyed  by  the  assignee  under  the  act 
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That  "  all  deeds  containing  such  recital,  and  supported  by  such 
proof,  shall  be  effectual  to  pass  the  title  of  the  bankrupt  of,  in 
and  to  the  lands  therein  described,  to  the  purchaser,  as  fully  to 
all  intents  and  purposes  as  if  made  by  such  bankrupt  himself, 
immediately  before  such  order."  The  proof  here  referred  to  is 
declared  by  this  section  to  be  a  certified  copy  of  the  order 
declaring  the  applicant  a  bankrupt,  and  the  appointment  of  the 
commissioner.  This  language  is  clear,  explicit  and  comprehen- 
sive. It  dispenses  with  proof  of  advertisements,  notices,  and 
other  requirements  of  the  law,  and  the  rules  of  the  court.  From 
this  provision  it  is  apparent  that  it  was  the  design  of  the  law 
makers  to  dispense  with  aU  mere  technicalities.  If  essential 
requirements  have  been  omitted,  or  even  gross  negligence  or 
fraud  itself  has  occurred  in  conducting  the  sale,  if  the  deed  con- 
tains these  recitals,  and  a  copy  of  the  decree  is  produced,  under 
this  act,  in  this  proceeding  the  deed  is  admissible,  unless  other- 
wise defective. 

If  the  assignee  was  guilty  of  such  negligence  of  duty,  or  had 
committed  such  a  fraud  as  would  have  invalidated  the  sale,  any 
creditor  of  the  bankrupt  might  have  had  it  set  aside  on  motion 
in  the  district  court,  or  obtained  the  same  end  by  a  bill  in 
equity.  This  deed  contains  the  recital  of  a  copy  of  the  decree 
in  bankruptcy,  and  the  appointment  of  the  commissioner,  and 
the  statute  having  declared  it  sufficient  when  supported  by  a 
copy  of  the  order,  its  requirements  must  be  obeyed.  If  acci- 
dent, mistake  or  fraud  has  occurred,  equity  alone  has  the  power 
to  afford  the  relief  to  the  proper  parties,  upon  a  sufficient  case 
being  made. 

In  this  case  it  will  be  observed,  that  the  declaration  was  filed 
and  the  inile  obtained  for  a  plea,  on  the  16th  day  of  September, 
1858.  The  deed  from  Saltonstall,  the  assignee,  to  appellee, 
bears  date  on  the  17th  day  of  October,  1859,  one  year  and  a 
month  after  the  suit  was  docketed.  No  rule  is  better  or  more 
generally  recognized  and  applied,  than  that  the  plaintiff  in  eject- 
ment must  recover  on  a  legal  title,  and  that  a  mere  equitable 
title  will  not  suffice  in  such  a  proceeding.  Now,  if  it  were  con- 
ceded that  the  sale  was  made  precisely  as  stated  in  the  deed^ 
and  no  conveyance  had  been  made,  a  recovery  could  not  be  had 
until  a  deed  was  executed.     It  is  the  sale,  and  a  compliance 
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with  its  terms  which  vests  the  equitable  title,  but  it  is  the  con- 
veyance which  alone  passes  the  legal  title.  As  the  party  must 
succeed  or  fail  on  the  title  he  has  at  the  commencement  of  the 
suit,  and  as  the  deed  conveying  the  legal  title  bears  date  after 
that  time,  a  recovery  could  not  be  had.  The  court  below  should 
therefore  have  given  the  first  and  second  of  appellant's  instruc- 
tions, as  the  right  to  recover  was  not  shown  by  this  deed.  The 
judgment  is  reversed,  and  the  cause  is  remanded. 

Judgment  reversed* 


Edmitnd  S.  Holbeook 
William  Coney  et  al. 

[OBIG.  ED.,  PAGB  643.] 

1.  Bankritptct — what  passes  to  assignee.  B7  an  adjudication  in  bank- 
ruptcy under  the  act  of  Congress  of  1841 ,  all  but  the  excepted  property  of 
the  bankrupt  passed  to  his  assignee,  whether  included  in  his  schedule  or  not. 

2.  Same  —  rvle  vesting  discretionin  ass^/nee  to  fix  time  and  manner  of  sale. 
The  51st  rule  in  bankruptcy  adopted  by  the  court,  giving  the  assignee  a 
discretion  as  to  the  time  and  manner  of  selling  property,  is  valid,  and  a  sale 
and  conveyance  of  land  in  compliance  with  this  rule,  with  proper  recitals, 
will  be  good. 

8.  Pkacticb — objection  to  assignee's  deed  must  be  made  on  the  trial.  If  a  cer- 
tified copy  of  the  decree  in  bankruptcy  is  not  produced  to  sustain  the  deed 
of  an  assignee  in  bankruptcy,  the  objection  to  the  omission  should  be 
made  in  the  court  below,  either  when  the  deed  is  offered,  or  by  motion  to 
exclude  the  same  afterwards.  The  objection  comes  too  late  when  made  for 
the  first  time  in  this  court. 

"WEir  OF  Ereoe  to  the  Circuit  Court  of  Tazewell  county ;  the 
Hon.  James  Haeeiott,  Judge,  presiding. 

This  was  an  action,  by  Edmund  S.  Holbrook  against  William 
Coney  and  others,  to  recover  certain  parts  of  Campbell,  Durley 
&  Newhall's  addition  to  the  town  of  Pekin. 

On  the  trial  of  the  cause,  the  plaintiff  offered  in  evidence  a 
deed  from  WiUiam  C.  Bostwick,  as  assignee  in  bankruptcy  of 
James  B.  Campbell,  dated  Oct.  18, 1850,  and  properly  acknowl- 
edged on  the  same  day,  conveying  the  premises  to  the  plaintiff. 

The  defendants  objected  to  this  deed  for  the  reason  it  did  not 
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appear  there  was  any  order  of  the  court  requiring  or  authoriz- 
ing the  assignee  to  make  sale  of  the  land  therein  described,  or 
setting  any  time  or  place  of  such  sale,  the  land  not  being  in- 
eluded  in  the  schedule  of  the  bankrupt.  The  court  sustained 
the  objection  and  refused  to  admit  the  deed  in  evidence. 

The  plaintiff  and  defendants  both  claimed  title  under  the 
assignee  in  bankruptcy,  the  latter  under  a  subsequent  deed 
dated  in  1851,  based  upon  a  decree  directing  the  assignee  to  sell 
the  land,  and  finding  that  the  bankrupt  had  an  interest  in  the 
same.  The  defendants  contended,  that  as  this  land  was  not 
embraced  in  the  bankrupt's  schedule  of  property,  the  assignee 
had  no  right  to  sell  the  same  without  a  decree  to  that  effect. 
The  other  facts  appear  in  the  opinion.  The  court  below  ren- 
dered judgment  for  the  defendant. 

Messrs.  Roberts  &  Lelajstd,  for  the  plaintiff  in  error. 

Mr.  B.  S.  Pretttman,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
The  first  objection  raised  to  the  validity  of  the  deed  offered 
in  evidence,  is  that  the  lots  in  controversy  were  never  scheduled 
by  the  bankrupt.  The  third  section  of  the  bankrupt  act  of 
1841  provides  that  aU  the  property  and  rights  of  property  of 
every  description,  name  and  nature,  and  whether  real,  personal 
or  mixed,  of  every  bankrupt,  except  the  articles  of  property 
exempted  by  the  statute,  who  by  the  decree  of  the  proper 
court,  shall  be  declared  a  bankrupt  within  the  act,  shall  by  mere" 
operation  of  law,  ipso  facto,  from  the  time  of  such  decree,  be 
deemed  divested  out  of  the  bankrupt  without  any  other  act, 
assignment  or  other  conveyance  whatsoever ;  and  the  same  shall 
be  vested,  by  force  of  the  decree,  in  the  assignee.  How  more 
comprehensive  language,  to  vest  the  title  in  the  assignee  could 
have  been  employed,  it  is  impossible  to  conceive.  But  lest  a 
doubt  might  remain,  the  succeeding  clause  of  the  same  section 
has,  if  possible,  made  it  stiU  more  explicit,  by  providing,  that 
**■  the  assignee  so  appointed,  shall  be  vested  with  all  the  rights, 
powers,  and  authorities  to  sell,  manage  and  dispose  of  the  same, 
and  to  sue  for  and  defend  the  same,  subject  to  the  orders  and 
directions  of  such  court,  as  fully  to  all  intents  and  purposes,  as 
if  the  same  were  vested  in,  or  might  be  exercised  by  such 
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bankrupt,  before  or  at  the  time  of  bis  bankruptcy,  declared  as 
aforesaid." 

The  property  in  controversy  is  not  embraced  within  the 
exemption  of  the  statute,  and  is  subject  to  this  provision.  And 
by  the  operation  of  the  decree  of  bankruptcy  and  the  appoint- 
ment of  an  assignee,  the  property  "  is  vested  in  him  without 
any  other  act,  assignment  or  conveyance  whatsoever."  This 
most  unquestionably  excludes  the  supposition,  that  a  schedule 
of  the  property  was  in  any  way  essential  to  divesting  the  title 
out  of  the  bankrupt,  or  vesting  it  in  the  assignee,  however 
necessary  it  may  have  been  for  other  purposes.  When  the  case 
was  pending  in  the  court,  and  its  judicial  functions  were  in- 
voked, and  its  decree  pronounced,  declaring  the  petitioner  a 
bankrupt,  he  by  the  operation  of  law  was  thereby  divested  of 
his  title,  and  by  force  of  the  same  power,  the  appointment  of 
the  assignee  vested  him  with  the  title  in  precisely  the  same 
manner  and  to  the  full  extent,  that  it  had  been  held  by  the 
baiiknipt,  and  vested  the  assignee  with  power  to  sell,  manage 
and  dispose  of  the  same,  under  the  orders  and  directions  of  the 
court,  to  the  same  extent  that  the  bankrupt  might  have  done 
previous  to  the  decree  of  bankruptcy.  We  have  no  question 
that  by  the  decree  of  bankruptcy  and  the  appointment  of  the 
assignee,  the  title  vested  in  him  under  and  by  operation  of  the 
act,  as  fully  as  if  it  had  been  embraced  in  the  schedule  returned 
by  the  bankrupt. 

It  seems  to  us,  that  every  principle  of  justice,  independent  of 
the  enactment,  requires  that  such  should  be  the  case.  Otherwise 
the  fraud  or  negligence  of  the  applicant  for  the  benefits  of  the 
act,  would  defeat  the  design  of  the  law,  deprive  the  creditors  of 
theii*  rights  to  participate  in  the  avails  of  the  bankrupt's  estate, 
and  enable  him  to  evade  the  law.  The  design  of  the  law  was 
that  all  but  the  excepted  property  should  pass  to  the  assignee, 
for  the  benefit  of  the  bankrupt's  creditors,  and  to  vest  it  in  the 
assignee  as  their  trustee,  and  good  faith  must  be  observed  by  the 
bankrupt,  and  if  it  has  not  been,  he  nor  those  claiming  under 
him  have  any  right  to  profit  by  its  omission. 

The  title  to  the  property  in  controversy  having  then  vested  in 
the  assignee,  the  next  question  presented  by  this  record  is,  did 
the  conveyance  by  the  assignee,  transfer  it  to  his  grantee.  It  is 
57— 25th  III. 
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urged  that  it  did  not  for  a  want  of  a  compliance  with  the  provis- 
ions of  the  bankrupt  act,  inasmuch  as  the  sale  was  not  made  at 
a  time,  place,  or  in  the  manner  required  bj  the  com-t.  Wq 
have  seen  that  by  the  third  section  of  the  act,  he  is  empowered 
"to  sell,  manage  and  dispose  of"  the  property,  "subject  to  the 
orders  and  directions  of  such  court  as  fully,  to  all  intents  and 
purposes,  as  if  the  same  were  vested  in,  or  might  be  exercised 
by  such  bankrupt,  before  or  at  the  time  of  his  bankruptcy, 
declared  as  aforesaid."  The  ninth  section  provides  "  That  aU 
Bales,  transfers  and  other  conveyances  of  the  assignee,  of  the 
bankrupt's  property  and  rights  of  property,  shall  be  made  at  sudi 
times,  and  in  such  manner,  as  shall  be  ordered  and  appoiuted  by 
the  court  in  bankruptcy."  The  evidence  discloses  the  fact  that 
the  court  rendering  the  decree  in  bankruptcy,  have  adopted  a 
rule  prescribing  the  duty  of  the  assignee,  which  was  numbered 
61,  and  was  read  in  evidence  on  the  trial,  and  is  this :  "  It  shall 
be  the  duty  of  the  assignee  of  the  bankrupt  to  make  sale  of  aU 
the  right,  title  and  interest  of  the  bankrupt,  whether  equitable 
or  legal,  in  and  to  any  real  estate,  wheresoever  situated,  with 
all  due  diligence,  having  due  regard  to  the  interest  of  the  cred- 
itors, (unless  some  one  of  said  creditors  shall,  previous  to  the 
time  appointed  for  such  sale,  file  with  the  assignee  his  written 
dissent  thereto,  when  it  shall  be  the  duty  of  such  assignee  to 
refer  the  matter  to  the  court,)  and  that  the  sale  of  said  real 
estate,  or  any  interest  thereiu,  be  made,  either  for  cash  or  upon 
a  credit  not  exceeding  one  and  a  half  years,  as  the  assignee 
shall  deem  best  for  the  interest  of  said  estate ;  at  least  twenty 
days'  notice  of  the  time,  place  and  terms  of  sale  being  first 
given  by  affixing  up  at  least  three  notices,  and  also  by  publica- 
tion in  some  newspaper  nearest  the  premises,  when,  in  the  opinion 
of  the  assignee,  the  property  is  sufficiently  valuable  to  justify 
the  expense  of  such  publication." 

This  rule  of  the  court  having  been  adopted,  became  as  bind- 
ing upon  the  assignee  as  if  it  had  been  incorporated  at  length 
in  the  decree  of  bankruptcy.  That  he  so  regarded  it,  is  apparent 
from  the  recitals  in  his  deed.  He  there  recites  that  he  had 
been  appointed  assignee,  and  that  he  had  complied  with  the 
provisions  of  the  decree,  had  filed  his  bond  with  the  clerk  of 
the  court,  and  had  complied  with  all  other  regulations  and  direc- 
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tions  of  the  decree,  and  with  all  the  rules  in  bankruptcy,  so 
far  as  the  same  apply  to,  or  are  binding  and  incumbent  on  him. 
That  he  had  sold  the  property  at  public  auction  at  the  court 
house  of  Jo  Daviess  county,  having  first  advertised  the  same 
according  to  law,  in  separate  lots,  and  that  Holbrook  became 
the  purchaser. 

Then  was  this  sale  conducted  subject  to  the  orders  and  direc- 
tions, and  was  it  made  at  such  time  and  in  such  manner  as  was 
ordered  and  appointed  by  the  couit  ?  It  was  unquestionably 
made  in  pursuance  to  the  51st  rule,  which  must  be  regarded  to 
be,  as  it  undeniably  was,  an  order  of  the  court,  and  it  was  made 
subject  to  the  directions  of  the  court,  because  that  rule  pre- 
scribed the  mode  in  which  the  sale  should  be  made.  The  court 
by  the  rule  authorized  the  assignee  to  fix  the  time,  and  to  adopt 
the  manner  of  making  the  sale.  And  as  the  assignee  occupied 
to  that  court,  for  the  purpose  of  selling  the  estate,  the  relation 
of  a  master,  and  as  the  court  was  in  the  very  nature  of  things 
compelled  to  confide  to  some  extent  in  his  discretion,  we  are  of 
the  opinion  that  this  was  not  an  excess  of  authority  conferred 
by  the  court  in  violation  of  the  law,  so  as  to  render  the  act 
void.  The  policy  of  the  act  in  adopting  these  provisions, 
undoubtedly  was  the  protection  of  the  creditors  of  the  bankrupt, 
in  their  rights,  and  to  vest  the  court  with  a  large  discretion,  in 
having  the  assets  converted,  in  the  mode  best  adapted  to  the 
production  of  the  largest  fund  that  could  be  produced,  for  the 
benefit  of  the  creditors.  The  statute  has  prescribed  no  time, 
nor  has  it  indicated  the  manner  of  conducting  the  sale,  but  has 
left  that  to  the  court.  And  in  determining  that  question,  so 
many  circumstances  of  a  local  character  must  necessarily  have 
to  be  considered,  that  usually  the  assignee  at  the  place  would 
be  as  capable  of  determining  them  as  the  court.  And  we  are 
of  the  opinion  that  the  conferring  of  that  discretion,  by  the  comt 
to  the  extent  it  was  done  upon  the  assignee  by  this  rule,  was 
waiTanted  by  the  law. 

In  this  conclusion  we  are  fortified  by  the  provisions  of  the 
fifteenth  section  of  the  same  act.  It  has  expressly  provided 
that  a  copy  of  the  decree  in  bankruptcy,  and  the  appointment 
of  the  assignee  as  directed  by  the  third  section  of  the  act,  shall 
be  recited  in  every  deed  for  land,  belonging  to  the  bankrupt, 
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sold  and  conveyed  by  the  assignee,  by  virtue  of  the  act.  And 
that  such  recital,  together  with  a  certified  copy  of  such  order, 
shall  be  full  and  complete  evidence  of  the  bankruptcy  and  assign- 
ment to  validate  the  deed,  and  that  all  deeds  containing  such 
recitals,  and  supported  by  such  proof,  shall  be  as  effectual  to 
pass  the  title  of  the  bankrupt,  of,  in  and  to  the  lands  therein 
mentioned  and  described,  to  the  purchaser,  as  fully  and  to  all 
intents  and  pui-poses,  as  if  made  by  himself  immediately  before 
such  order.  This  deed  contains  the  recital  of  the  decree  in 
full,  and  from  it  we  are  informed  that  Campbell  was  declared  a 
banki'upt,  and  that  Bostwick,  the  maker  of  the  deed,  was 
appointed  the  assignee.  This  is  an  ample  recital  of  those  facts, 
and  the  deed,  together  with  a  certified  copy  of  the  decree,  affords 
all  the  proof  required  by  the  statute,  that  the  title  of  the  bank- 
rupt in  the  premises  had  passed  to  the  grantee.  By  the  pro- 
visions of  the  statute,  this  deed  is  made  as  effectual  to  pass  the 
title,  as  if  executed  by  Campbell  himseK.  This  provision  has 
precluded  all  inquiry  in  a  court  of  law,  into  precedent  facts. 

All  the  court  can  do  is  to  see  that  the  deed  contains  the  requi- 
site recitals,  and  that  there  is  a  certified  copy  of  a  decree  regular 
on  its  face  that  sustains  the  deed.  The  statute  has  not  provided 
that  this  order  shall  fijs  the  time  and  manner  of  making  the  sale, 
and  if  such  a  requii'ement  were  essential,  it  might  just  as  well 
appear  in  any  other  order  as  in  this.  The  order  recited  in  this 
deed  has  every  requisite  of  a  valid  and  binding  order.  It  is  true 
that  there  was  no  offer  to  produce  a  certified  copy  of  the  decree, 
but  an  objection  was  not  interposed  for  that  reason,  and  unless 
that  objection  had  been  made  in  the  court  below,  either  when 
offered  in  evidence,  or  after  all  the  evidence  on  the  part  of  the 
plaintiff  was  heard,  by  motion  to  exclude  the  deed,  it  cannot  be 
urged  here.  Neither  was  done  in  this  case,  and  as  the  deed 
was  properly  admissible  in  evidence,  the  court  erred  in  exclud- 
ing it,  and  the  judgment  of  the  court  below  must  be  reversed, 
and  the  cause  remanded. 

Judgment  rmersed. 
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William  Dooley 

V. 

David  L.  Ceist. 

[ORIG.    ED.,  PAGE  551.] 

1.  ReaIj  and  person Aii  ESTATE  —  wTiat  improvements  on  land  a/re  realty. 
All  improvements  or  additions  of  a  permanent  nature  and  adapted  to  its 
use  and  better  enjoyment,  placed  upon  land,  are  regarded  as  forming  a  part 
of  the  realty. 

2.  Same  —  agreement  to  sever,  converts  into  personalty.  By  express  agree- 
ment between  the  parties,  buildings  placed  upon  the  land  during  the  term, 
may  be  removed  as  personal  property  ;  and  if  the  owner  of  the  soil  by  deed 
sells  a  tenement  erected  on  the  land,  it  will  no  doubt  be  converted  from 
real  into  personal  property. 

3.  Same  — presumption  as  to  buildings.  As  a  general  rule,  when  a  build- 
ing is  erected  on  land,  the  presumption  is  that  it  is  a  part  of  the  real  estate 
and  not  personal  property,  and  to  take  it  out  of  the  operation  of  this  rule, 
a  state  of  facts  must  be  shown  which  rebuts  this  presumption. 

4.  If  a  stranger  constructs  a  building  upon  the  land  of  another  without 
his  consent,  it  becomes  a  part  of  the  land,  and  he  will  be  a  trespasser  if  he 
removes  it. 

5.  If  parties  agree  upon  an  exchange  of  lands,  and  one  of  them  builds  a 
house,  and  the  agreement  is  rescinded  without  any  reservation,  the  building 
will  remain  with  the  land. 

6.  Same  —  original  intention  fixes  character  of  improvement.  The  inten- 
tion of  a  party  at  the  time  he  erects  a  building  fixes  its  character.  If  he 
then  intends  it  to  be  permanent,  it  will  form  a  part  of  the  realty. 

Appeal  from  the  Circuit  Court  of  McLean  county. 

This  was  an  action  of  trover  for  the  conversion  of  a  house, 
brought  by  David  L.  Crist  against  William  Dooley. 

It  appeared  from  the  evidence  that  one  Phillips  had  con- 
tracted with  Dooley,  the  defendant,  for  the  purchase  of  the  forty 
acres  upon  which  the  house  was  built,  and  that  Whitelock  had 
also  contracted  with  the  defendant  for  the  pui^hase  of  an  ad- 
joining forty  acres  ;  that  Whitelock  and  PhilUps  made  a  verbal 
contract  for  the  exchange  of  an  acre  of  their  respective  tracts^ 
and  that  Whitelock  built  the  house  on  the  acre  he  was  to  receive 
of  Phillips  in  exchange ;  that  while  Whitelock  and  his  family 
were  occupying  the  house,  the  same  was  levied  on  by  a  constable 
under  two  executions  against  Whitelock,  and  sold  to  the  plaintiff ; 
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that  afterwards  Phillips  and  the  defendant  canceled  their  con- 
tract by  mutual  consent,  when  Whitelock  left  the  country,  and 
the  defendant  took  possession  of  the  house,  and  about  one  year 
after  the  constable's  sale  removed  the  same,  and  attached  it  to 
one  of  his  other  houses  on  the  same  tract.  This  house  was 
originally  set  on  burr  oak  blocks. 

The  court  at  the  request  of  the  plaintiff  gave  the  following 
instructions : 

"  1.  The  court  instructs  the  jury  that  if  they  beHeve,  from 
the  evidence,  that  the  house  in  controversy  was  sold  by  White- 
lock  to  Crist,  or  on  an  execution  against  Whitelock,  and  bought 
by  Crist,  and  that  the  house  was  personal  estate,  and  that  after 
the  sale  was  made,  Dooley  took  the  same  and  converted  it  to 
hifi  own  use,  then  the  jury  wiU  find  for  plaintiff  the  value  of 
the  property  at  the  time  of  the  conversion. 

"  2.  That  if  Whitelock  assented  to  the  levy  and  sale  of  the 
house,  and  surrendered  possession  of  the  house  to  Crist,  made 
under  said  levy  and  sale,  then  such  levy  and  sale  is  valid  against 
any  person  having  no  right  to  the  house,  as  creditor  or  purchaser 
of  Whitelock,  unless  they  find  that  the  house  was  a  part  of  the 
real  estate.  ~ 

"  3.  That  if  they  believe,  from  the  evidence,  that  Whitelock 
held  possession  of  the  house  as  tenant  of  Crist,  or  under  any 
agreement  with  Crist  to  hold  the  same  and  pay  him  for  the  use 
of  the  same,  then  in  contemplation  of  law  Crist  was  in  posses- 
sion of  the  house,  and  the  possession  of  Whitelock  was  the  pos- 
session of  Crist. 

"  4.  That  the  possession  of  the  property  in  controversy  (if 
personal  property)  by  Whitelock  as  tenant  of  Crist,  if  the  jury 
so  find  the  facts  from  the  evidence,  is  sufficient,  in  the  absence 
of  other  proof,  to  support  title  in  Crist. 

''  5.  That  the  law  presumes  the  person  in  possession  of  per- 
sonal property  to  be  the  owner  thereof,  and  if  the  jury  believe, 
from  the  evidence,  that  the  property  in  controv^ersy  is  personal 
property,  and  at  the  time  of  the  taking  of  the  same,  was  held 
by  Whitelock  as  tenant,  or  under  an  agreenieiit  with  Crist,  then 
such  possession  is  sufficient  prmm  facie  title  in  Crist,  in  the 
absence  of  all  other  proof,  to  entitle  him  to  maintain  the  action. 

"  6.  That  if  the  jury  believe,  from  the  evidence,  that  White- 
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lock  built  the  house  in  controversy,  on  the  premises  occupied 
and  claimed  by  Phillips,  by  the  leave  and  consent  of  Phillips, 
■with  the  privilege  of  moving  or  doing  as  he  pleased  with  the 
same,  and  "Whitelock  did  so  build  his  said  house,  and  put  the 
same  on  blocks,  without  in  any  manner  fastening  the  same  to 
the  blocks  or  the  soil,  so  that  the  same  could  be  easily  removed, 
then  such  house  is  personal  property. 

"  7.  The  court  instructs  the  jury,  that  in  this  case  the  ques- 
tion whether  the  house  is  real  or  personal  estate  is  a  mixed  ques- 
tion of  law  and  fact ;  that  if  the  jury  believe,  from  the  evidence, 
that  Whitelock  built  the  house  on  Phillips'  land,  with  Phillips' 
consent,  with  the  intention  of  removing  the  same  if  he  saw  fit, 
then  the  honse  is  personal  property,  and  subject  to  levy  by 
execution. 

"  8.  That  in  judging  of  the  intention  of  Whitelock,  it  is  pro- 
per for  them  to  take  into  consideration  all  that  Whitelock  said 
or  did  about  the  property  while  he  occupied  it,  and  before  the 
contest  arose." 

The  court,  at  the  request  of  the  defendant,  gave  the  follow- 
ing instructions : 

"  1.  If  the  jury  believe,  from  the  evidence,  that  Whitelock 
claimed  the  forty  acres  of  land  as  a  purchaser  of  the  same  under 
Dooley,  and  that  he  contracted  with  Phillips  for  the  one  acre 
on  which  to  build  the  house,  for  the  purpose  of  getting  a  better 
site  on  which  to  build  the  house  than  was  on  his  own  land,  and 
gave  Phillips  one  acre  of  his  (Whitelock' s)  land  in  exchange, 
and  that  Whitelock  and  Phillips  each  mutually  took  possession 
of  and  occupied  their  several  acres  of  land ;  and  if  they  further 
believe,  from  the  evidence,  that  Whitelock  built  the  house  with 
the  intention  of  occupying  it  as  a  permanent  residence  in  con- 
nection with  the  land,  then  the  house  became  a  part  of  the  land 
and  was  not  liable  to  the  levy  and  sale,  and  they  should  find  for 
the  defendants. 

"  2.  In  order  to  make  a  valid  levy  on  personal  property,  the 
of&cer  making  the  same  must  take  such  possession  of  the  prop- 
erty as  the  nature  of  the  property  will  admit  of,  and  in  order 
to  make  a  valid  sale  of  personal  property  by  an  officer  on  exe- 
cution, it  must  be  in  the  power  of  the  officer,  at  the  time  of 
the  sale,  to  put  the  purchaser  into  possession  of  the  property, 
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that  is,  such  possession  as  the  natm'e  of  the  property  ad- 
mits of. 

"  3.  If  the  house  was  real  estate  at  the  time  it  was  built,  no 
subsequent  change  of  intention  on  the  part  of  Whitelock  would 
convert  it  into  personal  property. 

"  4.  In  trover,  the  plaintiff  must  show  title  in  himself,  and 
it  is  not  material  whether  the  defendant  is  the  owner  or  not; 
the  plaintiff  cannot  recover  without  showing  title  in  himself. 

"  5.  That  if  the  jury  believe,  from  the  evidence,  that  White- 
lock  built  the  house  on  his  own  land,  or  land  that  he  contracted 
for,  with  the  intention  of  not  removing  the  same,  then  the 
house  is  real  estate,  and  passed  with  the  land. 

"  6.  In  substance,  that  if  Dooley  owned  the  land,  and  the 
house  was  real  estate,  ther^  Dooley  owned  the  house." 

The  defendant  also  asked  the  court  to  give  the  following 
other  instructions : 

"  1.  If  the  jury  believe,  from  the  evidence,  that  Whitelock 
built  the  house  as  the  owner,  or  as  claiming  to  be  the  owner  of 
the  soil,  the  house,  as  soon  as  it  was  built,  became  a  part  of  the 
real  estate,  and  no  subsequent  change  of  intention  on  the  part 
of  "Whitelock  will  change  the  character  of  the  property  from, 
real  estate  to  personal  property. 

"  8.  If  the  jury  believe,  from  the  evidence,  that  the  constable 
never  had  possession  of  the  house,  and  if  they  further  believe, 
from  the  evidence,  that  at  the  time  of  the  sale  the  constable 
did  not  have  it  in  his  power  to  deliver  possession  of  the  house 
to  the  purchaser,  then  the  levy  and  sale  are  void,  and  they 
should  find  for  the  defendant. 

"  9.  If  the  jury  believe,  from  the  evidence,  that  dm*ing  the 
whole  time,  from  the  levy  until  the  sale,  and  for  some  time 
after  the  sale,  the  house  was  in  the  actual  possession  of  White- 
lock,  who  claimed  the  same  as  his  own,  adversely  to  the  oflScer 
making  the  levy,  then  the  levy  and  sale  were  void." 

The  jm-y  found  for  the  plaintiff,  and  the  court  overruling 
defendant's  motion  for  a  new  trial,  rendered  judgment  for  the 
plaintiff  on  the  verdict,  from  which  the  defendant  appealed. 

Mr.  E.  E.  Williams,  for  the  appellant. 

Mr.  AY.  AY.  Okme,  for  the  appellee. 
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Mr.  Justice  Walkeb  delivered  the  opinion  of  the  Coml; : 
Appellee  claims  the  building  in  controversy  under  his  pur- 
chase at  the  constable's  sale,  on  the  execution  against  White- 
lock  and  Phillips.  On  the  contrary,  appellant  claims  it  as  a 
part  of  the  real  estate,  of  which  he  was  the  owner.  This  then 
involves  the  inquiry  whether  it  was  real  or  personal  property. 
It  is  a  fundamental  rule  that  real  estate  embraces  lands,  tene- 
ments and  hereditaments.  All  improvements  or  additions  of  a 
permanent  natm-e  and  adapted  to  its  use  and  better  enjoyment, 
placed  upon  land,  are  regarded  as  forming  a  part  of  the  land. 
To  this  rule  there  are  the  exceptions  of  trade  fixtures,  which 
cannot  have  any  application  to  this  case.  By  express  agreement 
between  the  parties,  erections  placed  upon  the  land  by  the 
tenant  during  the  term  may  be  removed  as  personal  property ; 
or  if  the  owner  of  the  soil  were  by  deed  to  sell  a  tenement 
erected  upon  the  land,  it  would  no  doubt  become  dissevered, 
and  converted  from  real  to  personal  property.  But  as  a 
general  rule,  when  a  building  is  erected  on  land,  the  presump- 
tion is  that  it  is  a  part  of  the  real  estate  and  not  personal  prop- 
erty, and  to  take  it  out  of  the  operation  of  the  nile,  a  state  of 
facts  must  be  shown  which  rebuts  the  presumption.  Even 
when  a  stranger  constructs  a  building  upon  the  land  of  another, 
without  his  consent,  it  becomes  a  part  of  the  land,  and  he  would 
become  a  trespasser  by  removing  it. 

This  record  affords  no  evidence  from  which  it  can  be  inferred 
that  the  appellant,  who  was  the  owner  of  the  soil  upon  which 
this  building  was  erected,  ever  consented  that  it  might  be  re- 
moved. He  had  contracted  to  sell  the  land  to  Mrs.  PhilKps,  but 
that  agreement  was  afterwards  rescinded,  and  when  the  con- 
tract was  abandoned  by  the  parties,  appellant  became  undeniably 
the  owner  of  the  land  and  its  improvements,  both  in  law  and 
equity,  as  no  reservation  seems  to  have  been  made  of  the  house 
or  other  improvements.  When  Whitelock  agreed  with  Phillips 
for  the  purchase  of  the  acre  of  land  upon  which  the  house  was 
built,  and  which  was  embraced  in  Mrs.  Phillips'  purchase,  there 
seems  to  have  been  no  reservation  or  agreement  for  the  removal 
of  the  house  in  any  event.  Whitelock  gave  an  acre  of  the 
land,  purchased  of  appellant,  in  exchange  for  the  acre  upon 
which  the  house  was  erected,  and  they  each  entered  into  pos- 
68— 25th  III. 
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session  of  the  portions  thus  received  in  exchange,  and  so  con- 
tinued until  their  several  contracts  were  rescinded  or  aban- 
doned, neither  having  paid  for  the  land  purchased  of  appellant. 
This  building  was  a  part  of  the  improvement  connected  with 
Whitelock's  purchase,  and  it  must  have  been  made  with  the 
design  of  permanently  remaining  on  the  land,  and  not  for  any 
temporary  purpose. 

If  the  ii^ention  of  Whitelock  was  to  render  the  improvement 
permanent  when  erected,  there  can  be  no  question  that  it  became 
a  part  of  the  freehold,  and  no  subsequent  change  of  intention 
changed  its  character  to  that  of  personal  property,  rendering  it 
liable  to  levy  and  sale  ou  an  execution  from  a  justice  of  the 
peace.  The  intention  at  the  time  to  render  it  a  part  of  the 
realty  fixed  its  character  beyond  all  dispute,  and  that  character 
could  not  be  changed  by  any  thing  short  of  its  severance  by 
removal  or  by  an  executed  agreement  for  that  purpose.  The 
mere  change  of  the  intention  of  the  owner  cannot  have  that 
effect.  This  principle  was  announced  by  the  first  of  appellant's 
mstructions,  in  the  series  which  the  court  refused  to  give,  and 
it  should  have  been  given.  The  court  below  having  erred  in 
refusing  to  give  that  instruction,  the  judgment  below  must  be 
reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Pateick  O'Kane 
Edmuitd  B.  Treat  et  al. 

[OKIG.  ED.,  PAGE  557.] 

1.  CJoNSTTTimoNAL  LAW  —  exempting  citizens  of  city  from  township  road 
taxes.  A  township,  under  the  township  organization  law,  being  a  bodj 
politic  and  corporate,  all  taxes  levied  by  it  for  the  construction  of  roads 
and  bridges  must  be  uniform  throughout  the  township,  under  the  constitu- 
tion, and  a  law  exempting  citizens  of  a  township,  residing  within  an  incor- 
porated city,  from  the  payment  of  such  taxes,  is  unconstitutional  and  void. 

2.  Samtt.  —  toumahip  authorities  may  levy  road  tax  upon  the  inhabitants  of 
u  city  within  tJie  township.  The  corporate  authorities  of  a  township,  under 
the  township  organization  law,  have  the  right  to  levy  a  road  tax  upon  all 
th«  inhabitants  of  the  same,  even  though  some  of  them  also  reside  within 
«n  incorporated  city. 
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3.  Road  labok  —  exemption  of  inhabitants  of  city  on  road  outside  city. 
Where  a  city  charter  exempts  its  inhabitants  "  from  working  upon  any  road 
beyond  thf-  limits  of  the  city,  and  from  paying  any  tax  to  procure  laborers 
to  work  upon  the  same,"  etc.,  this  will  prevent  the  town  authorities 
from  imposing  upon  the  inhabitants  of  the  city  the  number  of  days  labor 
required  by  the  statute  to  be  expended  upon  the  roads  of  the  town,  but  will 
not  exempt  such  inhabitants  from  their  share  of  road  taxes. 

4.  Taxation  —  bill  to  enjoin.  Where  a  portion  of  a  tax  is  admitted  to 
be  legal,  and  a  bill  filed  to  enjoin  that  portion  of  the  tax  which  is  illegal 
fails  to  show  what  part  is  illegal,  no  relief  can  be  granted. 

"Writ  of  Error  to  the  Recorder's  Court  of  the  city  of  La  Salle. 

This  was  a  bill  in  chancery,  filed  by  Edmund  B.  Treat  and 
others,  the  inhabitants  and  tax  payers  of  the  city  of  La  Salle, 
against  Patrick  O'Kane,  to  restrain  the  collection  of  a  tax  levied 
by  the  corporate  authorities  of  the  town  of  La  Salle,  for  the 
csonstruction  of  a  road,  as  against  the  inhabitants  of  the  city  of 
La  Salle,  situate  in  said  town. 

The  cause  was  heard  upon  the  pleadings  and  proofs,  when 
the  court  enjoined  the  defendant,  who  was  the  collector,  from 
collecting  twelve  and  a  half  sixteenths  of  the  tax,  and  required 
each  party  to  pay  their  own  costs. 

Mr,  T.  Ltle  Dickey,  Mr.  E.  S.  Holbrook,  and  Mr.  D. 
EvAJsrs,  for  the  plaintiff  in  error. 

Mr.  E.  F.  Bull,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
This  record  presents  the  question  whether  the  inhabitants  of 
the  city  of  La  Salle  are  liable  to  the  payment  of  a  road  tax 
imposed  by  the  town  of  La  Salle  under  the  township  organisar 
tion  law.  By  the  city  charter,  the  inhabitants  are  exempted 
"  from  working  upon  any  road  beyond  the  limits  of  the  city, 
and  from  paying  any  tax  to  procure  laborers  to  work  upon  the 
same."  This  provision  has  prevented  the  town  authorities, 
from  imposing  upon  the  inhabitants  of  the  city,  the  number  of 
days  labor  required  by  the  statute  to  be  expended  on  the  roads 
oi  the  town.  When  they  fix  the  number  of  days  labor  to  be 
performed  by  each  male  inhabitant  over  twenty-one  and  under 
hlty  years  of  age,  residing  within  the  township,  this  provision 
has  exempted  those  residing  in  the  hmits  of  the  city  from  the 
burthen.  Nor  would  the  power  exist  in  the  city  or  county 
authorities  to  levy  a  tax  alone  upon  individuals  residing  within 
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the  city  for  the  piu'pose  of  paying  for  labor  performed  upon 
roads  outside  of  the  city  limits. 

The  question  is,  however,  still  unanswered  whether  the  in- 
habitants of  the  citj,  although  a  part  of  the  residents  of  the 
town,  are  liable  to  be  taxed  in  common  with  all  who  reside 
within  its  hmits,  for  the  purpose  of  constructing  roads  beyond 
the  limits  of  the  city.  The  law  organizing  townships  into  sep- 
arate political  bodies,  for  the  various  purposes  of  their  creation, 
has  made  each  township  a  body  politic  and  corporate.  By  our 
constitution,  the  principle  of  equality,  based  upon  valuation,  is 
adopted  as  the  rule  governing  the  levy  and  collection  of  taxes. 
Art.  9,  Sec.  2,  State  Constitution.  By  the  5th  section  of  the 
same  article,  it  is  provided  that  "  the  corporate  authorities  of 
counties,  townships,  school  districts,  cities,  towns  and  villages, 
may  be  vested  with  power  to  assess  and  collect  taxes  for  cor- 
porate purposes ;  such  taxes  to  be  uniform  in  respect  to  per- 
sons and  property  within  the  jurisdiction  of  the  body  imposing 
the  same.  And  the  general  assembly  shall  require  that  all  prop- 
erty vsdthin  the  limits  of  municipal  corporations,  belonging  to 
individuals,  shall  be  taxed  for  the  payment  of  debts  contracted 
under  authority  of  law." 

That  the  city  of  La  Salle  is  within  and  as  much  a  part  of  the 
town  of  La  Salle,  as  the  latter  is  a  part  of  the  county,  will  not 
be  controverted.  The  city,  although  a  municipal  corporation, 
is  undeniably  a  part  of  the  municipal  corporation  of  the  town 
of  La  Salle,  and  is  within  its  jurisdiction.  That  a  road  tax 
imposed  by  the  town,  under  the  law  authorizing  it,  is  a  tax  for 
corporate  purposes,  is  equally  true.  The  construction  and  keep- 
ing in  repah  the  roads  of  the  town,  is  one  of  the  objects  of  the 
creation  of  these  bodies,  and  the  tax  cannot  be  justly  said  to  be 
for  any  other  than  a  corporate  purpose.  It  then  follows  that  if 
it  was  the  design  of  the  legislature  to  exempt  the  inhabitants 
of  the  city  from  this  common  burthen,  by  this  enactment,  it 
was  repugnant  to  the  constitution,  and  is  inoperative  and  void. 
The  town  authorities  therefore  had  the  right  to  impose  and  col- 
lect this  tax  of  all  the  inhabitants  of  the  town,  whether  residing 
within  or  out  of  the  city,  and  to  have  exempted  the  residenta 
of  the  city,  would  not  have  been  uniform  in  respect  to  persons 
and  property  within  the  jurisdiction  of  the  town. 
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Again,  we  are  unable,  from  tliis  record,  to  see  what  portion 
of  the  tax  imposed  and  extended  by  the  board  of  supervisors, 
was  designed  to  be  applied  to  the  payment  of  the  contractors 
for  the  construction  of  this  road.  The  complainants,  in  their 
bill,  allege  that  they  have  no  means  of  knowing  the  per  cent 
that  Avas  levied  upon  them  for  road  pui-poses,  and  there  was  no 
evidence  adduced  to  show  what  per  cent  of  this  tax  was  levied 
for  that  purpose.  If  the  town  supervisor,  road  commissioners, 
and  auditors  had  been  examined,  there  is  but  little  doubt  that 
the  amount  could  have  been  ascertained,  or  if  the  aggregate  tax 
for  town  purposes  had  been  shown,  then  it  would  have  readOy 
appeared  what  proportion  the  sum  due  for  the  construction  of 
this  road  bore  to  the  whole  amount  of  the  tax  thus  levied.  But 
this  was  not  done.  It  stands  confessed  that  a  portion  of  this 
tax  is  legally  levied,  and  for  authorized  purposes,  and  the  com- 
plainants were  bound,  before  relief  could  have  been  granted,  to 
show  what  part  was  illegal,  even  if  the  law  had  not  contravened 
the  constitution.  Until  that  is  done,  it  would  be  uncertain 
whether  a  portion  of  the  legal  tax  was  not  restrained,  to  do 
which  would  be  manifestly  wrong  and  work  great  injustice. 

We  are,  from  these  considerations,  of  the  opinion  that  the 
decree  of  the  court  below  should  be  reversed,  the  injunction  dis- 
solved, and  the  bill  dismissed. 

Decree  reversed. 


Solomon  Cross 

V. 

John  B.  Caeey  et  im. 

[grig.   ED.,  PAGB  562.] 

1.  Adhinistration  —  descent  of  property.  Upon  the  grant  of  adminla* 
tratlon  the  legal  title  to  the  personal  property  of  an  intestate  vests  In  the 
representative  of  the  estate,  in  trust  for  the  heirs,  distributees  and  credi- 
tors of  the  estate,  but  the  equitable  title  vests  in  the  heir,  subject  to  the 
payment  of  the  debts,  immediately  upon  the  death  of  the  ancestor. 

2.  HBrR  —  right  to  sell  property  inherited.  When  a  person  dies  intestate, 
leaving  a  widow,  but  no  child  or  descendants,  if  there  are  no  debts  against 
the  estate,  the  widow,  as  heir,  may  sell  the  personal  estate  and  pass  the 
title,  although  no  letters  of  administration  have  been  issued. 


462  Cboss  v.  CAitEY  et  ax.  [April  T. 


Statement  of  the  case. 


Appeal  from  the  Circuit  Com*t  of  McLean  county. 

This  was  an  action  of  assumpsit,  by  John  B.  Carey  and  Sarah 
Carey,  his  wife,  against  Solomon  Cross,  to  recover  for  goods 
Kold  and  delivered,  and  for  money  lent. 

It  appeared  that  Sarah  Carey  was  the  widow  of  Allen  Cross, 
deceased,  who  died  intestate,  leaving  no  child  or  descendants ; 
that  no  letters  of  administration  were  ever  issued  upon  the 
estate,  and  that  the  widow  made  a  sale  of  his  personal  property, 
at  which  sale  the  defendant  purchased  property  to  the  amount 
of  $156.  It  also  appeared  that  the  estate  was  indebted  to  the 
defendant,  and  he,  when  asked  for  his  note,  said  when  his  claim 
was  settled  he  would  pay  for  the  balance. 

The  court,  at  the  request  of  the  plaintiff,  gave  the  following 
instructions : 

"  1.  That  if  the  jury  beHeve,  from  the  evidence,  that  the  de- 
fendant, Solomon  Cross,  did  not  intend  to  charge  his  son  for 
the  advances  at  the  time  he  made  them,  '  the  law  is,  that  he 
cannot  set  up  claim  now  for  such  advances,  and  the  fact  that 
all  the  property  on  the  death  of  the  defendant's  son,  without 
child  or  children,  descended  to  the  widow,  will  not  change  the 
law  in  that  respect.' 

"  2.  But  the  jury,  in  making  up  this  judgment  in  the  case  in 
reference  to  the  advances,  are  to  consider  all  the  evidence  in 
the  case,  and  if  they  believe  that  there  was  no  understanding 
that  the  said  advances  were  to  be  repaid  by  the  son  of  the  de-- 
fendant  at  the  time  they  were  made,  then  the  law  is,  that  the 
defp-ndant  cannot  claim  for  such  advances  now." 

The  defendant  asked  the  court  to  give  the  following  instruc- 
tions, which  the  court  refused : 

"1.  The  court  instructs  the  jury  that  if  they  believe,  from 
the  evidence,  that  one  of  the  plaintiffs,  Sarah  Carey,  without 
taking  out  letters  of  administration  on  her  husband's  estate, 
and  the  defendant  knew  this  at  the  time  of  sale,  gathered 
together  the  personal  property  of  AUen  Cross,  and  sold  the 
same  to  the  defendant,  that  such  sale  gave  the  defendant  no 
title  to  the  property  sold,  and  they  wiU  find  for  the  defendant. 

"  2.  If  the  jury  believe,  from  the  evidence,  that  the  property 
Bold  by  plaintiff  to  defendant  was  the  property  of  the  deced- 
emt,  AJlen  Cross,  and  that  no  letters  of  administration  have  been 
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granted  on  said  estate  to  plaintiff,  or  one  of  them,  thej  will 
find  for  defendant." 

The  jury  found  for  the  plaintiff  $125,  upon  which  the  court, 
overruling  a  motion  for  a  new  trial,  rendered  judgment. 

Messrs.  Moon  &  Oeme,  for  the  appellant. 

Messrs.  Hanna  &  Scott,  and  Mr.  C.  H.  Mooke,  for  the 
appellees. 

Mr.  Justice  Walkek  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  for  goods  and  chattels  sold 
and  delivered,  and  for  money  lent  by  appellee  Sarah  Carey 
while  sole  and  unmarried.  It  appears  from  the  evidence  in 
the  record,  that  she  was  the  widow  of  Allen  Cross,  who  had 
died  intestate,  leaving  no  child  or  children  or  descendants. 
That  she  as  his  widow  sold  the  property  of  her  deceased  hus- 
band, at  public  vendue,  and  appellant  became  the  purchaser  of 
the  property,  to  recover  the  price  of  which  this  suit  was  brought. 
That  letters  of  administration  were  never  granted  upon  the 
estate  of  lier  deceased  husband. 

It  is  iK-ed  that  without  letters  of  administration  granted  to 
her,  she  possessed  no  power  to  seU  the  personal  property,  and 
that  by  such  a  sale  no  title  passed  to  the  purchaser,  and  that 
for  the  want  of  title  there  was  no  right  to  recover  the  price  bid 
at  the  sale.  The  46th  section  of  the  Statute  of  Wills,  Scates' 
Comp.  1199,  provides,  that  intestate  estates,  both  real  and 
personal,  in  this  State,  after  the  payment  of  all  debts  and  claims 
against  the  estate  of  the  intestate,  shall  descend  to,  and  be  dis- 
tributed amongst  his  or  her  children,  and  their  descendants,  in 
equal  parts,  etc.  But  "  when  there  shall  be  a  widow  and  no 
child  or  children,  or  descendants  of  a  child  or  children  of  the 
intestate,  then  the  one-half  of  the  real  estate,  and  the  whole  of 
the  personal  estate  shall  go  to  such  widow,  as  her  exclusive 
estate  forever ;  subject  to  her  absolute  disposition  and  control, 
to  be  governed  in  aU  respects  by  the  same  rules  and  regulations 
as  are  or  may  be  provided  in  cases  of  estates  of  fem/mes  sole.'''' 

Upon  the  grant  of  letters  of  administration,  the  legal  title  to 
the  personal  estate  thereby  vests  in  the  representative  of  the 
estate,  in  trust  for  the  heirs  or  distributees  and  creditors  of  the 
estate.     And  the  equitable  doctrine  is  recognized  by  numerous 
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adjudged  cases,  that  the  distributive  share,  ou  the  death  of  the 
intestate,  vests  immediatelj  in  the  person,  upon  whom  it  is  cast 
by  the  law.  2  Atk.  118,  note  d;  3  P.  Wms.  50;  Keeves  on 
Descents,  57.  And  this  doctrine  is  fully  recognized  by  this 
court  in  the  case  of  Riley  v.  Loughrey,  22  111.  97.  In  giving 
a  construction  to  this  statute,  we  perceive  no  reason  requiring 
us  to  overrule  or  modify  the  doctrine  there  announced.  The 
statute  having  conferred  upon  the  widow,  who  is  proved  to  be 
heir  of  her  husband,  under  our  statute,  and  having  possessed 
herself  of  the  property,  she  undoubtedly  had  such  a  title  as 
enabled  her  to  sell  it,  and  the  purchaser  acquired  it  subject  alone 
to  the  payment  of  the  debts  against  the  estate,  and  appellant 
admitted  that  the  estate  was  not  indebted.  Nor  did  he  on  the 
trial,  attempt  to  show  any  such  indebtedness  except  to  himself, 
which  was  done  not  to  defeat  his  title,  but  as  a  set-off  against 
the  appellee's  claim. 

It  was  also  argued  that  the  finding  of  the  jury  was  against 
the  weight  of  evidence.  It  was  conflicting,  and  the  jury  had 
the  sole  right  of  weighing  and  reconciling  it,  or  rejecting  such 
as  they  regarded  unworthy  of  behef,  and  we  wiU  not  for  light 
causes  review  their  finding.  In  this  case  we  discover  no  reason 
for  disturbing  the  finding  of  the  jury  on  the  evidence.  Nor  do 
we  perceive  any  objection  to  the  instructions  given  by  the  court. 
They  announce  the  law  correctly  as  it  arises  on  the  evidence  in 
the  case,  and  were  in  nowise  calculated  to  mislead  the  jury. 
They  were  properly  given.  We  perceive  no  error  in  this 
record,  and  the  judgment  must  therefore  be  affirmed. 

Judgment  affirTned. 


Archibald  Young  et  al. 

V. 

George  W.  Nelson. 

[ORIO.    KD.,  PAGE  565.] 


Attachment  —  on  ground  of  evading  service.  The  ayoidlng  of  aervice 
of  process,  however  short  the  time,  and  whether  to  make  a  legal  or  illegal 
diepoaition  of  one's  property,  is  such  a  concealment  as  authorizes  the  iflsa- 
ing  of  an  attachment  against  him. 
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Appeal  from  the  Circuit  Court  of  Warren  county. 

This  was  a  suit  by  attachment,  brought  by  the  appellant 
against  the  appellee,  upon  a  promissory  note.. 

The  grounds  alleged  in  the  affidavit  for  the  writ  were,  "  that 
George  W.  jN^elson  is  a  non-resident  of  the  State  of  Illinois,  and 
that  he  so  conceals  himself  that  process  cannot  be  served  upon 
him,"  etc. 

The  defendant  pleaded  in  abatement,  traversing  the  grounds 
alleged  for  the  attachment. 

On  the  trial  of  this  issue,  the  plaintiffs  asked  the  following 
instruction,  which  was  refused : 

"  4.  It  is  concealment  to  avoid  service  of  process,  no  matter 
whether  for  an  hour,  a  day  or  a  week ;  whether  with  a  view  to 
defraud  creditors  or  merely  to  have  time  to  make  a  disposition, 
lawful  or  otherwise,  of  his  property,  before  his  creditors  got  at 
him ;  it  is  placing  himseK.  designedly  so  that  his  creditors  can- 
not reach  him  with  process,  which  constitutes  concealment  under 
the  statute." 

The  jury  found  the  issue  for  the  defendant.  The  plaintiffs 
moved  for  a  new  trial,  which  the  court  overruled,  and  rendered 
judgment  quashing  the  writ,  etc. 

Mr.  E.  S.  Smith,  for  the  appellants. 

Mr.  W.  C.  GouDY,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
The  only  question  which  we  deem  necessary  to  consider  in 
this  record,  is,  whether  the  court  erred  in  refusing  to  give  the 
fourth  of  appellee's  instructions.  It  asserted  that  it  is  a  con- 
cealment, to  avoid  service  of  process,  whether  for  an  hour,  a 
day,  or  a  week,  whether  it  be  with  a  view  of  defrauding  credi- 
tors, or  only  to  procure  time  to  make  a  disposition,  lawful  or 
otherwise,  of  his  property,  before  his  creditors  can  reach  him ; 
it  is  the  placing  himself  designedly  beyond  the  reach  of  his 
creditors,  which  constitutes  concealment  under  the  statute.  This 
instruction  places  the  concealment  contemplated  by  the  statute, 
upon  the  fact  that  the  party  has  designedly  evaded  service  of 
process,  however  short  the  time,  and  no  difference  whether  it 
was  to  make  a  legal  or  illegal  disposition  of  his  property. 
We  think  if  the  primary  object  in  the  concealment  is  to  evade 
59— 25th  III. 
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and  prevent  the  service  of  ordinary  process,  no  difference  what 
other  object  he  may  have,  it  is  such  a  conceahnent  as  warrants 
the  issning  of  the  writ  of  attachment.  Any  ulterior  object  cannot 
alter  the  consequences  of  a  design  and  effort  to  evade  the  ser- 
vice, which  induced  the  concealment.  This  is  what  this  instruc- 
tion asserts. 

But  it  is  insisted  by  appellee,  that  although  the  principle 
announced  by  the  instruction  may  be  correct,  yet  it  is  in  this 
case  a  mere  abstract  legal  proposition,  as  it  is  not  applicable  to 
the  evidence.  The  evidence  shows,  that  appellee  was  called 
upon  in  the  evening  for  payment  of  the  demand,  and  notified 
that  unless  he  should  make  payment,  suit  would  be  instituted. 
That  during  that  night  or  the  next  morning,  he  sold  out  his 
entire  stock  of  goods,  without  taking  an  invoice.  That  next 
morning  he  left,  and  was  absent  for  two  months.  He,  when 
called  upon  for  payment,  promised  to  caU  and  see  plaintiffs' 
attorney  on  the  next  morning,  but  left  without  doing  so,  or  giv- 
ing any  notice  that  he  designed  to  leave.  This  evidence,  we 
think,  unexplained,  tended  to  prove  a  concealment,  and  he 
failed  to  prove  that  his  business  in  any  way  required  his  absence. 
It  was  a  question  for  the  jury  to  determine,  and  that  was  the 
issue  which  they  were  then  trying,  whether  he  had  concealed 
himself  so  that  ordinary  process  could  not  be  served  upon  him, 
and  in  determining  that  question  it  was  proper  that  they  should 
consider  this  and  other  evidence,  and  this  instruction  we  think 
was  pertinent  and  proper.  We  are  therefore  of  opinion 
that  the  court  erred  in  refusing  to  give  this  instruction,  and  the 
judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Fbanois  B.  Coolbt  et  aL 

V. 

Reuben  D.  Jones  et  cd. 

[OHIO.   BD.,  PAQB  667.] 

NoncB — cf  autgwmtmt  to  a  ereditor,  does  not  neeesMrOp  afford  notus 
that  party  making,  holdt  negotiable  pap&r  for  such  creditor.  Where  a  party 
traoBf erred  bills  payable  to  hlnuwlf,  after  an  aadgnment  of  hlB  effisets  to  a 
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creditor,  to  a  party  who  had  notice  of  the  assignment,  it  was  held,  this  waa 
not  necessarily  notice  that, his  creditor  had  any  claim  on  the  same.  How 
long  a  time  is  required  after  assignment  before  such  transfer  can  be  made, 
without  making  the  assignee  chargeable  with  notice,  will  depend  upon  cir- 
cumstances. 

Appeal  from  the  Superior  Court  of  Chicago. 

This  was  a  bill  of  interpleader  filed  by  Theodore  Betts,  John 
D.  Mellen,  Alfred  K.  Sawyer  and  John  O.  Mellen,  partners, 
composing  the  firm  of  Sawyer,  Mellen  &  Co.,  against  Cooley, 
Farwell  &  Co.,  E-.  D.  Jones  &  Sons,  and  George  "W.  Ashard. 

It  appears  that  on  Oct.  29,  1857,  one  A.  N.  Littig  drew  his 
two  drafts  upon  Sawyer,  Mellen  &  Co.,  one  for  $200  payable 
to  Ashard  in  ten  days,  and  the  other  for  $100,  payable  to 
Ashard  in  twenty  days  from  date,  which  the  drawees  accepted, 
and  which  Ashard  transferred  by  indorsement  to  R.  D.  Jones 
<fe  Sons. 

It  further  appears  that  Littig  was  indebted  to  Ashard  for 
flour  sacks  sold  by  him  as  the  factor  of  Cooley,  Farwell  &  Co. ; 
that  Ashard  made  an  assignment  of  this  indebtedness,  with  other 
claims,  to  his  principals ;  that  afterwards  Cooley,  Farwell  & 
Co.  made  a  ftirther  sale  of  sacks  to  Littig,  and  that  he  drew  the 
bills  in  question  in  payment  of  the  balance  due  them  payable 
to  Ashard,  the  agent  of  Cooley,  Farwell  &  Co.  The  bill  of 
intei-pleader  stated  that  Cooley,  FarweU  &  Co.  had  notified  the 
plaintiffs  that  they  claimed  said  bills  as  belonging  to  them,  and 
forbid  their  payment  to  R.  D.  Jones  &  Sons,  alleging  that  they 
had  notice  of  the  rights  of  said  Cooley,  FarweU  &  Co.  at  the 
time  of  their  indorsement.  The  bill  asked  to  have  Cooley,  Far- 
weU &  Co.  and  R.  D.  Jones  &  Sons  interplead,  and  offered  to 
bring  the  money  due  on  the  bills  into  court  for  the  party  who 
should  be  found  entitled  to  receive  the  same. 

Cooley,  FarweU  &  Co.,  and  R.  D.  Jones  &  Co.  each  answered 
and  claimed  the  money  due  thereon,  the  latter  denying  any 
notice  of  any  claim  on  the  part  of  the  former  to  the  bills  at  the 
time  01  the  sale  and  transfer. 

The  court  below  decreed  in  favor  of  the  appeUees,  from  which 
decree  the  appeUants  appealed. 

Mr.  C.  M.  Hawlet,  for  the  appeUants. 

Messrs.  Watte  &  Tuwke,  and  Mr.  C.  0.  Bqkbet,  for  th© 
appeUees. 
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Mr.  Justice  Walker  delivered  tlie  opinion  of  the  Court : 
There  is  uo  evidence  in  this  record  that  Jones  &  Sons  had 
any  notice  that  the  account  against  which  these  drafts  were 
drawn  had  been  assigned  by  Littig,  on  the  10th  day  of  October, 
to  Cooley,  Farwell  &  Co.  But  it  is  insisted  that  they  had  con- 
structive notice,  or  at  least  such  notice  as  should  have  put  them 
upon  inquiry,  as  they  knew  when  they  received  the  drafts  that 
Littig  had,  on  the  tenth  day  of  that  month,  made  an  assignment 
to  Cooley,  Farwell  &  Co.  It  appears  that  Jones  &  Sons  pur- 
chased the  drafts  and  paid  their  full  value,  and  unless  they  are 
thus  chargeable  with  notice,  they  must  be  regarded  as  both  the 
legal  and  equitable  owners.  Conceding  that  Jones  &  Sons  had 
notice  that  the  assignment  had  been  made  to  Cooley,  Farwell  & 
Co.,  on  the  tenth  of  the  month,  it  does  not  follow,  that  because 
they  find  him  \V'ith  credit  on  which  he  may  draw  drafts,  nineteen 
days  afterwards,  that  they  must  know  that  it  was  on  account  of 
a  claim  previously  assigned.  There  must  come  a  time,  after  a 
man  has  made  an  assignment  of  this  character,  when  the  world 
may  trade  with  him  without  being  chargeable  with  notice,  or 
put  upon  inquiry,  to  ascertain  whether  he  is  trading  with  prop- 
erty of  the  assignee.  How  long  that  shall  be,  may  depend  upon 
circumstances.  The  amount  of  the  transaction,  the  length  of 
time  which  has  elapsed,  the  character  and  business  habits  of  the 
party  who  has  made  the  assignment,  may  all  be  taken  into  con- 
sideration. We  think,  in  this  case,  considering  the  amount  of  the. 
drafts,  in  connection  with  his  former  business,  and  the  length  of 
time  which  had  elapsed,  that  there  was  nothing  to  put  defend- 
ants in  error  upon  inquiry,  or  to  charge  them  with  notice. 
The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed* 


H.  C.  Hankinson  et  al. 

V. 

Benjamin  Lombaed. 

[OBia.    ED.,  PAQK  672.] 

1.  Dbpobitions  —  notice  to  take  several  at  different  placet  on  tame  day. 
When  a  party  gives  notice  of  the  taking  of  the  depositions  of  several  wit- 
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ness  in  diflFerent  places  at  the  same  time,  so  that  the  other  party  cannot  be 
present  at  all  the  places  to  cross-examine,  the  latter  may  elect  which  exam- 
ination he  will  attend,  and  have  the  other  depositions  suppressed. 

2.  Law  and  fact  —  agenfs  authority.  The  question  whether  an  agency 
exists,  and  if  so,  the  extent  of  the  agent's  authority,  is  one  of  fact  for  the 
jury  alone  to  determine. 

Appeal  from  the  Comity  Comi;  of  Peoria  county. 

This  was  an  action  of  assumpsit,  by  Benjamin  Lombard 
against  Hanldnson  and  others  as  the  indorsers  of  a  promissory 
note. 

The  opinion  of  the  court  states  the  material  facts  in  the  case. 
The  plaintiff  below  recovered,  and  the  defendants  appealed. 

Mr.  J.  K.  CooPEB,  for  the  appellants. 

Mr.  M.  Williamson,  for  the  appellee.' 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 
The  first  question  in  this  case,  which  we  propose  to  consider, 
is,  whether  the  court  below  erred  in  refusing  to  suppress  the 
deposition  of  Isaac  G.  Lombard.  It  appears  from  this  record 
that  plaintiff  below  served  a  notice  on  defendant's  attorney, 
that  he  would,  on  the  fourteenth  day  of  September,  1859,  take 
the  deposition  of  John  C.  Stewart,  at  the  town  of  Galesburg,  in 
Knox  county,  and  of  Isaac  G.  Lombard,  in  the  town  of  Henry, 
in  the  county  of  Marshall,  at  the  same  hour  of  the  same  day. 
That  one  of  the  defendants  attended  at  the  time  and  place 
named,  and  cross-examined  the  witness  Stewart.  And  this  de- 
fendant swears  that  if  the  deposition  of  Stewart  had  not  been 
taken  at  the  time  it  was,  he  should  have  attended  for  the  pur- 
pose of  cross-examining  Lombard,  but  that  he  was  imable  to 
attend  at  both  places,  and  that  it  was  not  convenient  to  procure 
the  services  of  another  person  to  attend  to  cross-examine  Lom- 
bard. It  also  appears  that  Galesburg  is  fifty-five  miles  from  the 
city  of  Peoria,  and  Heniy  is  forty  miles  from  the  same  place ; 
by  a  direct  line  from  one  point  to  the  other,  it  is  about  eighty 
miles. 

The  10th  section  of  the  act  regulating  evidence,  Scates'  Comp. 
257,  provides,  that  upon  filing  a  satisfactory  affidavit,  the  party 
may  take  the  deposition  of  a  material  witness  residing  in  a  dif- 
ferent county  from  that  in  which  the  suit  is  pending,  after  hav- 
ing given  at  least  ten  days'  notice  to  the  opposite  party,  and  one 
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day  ill  addition  (Sundays  excepted),  for  every  thirty  miles  travel, 
etc.  It  is  apparent,  that  it  was  the  design  of  the  law,  that  the 
opposite  part}'  should  have  ample  notice,  that  he  might  attend 
when  any  deposition  should  be  taken.  K  the  opposite  party 
may  give  notice  to  take  the  depositions  of  dufereut  witnesses, 
at  various  places,  on  the  same  day,  and  no  objection  could  be 
allowed,  the  design  of  the  law  would  thus  be  defeated,  as  his 
right  of  cross-examination  would  be  destroyed.  This  enactment, 
like  all  others,  must  be  so  interpreted  as  to  effectuate  the  design 
of  the  law  makers.  Any  practice,  therefore,  which  would  de- 
prive the  opposite  party  of  the  right  of  cross-examination,  which 
the  law  has  secured  to  him,  cannot  be  sanctioned,  although  ap- 
parently within  the  letter  of  the  law.  As  the  defendant  could 
attend  at  but  one  of  these  places  at  the  time  designated,  it  fol- 
lows that  he  might  elect  which  it  should  be,  and  have  the  other 
suppressed.  The  court  therefore  erred  in  not  suppressing  Lom- 
bard's deposition. 

It  is,  however,  urged,  that  notwithstanding  the  notice  was 
insufficient,  the  party  might  afterwards  proceed  to  cross-examine 
the  witness.  We  are  aware  of  no  such  practice,  and  are  not 
disposed  to  adopt  it  in  our  courts.  It  is  opposed,  we  think,  to 
the  spirit  if  not  the  letter  of  the  statute,  which  requires  a  suffi- 
cient notice  to  enable  the  party  to  attend.  If  the  notice  is 
sufficient,  then  the  deposition  is  well  taken ;  but  if  insufficient, 
as  we  have  seen  that  it  was,  the  deposition  on  a  proper  motion 
should  be  suppressed.  An  insufficient  notice  is  the  saiAe  as  if " 
none  were  given,  and  no  authority  exists  but  that  contained  in 
the  statute,  to  take  a  deposition  in  a  case  at  law,  and  to  render 
it  available,  the  requirements  of  the  statute  must  be  complied 
with  in  every  essential  part. 

It  is  insisted  that  the  judgment  should  not  be  reversed,  aa 
Stewart's  evidence  was  sufficient  without  Lombard's.  This 
evidently  was  not  the  view  taken  of  it,  by  appellant  on  the  trial 
below,  or  he  would  not  have  introduced  it  in  evidence.  We  are 
not  able  to  determine  what  weight  the  jury  gave  to  this  evidence. 
It  was  certainly  much  more  clear,  explicit  and  satisfactory,  on 
the  question  of  non-residence  than  was  Stewart's.  We  are  not 
prepared  to  say  that  the  jury  would  inevitably  have  found  as 
they  did,  independently  of  Lombard's  evidence. 
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The  question  of  Milcham's  agency  and  authority  to  indorse 
the  note,  was  one  of  fact,  and  for  the  jury  alone  to  determine. 
The  evidence  tends  to  show  that  he  was  the  general  agent  of 
payees,  and  that  as  such  he  made  the  assignment,  and  that  they 
ratified  it  when  informed  of  the  fact.  The  jury  were  the  judges 
of  the  weight  proper  to  be  given  to  the  evidence,  and  we  have 
no  disposition  to  find  fault  with  the  conclusion  at  which  they 
have  arrived  on  this  question. 

For  the  error  in  overruling  the  motion  to  suppress  Lombard's 
deposition,  the  judgment  of  the  court  below  must  be  reversed, 
and  the  cause  remanded. 

Judgment  reversed. 


Nathan  B.  Haeeison 
John  Cmpp. 

[OKIG.   ED.,  PAGE  575.] 

1.  Discontinuance — indefinite  continuance  by  jtistiee  of  the  peace.  If  s 
iiastice  of  the  peace,  after  hearing  the  evidence,  continues  the  cause  indefi- 
nitely for  any  reason,  the  suit  will  be  discontinued,  and  any  judgment 
thereafter  rendered  will  be  a  nullity. 

2.  Justice  of  the  peace  —  taking  cause  under  ad^ement.  A  justice  of 
the  peace  cannot  take  a  case  under  advisement  indefinitely  after  the  evidence 
is  closed,  even  by  consent  of  the  parties. 

3.  Same  —  right  of  parties  to  be  present  at  every  step  in  cause.  The  law 
gives  the  parties  to  a  suit  before  a  justice  of  the  peace  the  right  to  be  pres- 
ent at  every  step  taken  in  the  case,  and  the  justice  has  no  power  to  deprive 
ihem  of  this  right. 

4.  Cektiobari  —  sufficiency  of  petition  for.  A  petition  for  a  certiorari 
under  the  statute  from  a  judgment  of  a  justice  of  the  peace  should  clearly 
and  certainly  point  out  wherein  the  judgment  is  unjust,  and  be  verified  hj 
the  oath  of  the  petitioner.  It  is  not  sufficient  to  sustain  the  same  by  th« 
affidavits  of  others. 

5.  Same  —  petition  must  show  diligence.  The  petition  for  a  certioraH 
must  show  why  a  defense  was  not  made  before  the  justice  of  the  peace, 
and  if  it  does  not  show  that  the  petitioner  introduced  any  evidence,  or  did 
anything  to  defend  before  the  justice,  or  that  he  was  unable  to  procure  hia 
evidence  on  the  trial,  it  will  be  insufficient. 

6.  Same  —  employmemt  of  counsel  not  evidence  of  diligence.  The  employ- 
ment of  an  attorney  to  attend  the  trial  of  a  suit  before  a  justice  of  the  peace 
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is  not  evidence  of  diligence  in  defending,  as  he  may  have  had  evidence  to 
defeat  a  recovery,  which  was  not  used. 

Wfirr  OF  Errob  to  the  Superior  Co  art  of  Chicago  ;  the  Hon. 
Yaij  H.  HiGGEsrs,  Judge,  presiding. 

This  was  a  suit  brought  before  a  justice  of  the  peace,  bj 
Nathan  B.  Harrison  against  John  Chipp,  resulting  in  a  judg- 
ment against  the  defendant,  which  he  sought  to  have  retried  on 
certiorari  under  the  statute.  The  following  is  a  copj  of  the 
petition  for  the  certiorari  : 

"  John  Chipp,  the  defendant  in  the  above  entitled  cause,  and 
petitioner  herein,  being  first  duly  sworn,  deposes  and  says,  that 
on  ur  about  the  28th  day  of  April,  A.  D.  1860,  he  was  served 
by  summons  to  appear  before  Charles  H.  Barmm,  Esq.,  a  justice 
of  the  peace  of  the  county  of  Cook,  on  the  5th  day  of  May,  A. 
D.  1860,  at  10  o'clock  a.  m.  of  said  day,  to  answer  to  a  suit 
wherein  Nathan  B.  Harrison  was  plaintiff,  and  this  deponent 
was  defendant.  Deponent  further  says,  that  said  suit  was  brought 
by  said  Hanison  to  recover  from  him  for  his,  the  said  Harri- 
son's, services  in  obtaining  a  divorce  for  one  Jane  Chipp,  in  the 
Superior  Court,  from  this  defendant.  Deponent  further  says, 
that  under  the  order,  as  will  fully  appear  by  reference  to  the 
cause  in  this  court,  of  the  said  Superior  Court  of  Chicago  afore- 
said, he,  as  defendant  in  the  suit  of  Jane.  Chipp  against  John 
Cliipp,  paid  into  court  for  Han*ison  the  sum  of  fifty  dollars, 
as  his  solicitor's  fees,  and  that  he  is  not  in  the  least  cent  indebted 
to  said  Harrison,  and  that  lie  never  employed  him  in  said  cause, 
or  in  any  other  way ;  and  that  said  Harrison  does  not  pretend 
to  have  any  claim  of  any  kind,  name  or  nature  against  him, 
except  the  said  claun  for  sei-vices  in  obtaining  a  decree  for 
divorce  as  aforesaid.  De])()nent  further  says,  that  he  employed 
one  E.  F.  Runyon,  an  attorney  and  counselor  at  law,  to  defend 
said  suit,  and  that  said  Runyon  did  appear  upon  the  trial  and 
defend  the  same  for  him ;  that  after  the  trial  of  said  cause,  and 
at  the  time  the  same  was  argued,  said  justice  was  not,  as  he 
claimed,  able  to  decide  the  same,  and  wished  to  have  time  to 
advise  with  the  judges  of  the  Superior  Court  aforesaid,  or  some 
one  of  them,  about  it ;  but  that  no  time  was  specified  as  to 
when  the  same  was  to  be  decided. 

"Deponent  further  says,  that  he  intended,  if   said  justice- 
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should  enter  a  judgment  therein  against  him,  to  appeal  the  same, 
and  for  that  purpose  (he  being  absent  from  the  citj)  employed 
said  Runyon  to  watch  the  same,  and  see  to  the  appealing  of  the 
same.  That,  as  he  is  informed  and  verily  believes,  said  Runyon 
inquired  of  said  justice,  and  also  of  his  clerk,  Mr,  Witt,  at 
various  times  from  said  10th  day  of  May,  the  time  that  said 
cause  was  tried,  up  to  the  middle  of  July,  as  to  whether  said 
cause  had  ever  been  decided,  and  was  invariably  informed  that 
it  was  not.  And  said  Runyon  was  not  informed  of  the  same, 
as  this  deponent  is  informed  and  verily  believes,  until  the  25th 
day  of  July. 

"  Deponent  further  says,  that  said  justice  now  says  and  pre- 
tends to  this  deponent  and  his  attorney,  that  he  entered  said 
judgment  against  him,  and  in  favor  of  said  Han-ison,  on  the 
13th  day  of  June,  for  the  sum  of  seventy -five  dollars  and  costs 
of  suit,  and  therefore  refuses  to  grant  his  appeal. 

"  Deponent  further  says,  that  it  is  not  owing  to  any  negligence 
or  default  of  his,  and,  as  he  believes,  not  on  account  of  any  negli- 
gence of  said  E-unyon,  that  he  was  unable  to  take  his  appeal 
in  the  usual  way ;  but  he  avers  that  the  reason  of  his  not  taking 
the  same  was  because  he  or  his  attorneys  were  not  permitted  to 
know  of  said  judgment  being  entered,  until  after  the  time  for 
taking  appeals  had  expired  ;  that  this  application  is  not  made 
for  the  purpose  of  delay,  but  that  justice  may  be  done.  Depo- 
nent therefore  prays  that  the  affidavits  hereto  attached  may  be 
made  a  part  of  this  his  petition,  and  that  a  writ  of  certiorari 
may  issue  in  said  cause,  in  pursuance  of  the  statute  in  such  cases 
made  and  provided." 

This  petition  was  not  verified  by  the  oath  or  affidavit  of  the  peti- 
tioner, but  was  sustained  by  the  affidavits  of  two  other  persons. 

The  plaintiff  appeared  and  moved  to  dismiss  the  certiora/n 
for  the  following  reasons : 

"1.  That  the  petition  does  not  set  forth  and  show  that  the 
judgment  before  the  justice  was  not  the  result  of  negligence  on 
the  part  of  the  petitioner. 

"  2.  That  the  petitioner  does  not  set  forth  and  show  wherein 
the  judgment  is  unjust  and  erroneous,  nor  does  the  petitioner  in 
his  petition  state  that  said  judgment  set  forth  in  his  petition  is 
unjust  and  erroneous  in  his  opinion. 
60— 25th  III. 
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"  8.  That  the  petition  does  not  show  and  set  forth  such  a 
ptate  of  facts  and  circumstances  as  excuse  the  petitioner  from 
laking  an  appeal  in  the  ordinary  way,  or  that  will  entitle  him 
to  a  writ  of  certiorari. 

"  4.  For  that  the  judges  of  the  Superior  Court  of  Chicago, 
nor  either  of  them,  are  authorized  to  grant  a  writ  of  certiorari." 

It  appeared  from  the  affidavits  filed,  that  after  the  evidence 
was  all  heard,  the  justice  of  the  peace,  by  consent  of  the  parties, 
took  the  case  under  advisement  indefinitely. 

The  court  overruled  the  motion  to  quash,  and  the  plaintiff 
not  appearing  further,  the  suit  was  dismissed  for  want  of  prose- 
cntion. 

Mr.  N.  B.  Harrison,  j^ro  se. 

Mr.  E.  F.  RuiNYON",  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
The  first  question  presented  by  this  record,  is,  whether  the 
justice  of  the  peace  had  the  right,  after  hearing  the  evidence, 
to  take  the  case  under  advisement.  The  statute  has  conferred 
the  authority  to  continue  a  cause  before  a  justice  of  the  peace 
for  the  purpose  of  procuring  evidence,  but  the  mode  is  pre- 
scribed by  the  act  itself.  There  is  no  provision  of  the  statute 
authorizing  a  justice  of  the  peace,  after  the  evidence  is  heard, 
to  continue  the  cause  for  any  purpose.  And  although  before 
the  evidence  is  heard,  the  parties  may  consent  to  a  postpone- 
ment of  further  proceedings  until  a  time  agreed  upon,  the  jus- 
tice of  the  peace  can  have  no  such  power  after  the  cause  has 
been  heard,  nor  can  the  parties  consent  that  the  decision  may 
be  indefinitely  postponed.  The  28th  section  of  the  statute  has 
required  that  the  justice,  upon  hearing  the  evidence,  shall  pro- 
ceed to  render  judgment,  and  an  unreasonable  or  indefinite 
postponement  of  the  cause  is  not  authorized  or  contemplated, 
and  if  granted  or  taken  without  the  consent  of  parties,  it  muat 
be  held  to  work  a  discontinuance  of  the  cause.  Green  v.  Angely 
13  Johns.  469. 

After  the  evidence  was  heard,  the  justice  had  no  power  to 
indefinitely  postpone  the  announcement  of  his  decision,  nor 
fould  such  a  power  be  conferred  by  consent  of  the  parties. 
And  when  the  justice  of  the  peace,  in  this  case,  took  the  case 
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under  ad\'isement  indefinitely,  the  cause  became  discontinued, 
and  he  thereby  lost  all  jurisdiction  to  proceed  until  the  parties 
were  again  before  hiin  by  service  of  process  or  the  entry  of 
appearance.  The  law  designs  that  the  parties  shall  have  the 
right  to  be  present  when  every  step  is  taken,  and  the  oflBcer  has 
no  power  to  deprive  either  party  of  that  right.  In  this  case, 
the  justice  of  the  peace,  by  the  indefinite  postponement  of  the 
cause,  lost  all  jurisdiction  over  the  parties,  and  was  unauthor- 
ized to  proceed  to  render  the  judgment.  It  being  unauthorized, 
was  not  binding  on  the  parties,  and  was  void. 

Again,  the  petition  is  loosely  drawn,  and  faUs  short  of  the 
precision  and  certainty  of  statement  reqiiii'ed  to  authorize  this 
writ.  It  fails  clearly  and  certainly  to  point  out  in  what  the 
injustice  consists.  It  only  in  general  terms  alleges  that  the 
defendant  owed  plaintiff  nothing.  He  does  not  show  that  he 
introduced  evidence,  or  did  any  thing  to  defend  himseK  before 
the  justice,  or  if  he  was  unable  to  procure  his  evidence  on  the 
trial,  he  fails  to  state  the  reason.  He  may  have  had  an  abun- 
dance of  evidence  at  hand  to  defeat  a  recovery,  and  neglected 
to  introduce  it.  If  so,  the  judgment  was  the  result  of  negli- 
gence. The  mere  employment  of  an  attorney  to  attend  the 
trial,  is  not  evidence  of  diligence.  The  statute  requires  the 
petition  to  state  the  facts,  and  to  be  verified  by  the  oath  of  the 
party.  This  precludes  the  use  of  affidavits  of  the  facts,  or  any 
portion  of  them  by  others.  For  these  reasons  the  writ  of  cer- 
tiorari should  have  been  quashed  and  the  appeal  dismissed. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


The  Chicago  &  Rook  Island  Raileoad  Compaut 

v. 
The  Board  of  Sttpervisors  of  Bureau  Couimr. 

[grig.  ED.,  PAGE  580.] 

1.  Taxation — hoard  of  supervisors  may  correct  list$  of  property  by  rail 
way  companies  for  taxation.  The  board  of  supervisors  of  a  county  have 
the  power  under  the  statute  to  correct  the  lists  of  real  and  personal  prop- 
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erty  fiirnislied  by  railway  companies  for  taxation,  and  also  to  correct  the 
valuation  returned. 

2.  The  reconsideration  of  an  order  of  the  board  of  supervisors,  increasing 
the  value  of  railroad  property,  at  a  subsequent  meeting,  when  the  result  is 
not  changed,  will  not  affect  the  former  action. 

Appeal  from  the  Circuit  Court  of  Bureau  county. 

This  was  a  petition,  by  the  appellant  against  the  appellees, 
for  a  common  law  writ  of  eertiora/ri  to  review  the  proceedings 
of  the  board  of  supervisors  of  Bureau  county  in  increasing  the 
valuation  of  the  property  of  the  petitioners,  as  furnished  by 
them  for  the  purposes  of  taxation. 

The  cause  was  heard  upon  the  petition,  the  return  thereto 
and  proofs.  The  court  below  decided  that  there  was  no  error 
in  the  proceedings  of  the  board  of  supervisors  and  dismissed 
the  petition,  from  which  order  the  petitioner  appealed. 

Messrs.  Glovek,  Cook  &  Campbell,  for  the  appellant. 

Messrs.  Leland  &  Leland,  for  the  appellees. 

Mr.  Justice  Walkeb  delivered  the  opinion  of  the  Court ; 

This  was  a  writ  of  certiorari  to  the  board  of  supervisors  of 
Bureau  county,  to  make  retm*n  of  the  record  of  their  proceed- 
ings, in  assessing  the  property  of  the  company  for  taxation. 
By  the  return  it  appears  that  the  company  iiled  with  the 
clerk  of  the  county  court  a  schedule  of  their  property  liable 
to  be  assessed,  prior  to  the  first  day  of  May,  1859,  upon  which 
the  various  taxes  were  required  to  be  imposed  ;  that  when 
the  board  met  at  their  regular  meeting,  in  September  follow- 
ing, they  referred  the  lists  of  this  and  other  roads  to  a  com- 
mittee, and  upon  their  report  the  board  entered  an  order  in- 
creasing the  valuation  of  the  list  of  propert}'  returned  thirty- 
six  and  one-half  per  cent ;  and  by  order  adjourned  until  the 
second  Monday  in  January,  1860,  and  when  the  board  then 
met,  a  motion  was  entered  to  reconsider  the  order  increasing 
the  valuation  on  the  taxable  property  of  the  road.  The  order 
was  reconsidered,  and  the  matter  again  referred  to  a  committee, 
who  reported  that  it  should  be  equalized  by  increasing  the 
valuation  the  same  amount  as  was  done  by  the  previous  order. 
On  the  return  the  cause  was  heard,  the  writ  of  certioran  was 
quashed,  and  the  proceeding  dismissed. 

In  the  view  which  we  take  of  this  case,  we  deem  it  unneO" 
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essary  to  inquire  whether  this  writ  will  lie  to  the  board  of 
supervisors  to  review  their  proceedings.  We  shall  therefore 
proceed  to  ascertain  whether  the  order  entered  by  the  board 
was  warranted  by  the  provisions  of  the  statute.  By  the  first 
section  of  art.  20,  entitled  Counties,  Scates'  Comp.  342,  the 
board  is  required  to  equalize  the  assessment  of  the  real  estate 
of  the  various  towns,  but  not  to  increase  the  aggregate  valu- 
ation of  the  property  of  the  county.  The  second  section  of 
the  act  of  14th  February,  1855,  Scates'  Comp.  405,  requires 
the  schedule  of  taxable  property,  owned  by  railroad  companies, 
to  be  prepared  and  returned  to  the  county  clerk,  on  or  before 
the  first  day  of  May  of  the  year  in  which  the  property  is  re- 
quii-ed  to  be  assessed.  And  he  is  required  to  lay  the  same 
before  the  board  of  supervisors,  when  they  meet  to  equalize 
the  assessment  of  property.  It  likewise  provides,  that  "if  a 
majority  of  the  boat'd  are  satisfied  that  the  return  is  correct, 
they  shall  assess  it  accordingly ;  but  if  they  believe  that  such 
schedule  or  hst  does  not  contain  a  full  and  fair  statement  of 
the  property  of  such  company,  subject  to  taxation  in  said 
county,  made  out  and  valued  in  accordance  with  the  require- 
ments of  law,  said  board  shall  assess  such  property,  or  cause  it 
to  be  assessed,  in  accordance  with  the  rules  prescribed  for 
assessing  such  property." 

The  fourth  section  requires  the  schedule  to  set  forth  a 
description  of  all  real  property  owned  and  occupied  by  the 
company  ui  each  county,  town  and  city  through  which  the 
road  may  run,  and  the  actual  value  of  each  lot  or  parcel,  a  list 
of  rolling  stock  and  other  personal  property,  with  its  value. 
From  these  provisions  it  is  obvious  that  the  board  have  the 
power  to  correct  the  lists  furnished,  whether  of  real  or  per- 
sonal property.  If  the  value  was  omitted,  or  incorrectly  given, 
the  law  has  conferred  the  power  to  correct  it,  as  if  the  list 
had  not  been  full  and  complete.  The  act  has  expressly  con- 
ferred the  power,  in  case  the  company  fails  to  return  a  full 
and  fair  list  of  their  property,  made  out  and  valued  as  re- 
quired, on  the  board  to  assess  or  cause  it  to  be  assessed  in  the 
mode  prescribed  for  assessing  such  property.  That  mode  ia 
prescribed  to  be  the  making  a  full  and  fair  list  of  the  various 
kinds  of  property  enumerated,  with  its  actnal  valne.    This 
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confers  the  authority  to  correct  the  lists,  if  articles  or  portions 
of  the  property  are  omitted,  by  supplying  the  omission,  or  if 
an  incorrect  value  is  returned,  to  fix  it  at  its  true  amount. 
If,  however,  the  list  is  found  to  be  full,  but  the  value  incorrect, 
there  can  be  no  necessity  of  making  new  lists,  but  those  fur- 
nished may  be  adopted,  and  a  correct  value  placed  upon  the 
property  thus  returned.  This  is  all  that  was  done  by  the 
board,  and  we  have  no  doubt  of  their  authority  to  make  the 
correction. 

If  this  were  not  so,  still  they  had  the  right  to  equalize  the 
assessment  of  the  property  of  the  county  for  taxation.  The 
first  order  of  the  board  was  passed  at  the  annual  meeting  in 
September,  the  time  fijsed  by  law  for  fixing  the  assessment. 
The  board  then  had  jurisdiction  of  the  subject  matter ;  thej 
entertained  and  acted  upon  it,  and  returned  a  final  order  fixing 
the  assessment.  The  subsequent  action  of  the  board  at  the 
January  ideeting  did  not  alter  or  change  the  assessment. 
Although  the  matter  was  reconsidered  and  again  acted  upon, 
the  result  was  precisely  the  same.  If,  then,  the  latter  order  of 
the  board  was  unauthorized,  that  could  not  affect  the  former 
order ;  or  if  it  was  authorized,  then  the  order  fixing  the  assess- 
ment was  fully  warranted.  So  in  either  case  the  order  was 
regular  and  binding  on  the  company.  This  being  so,  we  are 
unable  to  perceive  any  groimds  for  quashing  the  assessment. 

There  was,  therefore,  no  error  in  quashing  the  writ  and  dis- 
missing the  petition,  and  the  judgment  of  the  court  below 

must  be  aflirmed. 

Judgment  affi/rmed. 


Geoboe  H.  Leadbeateb 
John  G.  Roth. 

[OKIO.  KD.,  PAGE  587.] 

1.  Bboukitv  fob  cobtb — sufficiency  of  affldcmt.  To  obtain  the  diBmlssai 
of  a  Bait  for  want  of  securitj  for  costB,  on  the  ground  of  the  non-resideno« 
of  the  plaintiff,  the  afBdavit  mTist  diatinctly  show  he  was  not  a  res  ^r>nt 
when  the  suit  was  brought. 
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2.  Landlord  and  tenant  —  wTiat  mil  discharge  payment  of  rent.  Aa 
eviction  of  the  tenant  by  the  landlord  or  a  stranger  at  any  time  during  the 
term,  will  discharge  the  tenant  from  the  further  payment  of  rent,  and  any 
act  of  the  landlord  which  renders  the  lease  unavailing,  will  exonerate  the 
tenant  from  its  terms  and  conditions,  and  he  may  abandon  it. 

3.  Same  —  what  is  an  eviction.  When  the  landlord  forbids  an  under- 
tenant to  pay  rent,  and  collects  the  same  himself,  this  will  amount  to  an 
eviction  of  his  tenant,  and  exonerate  him  from  the  payment  of  rent  after 
such  act. 

Weit  of  Ebeok  to  the  Superior  Court  of  Chicago ;  the  Hon, 
Van  H.  Higgins,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  John  G.  Koth  against 
George  H.  Leadbeater,  for  the  use  and  occupation  of  certain 
premises. 

Mr.  J.  "W.  Watjghop,  for  the  plaintiff  in  error. 

Messrs.  Davis  &  Nissen,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
The  affidavit  upon  which  the  motion  to  dismiss  was  based, 
states  that  defendant  in  error  was  not  a  resident  of  this  State 
at  the  time  it  was  made,  but  that  he  was  then  a  resident  of 
Germany.  It  was  sworn  to  on  the  8th  day  of  February,  1859, 
and  the  suit  had  been  instituted  on  the  2Tth  day  of  the  previous 
January.  This  affidavit  does  not  negative  the  fact  that  he  was 
a  resident  of  this  State  at  the  time  the  suit  was  brought,  nor 
was  this  defect  in.  the  affidavit  aided  by  the  evidence  Mueller 
gave  at  the  trial  of  the  motion,  on  the  11th  day  of  the  following 
May.  He  testified  that  defendant  in  error  was  then  sojourning 
in  Germany,  and  had  been  for  some  months,  but  he  had  learned 
from  the  agent  of  defendant  in  error,  that  he  designed  to  return 
to  and  continue  his  residence  in  Chicago.  This  may  all  be  true, 
and  still  the  defendant  have  been  a  resident  of  Illinois  at  the 
commencement  of  the  suit.  He  may  have  left  after  suit  was 
instituted  and  before  the  affidavit  was  made,  and  as  the  question 
of  residence  is  to  a  great  extent  one  of  intention,  he  may,  upon 
leaving  the  State,  have  determined  to  change  his  residence  from 
this  State  to  Germany,  and  if  so,  the  affidavit  was  true.  When 
Mueller  gave  his  testimony,  three  and  a  half  months  after  he 
left  Chicago,  which  was  ample  time  for  plaintiff  to  become  a 
sojourner  of  Germany,  and  for  his  agent  to  learn  that  he  in- 
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tended  to  return  and  resume  his  residence  at  Chicago,  But 
whilst  the  evidence  fails  to  show  that  he  was  a  non-resident  of 
the  State  on  the  27th  day  of  Januaiy,  still  it  was  sufficient  to 
show  that  he  had,  after  that  time,  become  a  non-resident,  and 
authorized  the  requiring  a  bond  for  costs,  under  the  second 
section  of  the  statute. 

The  doctrine  is  well  recognized,  that  an  eviction  of  the 
tenant  by  the  landlord  or  a  stranger,  at  any  time  during  the 
term,  will  discharge  the  tenant  from  the  further  payment  of 
rent.  Or  if  the  landlord,  by  any  act  of  his,  renders  the  lease 
unavailing  to  the  tenant,  he  is  thereby  exonerated  from  the 
terms  and  conditions  of  the  lease,  and  he  may  abandon  it. 
Hilligan  v.  Ward,  21  111.  470.  Then  did  the  acts  of  the  de- 
fendant have  that  effect  ?  The  evidence  is  clear  and  indisputable 
that  his  agent  forbid  the  under-tenant  of  plaintiff  in  error  to 
pay  any  more  rent  to  his  landlord.  This,  unexplained,  would 
amount  to  a  virtual  eviction  of  the  plaintiff  in  error.  By  that 
act,  his  right  to  control  the  premises,  to  receive  rent,  and  to  hold 
Ayres  as  his  tenant,  was  denied,  and  the  right  of  defendant  in 
error  was  asserted,  and  left  plaintiff  in  error  at  liberty  to  treat 
the  lease  as  terminated.  It  seems  that  he  ceased  from  that  time 
forward  in  any  way  to  control  the  premises,  and  we  think  the 
evidence  abundantly  shows  that  the  tenancy  terminated  at  that 
time. 

Again,  this  was  a  verbal  lease,  by  the  month.  It  might,  un-  . 
questionably,  be  terminated  in  the  same  mode  as  it  was  made. 
It  is  clear,  from  the  evidence,  that  plaintiff  in  error  told  the 
agent  of  defendant  in  error  that  he  must  look  to  Ayres  for  the 
rent.  It  also  appears  that  the  agent  notified  Ayres  to  pay  no 
more  rent  to  plaintiff  in  error,  and  that  Ayres  refused  to,  and 
did  not  afterwards  pay  rent  to  plaintiff  in  error.  From  these 
circumstances,  it  is  clear  that  it  was  the  intention  of  the  parties 
to  terminate  the  lease  at  that  time,  and  what  they  then  did  was 
sufficient  to  have  that  effect. 

Plaintiff  in  error  was  liable  to  pay  any  rent  that  might  have 
been  due  at  the  time  the  agent  notified  Ayres  to  pay  no  more 
rent  to  plaintiff  in  error.  But  upon  the  evidence  contained  in 
this  record,  he  could  not  be  liable  for  rents  which  accrued  after 
that  time.     We  are,  therefore,  of  the  opinion  that  the  finding 


1861.]  Matteson  v.  Notes.  481 

Opinion  of  the  Court. 

of  the  jury  is  manifestly  against  the  evidence,  and  that  the 
court  below  should  have  granted  a  new  trial. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Joel  A.  Matteson^ 

John  Notes. 

[OBIG.  ED.,  PAGE  591.] 

1.  Evidence  —  copy  of  telegram.  If  a  telegraphic  dispatch  is  sought  to 
be  used  in  evidence,  the  original  must  be  produced  and  its  execution  proved 
precisely  as  any  other  instrument,  or  its  loss  or  destruction  shown,  and  then 
a  copy  must  be  proved  to  be  a  true  and  compared  copy  before  its  admission- 

2.  Same  —  secondary.  It  is  an  elementary  principle  that  resort  must 
always  be  had  to  the  best  evidence  within  the  power  of  the  party,  by  which 
the  fact  is  capable  of  proof,  and  if  it  is  in  writing,  the  original  must  be 
produced,  unless  it  be  shown  that  it  is  destroyed,  lost,  or  not  within  the 
power  of  the  party  to  produce  it,  before  secondary  evidence  can  be  received 
of  the  contents. 

Appeal  from  the  Superior  Court  of  Chicago. 

This  was  an  action  of  assumpsit,  by  John  Noyes  against  Joel 
A.  Matteson,  to  recover  the  value  of  railroad  ties  sold  and 
delivered. 

The  defense  was  that  the  defendant  did  not  purchase  the  ties 
but  that  they  were  bought  by  the  St.  Louis,  Alton  and  Chicago 
Railroad  Company. 

The  plaintiff  recovered  judgment  for  $1,453. 

Messrs.  Stuakt  &  Edwakds,  for  the  appellant. 

Mr.  F.  B.  Peabody,  for  the  appellee. 

Mr.  JusTioE  Walkek  delivered  the  opinion  of  the  Court : 
On  the  trial  below,  appellee  offered,  and  the  court  admitted 
in  evidence,  what  purported  to  be  a  telegram  from  appellant 
to  Loren  Darling.  There  was  no  evidence  that  it  was  the 
original,  or  that  the  original  had  been  lost  or  destroyed,  or 
could  not  be  procured,  or  that  the  paper  offered  was  a  copy. 
It  was  simply  offered  and  admitted  as  the  dispatch  which  was 
received  by  witness  from  the  telegraph  office,  and  as  primary 
61— 25th  III. 
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evidence.  It  is  an  elementary  principle,  that  resort  must  always 
be  had  to  the  best  evidence  within  the  power  of  the  party,  by 
which  the  fact  is  capable  of  proof.  And  it  is  an  inflexible  rule 
that  if  it  is  in  writing,  the  original  must  be  produced,  unless  it 
be  shown  that  it  is  destroyed,  lost,  or  not  within  the  power  of 
the  party  to  produce  it,  before  secondary  evidence  can  be  re- 
ceived, of  the  contents.  And  before  a  copy  of  a  written  instru- 
ment can  be  admitted,  a  sufficient  foundation  must  be  laid  by 
preliminary  proof,  of  destruction  or  absence.  In  this  case  no 
6uch  proof  was  made,  to  justify  the  reception  of  this  copy  in 
evidence. 

"We  know,  that  by  the  admirable  system  regulating  the  gov- 
ernment of  the  telegraph  companies,  the  original  dispatch  is 
preserved,  and  may  be  at  all  times  procui'ed  for  proper  purposes. 
The  paper  filed  at  the  office,  from  which  the  message  is  sent,  is 
of  course  the  original,  and  that  which  is  received  by  the  person 
to  whom  it  was  sent,  purports  to  be  a  copy.  If  the  dispatch  is 
sought  to  be  used  in  evidence,  the  original  must  be  produced, 
and  its  execution  proved,  precisely  as  any  other  instrument,  or 
its  absence  accounted  for  in  the  same  mode,  before  the  copy 
can  be  received.  In  this  case  there  was  no  effort  to  produce 
the  original,  or  to  account  for  its  absence,  nor  was  there  any 
proof,  even,  that  the  message  was  a  copy  of  the  original. 
Whilst  we  know  that  the  operators  employed  by  the  company 
are  unusually  accurate  and  reliable  in  the  mode  of  doing  busi- 
ness, still  they  do  not  act  under  the  sanction  of  an  oath,  and 
even  if  they  did,  a  copy  coming  from  the  office  where  delivered, 
must  be  proven  to  be  true  and  a  compared  copy,  before  it  can 
be  admitted  in  a  proper  case.  For  these  reasons  we  are  clearly 
of  the  opinion,  that  the  court  below  erred  in  admitting  this  dis- 
patch, without  the  requisite  preliminary  proof. 

When  aU  the  evidence  in  this  case  is  considered,  it  is  mani- 
fest that  the  contract  was  made  with  the  railroad  company,  and 
not  with  appellant,  on  his  individual  account.  One  witness 
testified  that  appellant  stated  in  the  presence  of  appellee,  at  the 
time  the  agreement  was  entered  into,  that  it  was  for  the  road  it 
was  made,  and  that  the  company  was  to  pay  for  the  ties  ;  and 
that  appellee  so  understood  the  contract,  is  obvious  from  the 
fact  that  he  made  out  and  presented  his  account  for  the  tiee 
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against  the  company,  and  receipted  to  the  company  for  the 
money  received  of  them,  on  the  contract.  The  ties  were  re- 
ceived, inspected  and  used  by  the  employees  of  the  road,  and 
we  are  at  a  loss  to  perceive  any  thing  in  the  record,  which  tends 
to  rebut  this  presumption.  It  seems  to  be  clear  beyond  all 
doubt,  that  the  contract  was  made  with  the  company,  and  that 
appellee  so  understood  it,  and  if  so,  he  had  no  pretense  of  a 
right  to  look  to  appellant  for  its  performance. 

The  judgment  below  must  be  reversed,  and  the  cause  re- 
manded. 

Judgment  r&versed. 


Eliphalet  E,.  Knight 

V. 

Daniel  Paeker. 

[grig.    ED.,  PAGE  593.] 

Sale  —  eontraet  for,  construed  as  whether  embracing  personal  effects.  An 
agreement  which  recites  that  the  party  of  the  first  part  has  sold  to  the 
party  of  the  second  part  his  stock  of  goods  in  a  certain  town,  will  not 
include  personal  property  of  the  vendor  in  such  town,  which  did  not  con- 
stitute a  part  of  such  stock  ;  but  proof  may  be  had  of  what  the  stock  sold 
consisted. 

Appeal  from  the  Circuit  Court  of  Kankakee  county. 

This  was  an  action,  by  Daniel  Parker  against  Eliphalet  R. 
Knight,  to  recover  the  price  of  a  farm  sold.  The  plaintifi 
below  recovered  judgment,  from  which  the  defendant  appealed. 
The  material  facts  in  the  case  appear  in  the  opinion. 

Mr.  Charles  H.  Wood,  for  the  appellant. 

Messrs.  Flbtchee  &  Ray,  for  the  appellee. 

Mr.  Justice  Walttetc  delivered  the  opinion  of  the  Court : 
This  controversy  grows  out  of  the  sale  of  a  stock  of  goods. 
Appellant  claims  that  the  stock  he  sold  to  appellee  did  not 
embrace  the  stoves  in  controversy.  The  written  agreement 
contains  this  language,  "  The  party  of  the  first  part  has  this 
day  sold  to  the  party  of  the  second  part,  his  stock  of  goods  in 
the  town  of  Onarga,  for  the  sum  of  thirty-one  hundred  and  fifty 
dollars."    The  goods  in  the  store-house  were  afterwards  deliv- 
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ered  to  appellee,  and  upon  being  invoiced  proved  to  be  worth 
over  four  thousand  dollars.  There  were,  as  it  appears  from  the 
evidence,  some  eight  or  ten  stoves  in  the  railroad  depot,  which 
appellant  claimed  were  not  embraced  in  the  stock  transferred 
bj  the  sale.  It  appears  by  the  evidence,  that  these  stoves  had 
been  a  portion  of  a  stock  of  goods  previously  owned  by  a  firm 
composed  of  appellant  and  Thomas,  which  was  afterwards 
changed  to  Knight  &  Richardson.  It  appears  that  the  stoves 
were  not  a  portion  of  the  stock  of  that  firm,  and  when  it  was 
changed  to  E,  R.  and  C.  S.  Knight,  they  did  not  become  a  part 
of  their  stock.  That  they,  during  the  continuance  of  the  last 
named  firm,  were  the  property  of  appellant,  and  when  one  was 
sold,  he  received  credit  for  the  price  on  the  firm  books.  That 
when  appellee  purchased  this  stock  of  goods,  nothing  was  said 
about  the  stoves,  nor  imtil  some  weeks  afterwards.  They  were 
not  invoiced. 

By  the  terms  of  the  bill  of  sale,  nothing  passed  but  the  goods 
embraced  in  the  stock  of  merchandise.  A  merchant  may,  unde- 
niably, own  goods  and  chattels,  even  of  the  description  em- 
braced in  his  stock  for  sale,  and  yet  they  form  no  portion  of  it. 
That  this  sale  did  not  include  household  furniture,  horses,  car- 
riage and  such  articles,  is  too  clear  to  require  argument,  even  if 
such  articles  had  been  kept  for  sale.  Yet  they  would  be  the 
property  of  the  merchant,  but  not  a  part  of  his  stock  of  mer- 
chandise, simply  because  he  and  others  would  not  so  consider 
them.  Nor  would  the  fact  be  changed,  even  if  when  such 
articles  were  sold,  the  price  received  went  into  and  formed  a 
portion  of  one  common  fund. 

In  this  case,  it  appears  that  when  any  one  of  these  stoves 
was  sold,  the  proceeds  were  kept  separate,  or  at  least  the  firm 
became  the  purchaser  of  appellant,  and  then  sold  them  to  a  cus- 
tomer. They  were  not  understood  by  the  principals  and  their 
employees  to  form  any  portion  of  the  stock  sold  to  appellee. 
They  were  not  shown  to  him,  nor  was  he  informed  that  thef 
were  a  part  of  it,  and  were  not  invoiced  to  appellee.  Two  wit- 
nesses testify  that  they  were  not  a  part  of  the  stock,  and  we  are 
at  a  loss  to  see  upon  what  grounds  this  claim  is  based. 

The  first  of  appellant's  instructions  should  have  been  given. 
It  asserted  that  the  language  of  the  agreement  embraced  the 
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gOTods  owned  and  kept  by  appellant,  at  his  place  of  business  in 
the  town,  and  with  which  he  and  his  agents  were  accustomed 
to  traffic,  and  that  he  might,  consistently  with  the  agreement, 
own  other  personal  property  in  the  town,  which  should  not  be 
included  in  the  agreement,  and  the  title  of  which  would  not 
thereby  pass  to  appellee.  This  instruction  leaves  it  to  the  jury 
to  determine,  whether  under  the  evidence  it  appears,  that  this 
property  was  intended  to  and  did  form  a  part  of  the  stock,  at 
the  time  of  the  sale,  and  if  not,  to  find  for  appellant.  The 
agreement  identified  no  portion  of  the  property  sold,  and  what 
it  embraced  could  only  be  shown  by  extrinsic  evidence.  It 
passed  the  title  to  the  entire  stock  of  goods,  but  left  it  to  evi- 
dence to  show  of  what  that  stock  consisted,  and  the  instruction 
properly  asserted  that  it  consisted  of  the  goods  with  which 
appellant  and  his  agents  were  accustomed  to  traffic,  and  not 
other  property  not  designed  for  that  purpose.  Whilst  evidence 
cannot  be  heard  to  contradict  the  fact  that  the  entire  stock  was 
sold,  still  evidence  can  be  heard  to  identify  and  show  of  what  it 
consisted.  Under  that  evidence  it  is  for  the  jury  to  determine 
whether  the  property  in  controversy  was  or  not  a  part  of  the 
stock.  For  refasing  to  give  this  instruction,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


The  City  of  Chicago 
Geoege  H.  Hasley. 

[OBIO.  ED.,  PAGE  595.] 

1.  Execution  —  does  not  lie  against  municipal  corporation.  An  execution 
cannot  legally  be  issued  against  a  municipal  corporation  on  a  judgment 
recovered  against  it. 

2.  Same  —  statutes  construed.  Section  1  of  chapter  entitled  "  Judgments 
and  Executions,"  Rev.  Stat.  1845,  authorizing  executions  to  issue  against 
every  person  upon  judgments  rendered,  and  section  29  of  chapter  entitled 
"  Revised  Statutes,"  ibid.,  declaring  that  the  word  "  person  "  shall  include 
"  bodies  politic  and  corporate,"  do  not  embrace  an  Incorporated  city  or  town 
or  any  such  municipal  and  political  corporations,  so  as  to  authorize  the 
issuing  of  executions  against  them. 
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"Writ  of  Ebkok  to  the  Superior  Court  of  Chicago. 

The  defendant  in  error  had  recovered  a  judgment  against  the 
city  of  Chicago  for  |1,000,  upon  which  he  sued  out  an  execu- 
tion. The  city  moved  the  court  to  set  aside  and  quash  the 
same,  which  the  court  overruled. 

Mr.  G.  F.  Ckookek,  and  Mr.  E.  Anthony,  for  the  plaintiff 
in  error. 

Mr.  E.  F.  RuNTON,  for  the  defendant  error. 

Mr.  Justice  Bkeese  deKvered  the  opinion  of  the  Court : 

This  case  comes  before  us  on  a  writ  of  error  to  the  Superior 
Court  of  the  city  of  Chicago  refusing  to  quash  an  execution 
issued  against  the  city,  on  a  judgment  for  damages  awarded  the 
defendant  in  error,  on  an  assessment  of  damages  occasioned  by 
taking  certain  land  of  the  defendant  for  an  alleyway  in  said 
cily,  and  the  only  question  is,  can  the  ordinary  writ  of  fieri 
facias  legally  be  issued  against  a  municipal  corporation,  on  a 
judgment  for  debt  or  damages  recovered  against  it  ? 

There  can  be  no  doubt  that  the  property  of  a  private  corpora- 
tion may  be  seized  and  sold  under  aj^.  fa.  for  the  payment  of 
its  debts,  as  in  the  case  of  an  individual,  such  corporation  being 
bound  to  provide  for  its  just  debts,  whether  payment  is  made 
by  a  forced  sale  of  its  property  for  that  purpose,  or  with  money 
from  its  safe. 

The  nature,  objects  and  liabilities  of  political,  municipal  or 
public  corporations,  we  think  stand  on  different  grounds.  These 
corporations  signify  a  community,  and  are  clothed  with  very 
extensive  civil  authority  and  political  power.  All  municipal 
corporations  are  both  public  and  political  bodies.  They  are  the 
embodiment  of  so  much  political  power,  as  may  be  adjudged 
necessary,  by  the  legislature  granting  the  charter,  for  the  proper 
government  of  the  people  within  the  limits  of  the  city  or  town 
incorporated,  and  for  the  due  and  efficient  administration  of 
their  local  affairs.  For  these  purposes,  the  authorities  can  raise 
revenue  by  taxation,  make  public  improvements,  and  defray  the 
expenses  thereof  by  taxation,  exercise  certain  judicial  powers, 
and  generally  act  within  their  limited  spheres,  as  any  other 
political  body,  restrained  only  by  the  charters  creating  them  — 
beyond  them,  they  cannot  go.     This  power  of  taxation  is  plen- 
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ary,  and  f  umislies,  ordinarily,  the  only  means  such  corporations 
possess,  by  which  to  pay  their  debts.  They  cannot  be  said  to 
possess  property  liable  to  execution,  in  the  sense  an  individual 
owns  property  so  subject,  for  they  have  the  control  of  the  cor- 
porate property  only  for  corporate  purposes,  and  to  be  used  and 
disposed  of  to  promote  such  purposes,  and  such  only.  Levying 
on  and  selling  such  property,  and  removing  it,  would  work  the 
most  serious  injury  in  any  city.  Many  of  our  cities,  Chicago 
especially,  have  costly  water  works,  indispensable  to  the  lives 
and  health  of  the  citizens.  These  works  are  as  much  the  prop- 
erty of  the  city  as  any  other  it  may  control,  and,  in  appellee's 
view,  liable  to  be  seized  and  sold  on  execution,  to  the  great  dis- 
comfort and  probable  ruin  of  the  inhabitants.  Fire  engines  are 
also  indispensable ;  they  too  can  be  seized  and  sold,  and  a  great 
city  exposed  to  the  ravages  of  fire,  and  all  this  to  enable  one  or 
more  creditors  of  the  city  to  obtain  the  fruits  of  judgments 
against  the  city,  which,  by  another  process,  not  producing  any 
of  these  destructive  inconveniences,  they  could  fully  obtain. 
The  money  raised  by  taxation  could  also  be  levied  upon,  and 
the  whole  business  of  the  city  be  broken  up  and  deranged.  Its 
offices  and  office  furniture,  its  jails,  hospitals  and  other  public 
buildings,  taken  from  the  corporate  authorities,  and  sold  to 
strangers,  who  would  have  a  right  to  the  exclusive  possession 
of  them,  if  not  redeemed.  In  the  absence  of  an  express  statute 
authorizing  a  proceeding,  fraught  with  such  consequences,  we 
must  hold,  that  di.fi.fa.  cannot  issue  against  the  city  of  Chicago. 
It  is  argued  by  the  appellee,  in  opposition  to  these  views,  that 
by  the  first  section  of  chapter  57,  entitled  Judgments  and  Ex- 
ecutions, Scates'  Comp.  602,  and  the  29th  section,  chapter  90, 
ib.  722,  such  corporations  are  embraced.  The  first  section  re- 
ferred to  provides,  in  substance,  for  the  issuing  execution  against 
the  lands  and  tenements,  goods  and  chattels,  and  real  estate  of 
every  person,  against  whom  a  judgment  is  rendered  in  any  court 
of  record  either  at  law  or  in  equity,  and  that  the  word  "  person," 
by  section  29  of  chapter  90,  includes  bodies  pohtic  and  corporate, 
as  weU  as  individuals.  This  legislation  can  have  full  effect  by 
linking  the  words,  bodies  politic  and  corporate,  to  private  cor- 
porations, or  to  such  pubKc  corporations  as  are  not  whoUy  muni- 
cipal, and  this  we  think  is  the  restricted  sense  in  which  the 
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legislature  intended  they  should  be  used  and  applied.  Th(;y 
never  could  have  intended  they  should  embrace  an  incorporated 
city  or  town,  or  any  such  municipal  and  political  corporations. 

It  is  urged,  further,  that  inasmuch  as  the  legislature  has  made 
a  special  provision  in  favor  of  counties,  exempting  them  and 
their  property  from  the  operation  of  such  writs,  the  inference 
is  that  they  were  the  only  municipal  corporations  they  intended 
to  exempt.  We  cannot,  from  any  thing  contained  in  that  section 
or  in  the  act  itself,  section  20,  chap.  27 — Scates'  Comp.  300, 
draw  any  such  inference,  as  the  subject  matter  then  before  the 
legislature  was  counties  and  county  courts  —  about  them  and 
them  only  were  they  legislating.  Before  we  can  assent  to  the 
proposition,  that  political  corporations,  clothed  with  so  many 
important  powers  of  government,  and  so  essential  to  be  sus- 
tained in  the  exercise  of  all  their  rights  and  privileges,  and  be 
secured  in  their  property  and  means  by  which  their  functions 
can  be  properly  exercised  for  the  benefit  of  the  citizen,  we  must 
see  some  positive  act  of  the  legislature  authorizing  the  issuing 
of  such  writ.  The  property  of  such  corporations,  and  the  taxes 
collected  by  them  for  public  purposes,  are  a  constituent  part, 
and  a  necessary  ingredient  of  their  public  power,  and  are  no 
more  liable  to  seizure  and  sale  than  the  whole  power  itself 
would  be.  If  not  so,  a  party  obtaining  a  judgment  against  the 
city  would  be  able  to  do  indirectly  what  no  power  short  of  the 
legislature  can  do  —  destroy  the  corporate  powers  and  franchises 
by  taking  away  the  aliment  which  sustains  them.  Under  our 
constitution  it  cannot  be  admitted  that  any  power  or  any  indi- 
vidual possesses,  directly  or  indirectly,  such  an  overwhelming 
influence  over  other  powers  as  would  enable  either  of  them  to 
put  an  end  to  their  functions,  and  thus  disorganize  the  govern- 
ment. It  cannot  be  so.  The  power,  if  conceded,  to  seize  the 
property  of  the  corporation  would  involve  the  right  to  seize  its 
revenues,  and  this  involves  the  right  to  destroy  the  corporation. 
The  power  to  create  the  corporation  of  the  city  of  Chicago  for 
purposes  of  local  government,  involves  the  power  to  preserve 
and  protect  it ;  but  that  protection  would  be  unavailing,  if  the 
corporation  could  be  deprived  of  the  means  without  which  it 
could  not  perform  this  function.  For  all  useful  and  practical 
purposes,  we  think  the  exercise  of  the  right  claimed  by  the 
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judgment  creditor  in  this  case  would  as  effectually  annul  the 
charter  of  the  city,  as  if  it  had  been  repealed  by  law.  This 
would  be  repugnant  to  the  spirit  of  the  constitution. 

It  is  true,  by  the  charter  of  the  city  it  can  sue  and  be  sued, 
but  it  is  not  an  inference,  that  if  sued  and  a  judgment  passes 
against  it,  an  ordinary  writ  of  Jleri  facias  can  issue,  under 
which  its  corporate  property  can  be  seized  and  sold.  Nor  is 
there  any  necessity  for  such  writ.  On  a  debt  being  ascertained 
by  judgment  against  the  city,  and  a  refusal  to  pay  it,  a  manda- 
mus can  issue  to  compel  payment  or  to  compel  a  levy  of  taxes 
sufficient  to  discharge  the  judgment.  This  is  the  only  legal 
way  in  which  payment  can  or  ought  to  be  enforced.  Some 
adjudged  cases  have  been  referred  to  by  appellant  as  having  a 
bearing  on  this,  but  we  do  not  deem  it  necessary  to  consider 
them  very  carefully — they  appear  to  have  been  decided  upon 
some  statutory  provisions.  We  decide  this  on  principle,  and  in 
so  doing  reverse  the  judgment  of  the  Superior  Court  and  remand 
the  cause,  with  directions  to  that  court  to  enter  an  order  quash- 
ing the  execution. 


Mr.  Justice  Wai.k;ek,  dissenting : 


Execution  quashed. 


After  a  careful  examination  of  all  the  authorities,  and  a 
mature  consideration  of  the  reasons  presenting  themselves  to 
my  mind,  I  am  unable  to  concur  in  the  conclusion  at  which  my 
associates  have  arrived  in  this  case.  Owing  to  the  importance 
of  the  question  involved,  I  feel  constrained  to  present  a  portion 
of  the  reasons  which  have  led  me  to  the  conclusion  at  which  I 
have  arrived.  These  bodies,- like  ordinary  corporations,  derive 
all  their  powers  from  the  sovereignty  of  the  State,  and  are 
completely  under  its  control.  They  are,  it  is  true,  created  alone 
for  the  better  government  of  the  local  division  to  which  their 
jurisdiction  is  confined,  and  that  jurisdiction  may  be  curtailed 
or  enlarged  at  pleasure  by  the  legislature.  The  object  of  their 
organization  is  not  the  advancement  of  individual  gain,  com- 
mercial enterprise  or  pecuniary  interest,  either  of  individuals 
or  the  body  politic.  This  seems  to  be  the  distinguishing  feature 
between  bodies  of  this  description  and  private  corporations, 
which  are  usually  created  for  some,  if  not  all,  of  these  purposes. 
As  municipal  corporations  are  created  alone  for  pubhc  and  not 
62— 25th  III. 
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for  private  benefit,  it  may  constitute  a  cogent  reason  why  the 
legislature  should  exempt  their  property  from  sale  on  execu- 
tion, or  that  such  process  should  not  issue  against  them,  but 
does  not,  as  I  conceive,  create  the  exemption. 

If  such  an  exemption  exists,  I  feel  confident  that  it  is  not  by 
the  common  law.  After  a  careful  search  of  all  the  elementary 
books  and  reports  of  adjudged  cases  which  have  come  within 
my  reach,  I  am  unable  to  find  that  such  a  rule  has  ever  been 
announced.  I  find  at  the  common  law  they  were  liable  to  be 
sued,  and  judgment  rendered  against  them  precisely  as  if  they 
were  corporations  created  for  private  purposes.  When  it  is 
remembered  that  the  execution  is  the  fruit  of  the  judgment, 
if  such  an  important  exception  existed,  it  would  certainly  have 
been  announced  either  in  Great  Britain  or  some  of  the  States 
of  the  Union.  To  my  mind  the  fact  that  the  question  has 
never  arisen,  is  conclusive  that  such  an  exception  does  not  exist 
at  the  common  law. 

On  the  argument  it  was  urged,  that  as  the  legislature  has 
provided  that  execution  shall  not  be  issued  upon  judgments 
recovered  against  counties,  for  the  same  reason  municipal  cor- 
porations were  designed  to  be  embraced.  To  my  mind  it  is 
only  necessary  to  refer  to  the  rule  of  interpretation,  that  the 
expression  of  one  thing  is  the  exclusion  of  another,  as  a  com- 
plete answer  to  this  position.  If  cities,  towns,  villages,  or 
other  such  bodies,  had  been  designed  to  be  embraced,  it-' seems 
to  my  mind  that  very  different  and  more  appropriate  language" 
would  have  been  employed.  Of  all  the  various  bodies  of  this 
character,  which  then  existed,  one  only  is  specified.  If  all 
were  designed  to  have  been  embraced,  why  not  extend  the 
exemption  in  terms  to  municipal  corporations,  or  specify  others 
as  they  did  counties. 

Again,  the  29tli  section  of  the  division  entitled  Laws, 
Scates'  Comp.  722,  provides  that  "  The  word  person  or  per- 
sons, as  well  as  all  words  referring  to  or  importing  persons, 
shall  be  deemed  to  extend  to  and  include  bodies  politic  and 
corporate,  as  well  as  individuals."  It  will,  it  seems  to  me, 
hardly  be  contended  that  this  provision  does  not  embrace  such 
bodies.  It  seems  to  my  mind  that  nothing  contained  in  the 
provision  can  be  construed  into  an  exemption  of  municipal 
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corporations.  Such  bodies  are  regarded  by  all  as  being  em- 
braced in  bodies  politic. 

The  first  section  of  the  division  entitled  Judgments  and 
Executions,  Scates'  Comp.  602,  provides,  that  "All  and  singu- 
lar the  goods  and  chattels,  lands,  tenements  and  real  estate,  of 
every  person  against  whom  any  judgment  has  been,  or  here- 
after shall  be  obtained,  in  any  court  of  record,  either  at  law 
or  in  equity,  for  any  debt,  damages,  costs,  or  other  sum  of 
money,  shall  be  liable  to  be  sold  upon  execution,  to  be  issued 
upon  such  judgment."  Then  if,  as  the  statute  has  declared, 
the  word  person,  wherever  used  in  the  code,  of  which  the 
latter  of  these  provisions  is  found,  shall  embrace  bodies  cor- 
porate and  politic,  it  would  seem  to  follow  that  incorporated 
cities  are  as  fully  embraced  as  if  named  by  express  terms.  If 
so,  it  follows,  as  an  inevitable  conclusion,  that  their  property, 
both  personal  and  real,  is  subject  to  sale  on  execution. 

It  wiU  be  conceded  that  this  city  is  a  body  politic  or  corpo- 
rate, as  its  charter  has  in  terms  declared  that  it  shall  be  a 
"  corporation  by  the  name  of  the  city  of  Chicago,"  and  by  that 
name  may  sue  and  be  sued,  complain  and  defend  in  any  court. 
Kor  does  the  charter  exempt  the  city  from  having  its  prop- 
erty sold  on  execution.  It  would  also  seem  that  when  the 
general  assembly  provided  that  the  corporation  might  be  sued, 
that  as  they  failed  to  relieve  it  from  the  effects  and  conse- 
quences of  a  recovery  in  ordinary  cases,  that  it  must  have  been 
the  design  of  the  law-making  power  to  leave  them  in  pre- 
cisely the  same  situation  as  individuals,  or  private  corpora- 
tions. 

Again,  the  legislature  gave,  it  seems  to  me,  an  interpretation 
to  the  provision  prohibiting  executions  from  issuing  against 
counties,  when  they  exempted  school  districts  from  having  exe- 
cutions issued  upon  judgments  rendered  against  them.  If  the 
provision  in  relation  to  counties  was  designed  to  apply  to  aU 
corporations  created  for  public  benefit,  why  make  a  similar 
provision  in  reference  to  school  districts,  which  are  declared  to 
be  bodies  politic  and  corporate,  with  power  to  sue  and  be 
sued  ?  It  must  have  been  because  they  supposed  that  execu- 
tion would,  by  force  of  the  law,  follow  the  judgment  imlese 
prohibited. 
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So  far  as  mj  information  has  extended,  the  profession  have 
regarded  the  practice  as  warranting  an  execution  against  such 
a  body.  From  all  these  considerations,  I  am  constrained  to 
believe  such  is  the  law,  until  it  is  changed  by  the  general 


assembly. 


Clemens  Stose 

-y. 

The  People,  etc.,  for  use  of  Julius  Rosenthal. 

[OKIG.  ED.,  PAGE  600.] 

1.  Judgment — form  of,  in  debt  on  bond.  In  an  action  of  debt  upon  a 
penal  bond,  the  judgment  for  the  plaintiff  should  be  for  the  penalty  as  the 
debt,  to  be  discharged  by  the  payment  of  the  damages  found. 

2.  Parties  —  wTio  may  sue  on  administrator's  bond.  An  administrator  de 
bonis  non  having  no  right  to  call  upon  a  prior  administrator  for  an  account 
of  assets  administered  by  him,  cannot  maintain  an  action  upon  his  bond. 
The  prior  administrator  is  liable  upon  his  bond  to  creditors,  distributees 
or  heirs  of  the  estate  for  the  assets  that  came  to  his  hands,  but  not  to  his 
successor. 

3.  Administrator  de  bonis  non  —  of  his  powers.  The  authority  of  an 
administrator  de  bonis  non  does  not  extend  to  goods  already  administered 
upon.  Whatever  goods  and  chattels  of  the  estate  remain  in  specie,  or  can 
be  discovered,  he  has  a  right  to  recover  and  reduce  to  possession,  but  noth- 
ing else. 

Appeal  from  the  Superior  Court  of  Chicago. 

This  was  an  action  of  debt,  brought  in  the  name  of  the 
People  for  the  use  of  Julius  Rosenthal,  administrator  de  bonis 
non  of  the  estate  of  George  F.  Heym,  deceased,  against  Clemens 
Stose  and  Frederick  Weis,  upon  the  bond  of  said  Weis  as  exec- 
utor of  the  last  will  of  said  Heym. 

It  appears  that  Weis  had  been  removed  from  ofl&ce  and 
Rosenthal  appointed  as  his  successor.  The  action  was  brought 
to  recover  for  moneys  in  the  hands  of  Weis  unaccounted  for 
by  him,  and  interest. 

By  consent  a  jury  was  waived  and  a  trial  had  by  the  court, 
who  found  the  issues  for  the  plaintiffs,  and  overruling  a  motion 
for  a  new  trial,  rendered  the  following  judgment : 

"  Therefore  it  is  considered,  that  the  plaintiffs  do  have  and 
recover  of  and  from  the  said  defendants,  for  use  of  Rosenthal. 
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etc.,  their  damages  of  one  thousand  two  hundred  and  seven 
dollars,  by  the  court  in  form  aforesaid  assessed  and  found, 
together  with  their  costs  and  charges,  and  have  execution 
therefor,"  etc. 

Mr.  A.  W.  WmDETT,  for  the  appellant. 

Mr.  Justice  Bkeese  delivered  the  opinion  of  the  Court : 

As  to  the  form  of  the  judgment  entered  in  this  cause,  it  was 
dearly  wrong.  The  action  was  debt  on  a  bond  for  the  penalty. 
The  judgment  should  have  been  entered  for  the  penalty,  as  the 
debt,  to  be  discharged  by  the  payment  of  such  damages,  as 
might  be  proved  and  the  jury  or  court  find. 

But  this  is  now  immaterial,  as  our  decision  is  upon  the  merits. 
The  plaintiff  has  shown  no  cause  of  action  whatever.  As  ad- 
ministrator de  bonis  non,  he  cannot  call  the  prior  administrator 
to  account.  There  is  no  responsibility  of  that  nature.  The 
first  administrator  and  his  sureties  are  responsible  to  the  credit- 
ors, distributees  or  heirs  of  the  intestate,  for  the  assets  which 
may  have  come  to  his  hands,  but  not  to  his  successor.  What- 
ever goods  and  chattels  of  the  estate  remain  in  specie,  or  can 
be  discovered,  the  administrator  de  bonis  non  has  a  right  to 
recover  into  his  possession,  but  nothing  else.  The  case  of 
jRowoM  V.  Kvphpat/rick  et  aL,  14  111.  1,  is  decisive  of  this  case. 

In  that  case  the  court  say :  "  It  was  insisted  on  the  argument, 
that  it  was  the  duty  of  Rowan,  as  administrator  de  bonis  non 
of  James,  to  collect  from  the  estate  of  Alexander  all  claims 
which  the  heirs  of  James  might  have  upon  it ;  and  that  the 
heirs  could  not  maintain  a  suit  against  the  administrator  of 
Alexander  Eeid,  for  assets  converted  by  him  in  the  administrar 
tion  by  him  of  their  ancestor's  estate.  Directly  the  reverse  is 
the  law.  The  heirs  or  distributees  can,  and  the  administrator 
de  bonis  non  cannot,  maintain  such  a  suit.  An  administrator 
de  bonis  non  has  no  authority  to  call  upon  the  first  adminis- 
trator for  an  account  of  assets  already  administered  upon.  His 
commission  only  authorizes  him  to  administer  upon  so  much  of 
the  estate  as  was  unadministered  upon  by  the  former  adminis- 
trator. Whatever  goods  and  chattels  of  the  first  estate  remain 
in  specie,  or  can  be  traced  and  distinguished,  the  administrator 
de  bonis  non  has  a  right  to  recover ;  but  he  has  no  right  to  call 
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for  an  account  of  any  part  of  the  estate  sold,  converted,  or 
wasted  by  the  first  administrator.  "When  an  administrator  con- 
verts the  goods  of  an  intestate  to  his  own  use,  it  is  an  adminis- 
tration of  such  goods,  and  being  an  administration,  is  conse- 
quently without  the  commission  of  an  administrator  de  honis 
non.  The  established  practice,  therefore,  is,  for  the  distributees 
or  creditors  of  the  intestate,  and  not  the  administrator  de  lonis 
non,  to  prosecute  the  representatives  of  the  first  administrator 
for  any  waste  or  mis-appHcation  of  the  assets  of  that  adminis- 
tration." Warwick  v.  McMerdo,  5  Randolph,  51 ;  Cheatham 
V.  Friend,  9  Leigh,  580;  Smith  v.  Carrese,  1  Richardson's 
Eq.  123 ;  Oldham  v.  Collins,  4  Bibb,  49 ;  Felts  v.  Brown,  7 
lb.  147 ;  Young  v.  Kimball,  8  Blackf .  167 ;  Bacon's  Abr.,  title 
Executor,  B.  2 ;  1  Williams  on  Executors,  656 ;  Potts  v.  Smith, 
3  Rawle,  361;  Hagthorp  v.  HooTcer,  1  Gill  &  Johns.  270; 
Coleman  v.  McMerdo,  5  Randolph,  51 ;  Thomas  v.  Ha/rdwick, 
1  Kelly,  78 ;  Newhall  v.  Turney,  14  lU.  338-341.  See  also, 
the  case  of  Semele  Short  v.  Johnson,  ante,  p.  405. 

The  judgment  is  wrong,  both  in  form  and  substance,  and 

must  be  reversed. 

Judgment  reversed. 


RiOHAED  Lloyd 
Amasa  E.  Higbee. 

[OBia.  ED.,  PAGE  603.] 

1.  Witness — grantor  of  land  as  between  Ms  grantees.  A  party  who  has 
conveyed  land  by  quit  claim  deed,  and  afterwards  in  good  faith  releases  big 
right  to  the  same  land  to  another,  is  a  competent  witness  in  a  litigation  be- 
tween his  grantees  to  set  aside  one  of  the  deeds,  as  having  been  fraudu- 
lently obtained. 

2.  Fraud  —  deed  obtained  through,  may  be  set  aside.  Where  the  execution 
of  a  deed  is  procured  through  fraud  and  covin,  by  which  the  grantor  is  led 
to  believe  it  is  for  an  entirely  different  tract  of  land  than  the  one  described, 
a  court  of  equity  will  set  it  aside ;  and  it  is  not  for  the  fraudulent  grantee 
to  urge  that  the  grantor  did  not  use  proper  care  and  precaution. 

3.  Vabiance  —  allegation  of  value  need  not  be  proved  as  laid.  On  a  bill  to 
Bet  aside  a  conveyance  of  land  fraudulently  obtained,  the  complainant  will 
not  be  required  to  prove  that  the  land  is  worth  the  precise  amount  he  haa 
stated  in  his  bill. 
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Wkit  of  Eeeok  to  the  Circuit  Court  of  Warren  county ; 
tlie  Hon.  J.  S.  Thompson,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Amasa  E.  Higbee,  the 
grantee  of  Amasa  Higbee,  against  Richard  Lloyd,  to  set  aside 
a  prior  conveyance  made  by  Amasa  Higbee  to  Lloyd,  on  the 
ground  that  it  was  obtained  through  fraud  and  circumven- 
tion. 

The  cause  was  heard  upon  bill,  answer,  replication  and  proofs, 
when  the  court  below  decreed  the  relief  sought,  and  set  aside 
the  deed  complained  of,  and  required  the  defendant  to  convey 
the  land  to  complainant  within  thirty  days)  and  in  default 
thereof,  that  the  clerk  of  the  court  make  the  conveyance  for 
him,  etc. 

Mr.  H.  M.  Wead,  for  the  plaintiff  in  error. 

Mr.  G.  F.  Haeding,  for.  the  defendant  in  error. 

Mr.  Jtjstioe  "W"ai,kek  delivered  the  opinion  of  the  Court : 
It  is  first  insisted,  as  grounds  of  reversal  of  the  decree,  that 
Amasa  Higbee  was  not  a  competent  witness  in  this  case.  He, 
by  his  quit  claim  deed,  incurred  no  liability  to  Lloyd,  nor  to 
defendant  in  error  by  his  release  to  him.  If  this  release  to 
complainant  was  made  in  good  faith,  and  the  record  discloses 
nothing  to  indicate  that  it  was  not,  he  thereby  became  divested 
of  all  interest  in  the  premises  in  controversy.  The  fact  that 
complainant  was  his  son,  may  create  a  suspicion  that  he  is  not 
free  from  bias,  and  the  fact  that  he  had  previously  conveyed  to 
Lloyd,  may  go  to  his  credibility,  but  not  to  his  competency. 
His  attitude  to  the  case  is  such  as  no  doubt  requires  a  close 
scrutiny  of  his  evidence,  and  unless  it  is  clearly  consistent,  and 
in  manner  free  from  the  appearance  of  bias,  or  is  not  corrob- 
orated, it  might  have  but  Httle  weight.  But  in  this  case  his 
evidence  is  corroborated,  in  all  of  its  material  parts,  by  other 
testimony,  and  should,  therefore,  receive  such  weight  as  those 
considerations  demand. 

The  bill  alleges  that  Amasa  Higbee  was  the  owner  of  the 
land  in  controversy,  and  that  plaintiff  in  error,  in  August,  1855, 
by  fraud,  obtained  a  deed  of  quit  claim  for  the  premises.  That 
plaintiff  in  error  called  upon  him,  and  represented  that  he  had  an 
old  military  claim  on  a  quarter  of  land  in  McDonough  comity, 
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Illinois,  and  proposed  to  purchase  it ;  that  Higbee  denied  all 
knowledge  of  having  such  a  claim,  but  informed  plaintiff  in 
error  that  he  owned  a  quarter  of  land  in  the  adjoining  county 
of  Warren,  which  he  would  sell  for  $800.  Plaintifi  in  error 
insisted  that  Higbee  had  a  claim  on  a  tract  in  McDonough, 
and  offered  to  give  for  it  the  sum  of  forty  dollars,  which  offer 
was  accepted,  when  plaintiff  in  error  prepared  a  quit  claim, 
deed,  which  was,  without  examination,  signed  and  executed  by 
Higbee,  under  the  belief  induced  by  the  representations  of 
plaintiff  in  error,  that  it  was  for  land  in  McDonough, 
and  not  in  "Warren  county,  when  it  was  in  fact  for  the  land  in 
controversy.  That  Lloyd  well  knew  the  facts,  and  by  false  and 
fraudulent  representations,  knowingly,  designedly  and  fraudu- 
lently procured  the  execution  of  the  deed  of  conveyance. 

The  evidence  in  the  case,  we  think,  abundantly  establishes 
these  allegations.  It  shows  that  plaintiff  in  error  never  pro- 
posed to  purchase  the  land  in  controversy,  but  only  an  old  and 
stale  claim  on  a  quarter  of  land  in  McDonough  county,  whilst 
he  inserted  into  the  deed  the  description  of  the  premises  in 
controversy.  He  evidently  designed  to  mislead  Higbee,  and 
succeeded,  as  Higbee  did  not  intend  to  convey,  nor  did  he  sup- 
pose that  he  was  conveying  this  land.  He  had  fixed  the  price 
on  this  parcel  of  land  at  eight  hundred  dollars,  and  it  appears 
from  no  portion  of  the  evidence  that  he  abated,  or  was  willing 
to  abate,  any  thing  from  that  price.  Plaintiff  in  error  further 
misled  him  by  agreeing  to  look  after  this  land,  and  to  ascertain 
its  value,  and  to  make  an  offer  for  its  purchase.  This  was  all 
done  when  Higbee  was  in  a  hurry  incident  to  leaving  home  on 
a  journey,  in  the  absence  of  his  title  deeds  and  other  papers 
connected  with  the  land.  There  can  be  no  question  that  this 
amounted  to  a  fraud  on  the  part  of  plaintiff  in  error,  as  Higbee 
relied  upon  and  was  deceived  by  these  representations,  and  was 
induced  to  make  a  conveyance  of  land,  he  was  not  willing  to 
sell  for  a  much  larger  price  than  he  received. 

It  is,  however,  urged  that  Higbee  did  not  use  proper  and 
reasonable  circumspection  by  referring  to  his  title  deeds,  maps 
and  other  papers  as  sources  of  information,  and  should,  there- 
fore, abide  the  consequences  of  his  want  of  caution.  It  may  be 
that  he  was  not  as  suspicious  that  plaintiff  in  error  was  un- 
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worthy  of  belief,  as  he  should  have  been.  It  may  be  that 
feeling  conscious  of  his  own  honesty,  he  the  more  naturally 
judged  plaintifE  in  error  by  the  same  standard ;  but,  even  if  this 
be  true,  it  does  not  He  in  the  mouth  of  plaintiff  in  error  to  say 
that  Higbee  gave  him  too  much  credit  for  veracity.  We  are 
not  prepared  to  say  that  Higbee's  conduct  in  the  matter  was 
grossly  careless,  and  unless  it  was,  he  or  those  claiming  under 
him,  are  not  estopped  from  relying  upon  the  fraud.  He  had, 
it  appears,  served  in  the  war  of  1812,  and  had  been  informed 
that  it  gave  him  a  claim  for  bounty  land  in  Illinois.  This  being 
the  case,  he  was  the  more  readily  misled,  and  would  not  be  so 
apt  to  refer  to  his  deeds  or  other  sources  of  information. 

It  is  likewise  urged  that  the  evidence  fails  to  show  that  the 
land  is  worth  one  thousand  dollars,  as  alleged  in  the  bill,  and 
that  as  the  proof  fails  to  support  this  allegation,  the  decree 
should  be  reversed.  We  do  not  understand  the  practice  to 
require  that  this  allegation  should  be  proved  precisely  as  made, 
but  if  substantially  proved  it  will  suffice.  The  principal  object 
in  making  and  proving  this  allegation  is  to  afford  evidence  that 
the  person  defrauded  did  not  design  to  enter  into  the  agreement, 
as  the  fact  that  property  is  not  usually  sold  for  a  small  fraction 
of  its  value.  And  where  fraud  is  charged,  and  it  appears  that 
the  price  given  is  much  less  than  the  real  value  of  the  property, 
it  is  a  strong  circumstance  to  prove  the  fraud ;  as  the  love  of 
gain,  and  the  disinclination  of  aU  men  to  abandon  their  prop- 
erty, is  so  strong  that  it  is  unusual  for  persons  knowingly  to 
part  with  property  of  great  value  for  only  a  trifle.  In  this  case, 
the  answer  denies  that  the  land  was  worth  the  half  of  a  thousand 
dollars,  but  it  fails  to  deny  that  it  was  worth  no  more  than  the 
price  given.  The  conveyance  having  been  fraudulently  ob- 
taiued,  even  if  it  was  essential  to  the  maintenance  of  the  biQ 
that  it  should  have  been  for  a  less  sum  than  the  value  of  the 
land,  if  there  was  a  material  difference  in  the  value  of  the  land 
and  the  price  given,  it  would  authorize  the  court  to  decree  a 
rescission.  Here  the  answer  impliedly  admits  that  the  land  was 
worth  more,  perhaps  many  fold  more  than  the  price  paid.  This 
is  unquestionably  sufficient  to  evoke  the  power  of  the  chancellor 
to  afford  the  relief  sought,  and  to  require  the  rescission  of  the 
sale,  and  a  conveyance.  ^ 

63— 25th  III. 
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For  these  reasons,  we  are  of  opinion  that  the  decree  of  the 
court  below  must  be  aflfirmed. 

Decree  affirmed. 


John  Deeee 

V. 

James  Chapman. 

[OKIG.  ED.,  PAGE  610.] 

1.  Homestead  —  act  relating  to,  liberally  construed.  The  homestead  act 
is  a  remedial  act,  and  is  to  be  so  construed  as  most  effectually  to  meet  the 
benevolent  purposes  of  its  f ramers,  without,  however,  departing  from  the 
plain  and  obvious  meaning  of  the  language  used. 

2.  Same  —  character  of  estate  to  wMcJi  it  may  attach.  It  is  not  necessary 
to  a  homestead  exemption  that  the  party  claiming  it  shall  be  the  owner  in 
fee  of  the  premises.     A  less  estate  than  a  fee  will  be  protected. 

Writ  of  Ekror  to  the  Circuit  Court  of  Rock  Island  county. 

This  was  an  action  of  ejectment,  by  John  Deere  against 
James  Chapman,  for  the  recovery  of  lot  12,  block  1,  in  Atkin- 
son's addition  to  the  village  of  Moline,  claiming  an  estate 
therein  for  the  life  of  the  defendant. 

The  plaintiff  claimed  title  by  sale  on  execution  against  the 
defendant,  and  a  sheriff's  deed  for  the  premises.  At  the  time 
of  the  levy  and  sale  the  lot  was  occupied  by  the  defendant  and 
his  family  as  a  homestead,  the  defendant  having  a  life  estate 
only. 

The  court  found  the  issue  for  the  defendant,  and  gave  judg- 
ment against  the  plaintiff  for  costs. 

Mr.  E.  T.  "Wells,  for  the  plaintiff  in  error. 

Messrs.  Chapman  &  Jackson,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Com-t : 
The  "homestead  act"  provides,  that  in  addition  to  the 
property  exempt  by  law  from  sale  under  execution,  there  shall 
be  exempt,  from  levy  and  forced  sale,  the  lot  of  ground  and 
the  buildings  thereon,  occupied  as  a  residence,  and  owned  by 
the  debtor,  being  a  householder  and  having  a  family,  to  the 
value  of  one  thousand  dollars.     Scates'  Comp.  576. 
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The  question  arises  upon  the  definition  to  be  given  to  the 
word  "  owner."  The  appellant  contends  that  the  words  of  a 
statute,  when  unambiguous,  as  in  this  statute,  should  be  taken 
in  the  ordinary,  natural  and  most  commonly  received  sense, 
and  so  taking  the  word  "  owner,"  it  conveys  the  idea  of  abso- 
lute property,  and  nothing  less.  He  cannot  conceive,  that  a 
thing  should  be  owned  by  one  person,  and  also  that  another 
should  have  a  title  to  it,  for  although  different  interests  in  the 
same  subject  matter  may  be  owned  by  different  persons,  yet  to 
the  thing  itself  there  can  be  but  one  title  and  one  owner.  He 
also  contends,  that  if  there  be  room  for  construction,  such 
a  statute  as  this,  giving  new  rights  and  immunities,  and  of 
doubtful  policy,  ought  not,  thereby,  to  be  extended  beyond 
the  plain  import  of  the  terms  used,  and  that  this  statute,  being 
in  derogation  of  the  common  law,  should  be  construed  strictly 
as  against  those  seeking  advantage  of  it. 

We  fuUy  agree  with  the  appellant,  that  where  the  words  of 
a  statute  are  clear  and  unambiguous,  they  must  be  taken  in 
their  ordinary,  natural  and  most  commonly  received  sense,  and 
that  statutes  in  derogation  of  the  common  law,  not  clearly 
remedial  in  their  nature,  should  be  construed  strictly  as  against 
those  seeking  their  benefits.  But  are  the  words  of  this  statute 
so  clear  and  unambiguous  as  to  forbid  construction  ?  Is  it 
certain  the  legislature  intended  by  the  term  "  owner,"  to  em- 
brace only  the  absolute  owner  of  the  fee  ?  The  law  recognizes 
more  than  one  description  of  ownership,  both  in  real  and  per- 
sonal property.  There  may  be  an  absolute  ownership,  and  a 
quahfied  ownership  of  both  descriptions  of  property,  and  the 
one  is  as  fully  recognized  as  the  other. 

It  is  true,  a  fee  simple  estate  is  the  highest  estate  in  land, 
known  to  the  law,  yet  he  who  owns  it  is  no  more  favored  in 
the  law,  than  he  who  owns  a  freehold  of  less  extent,  as  an 
estate  in  tail  —  for  one's  own  life  or  the  life  of  another  —  by 
the  curtesy  —  or  in  dower.  The  owner  of  a  life  estate  in  land, 
if  in  possession,  has  as  complete  dominion  over  it  as  the  abso- 
lute owner  of  the  fee  has  over  his  estate  in  possession.  He  is 
the  lord  and  master,  during  the  continuance  of  his  term,  and 
can  and  must  sue  for  aU  injuries  to  it,  or  trespasses  upon  it, 
he  in  reversion,  or  the.  owner  of  the  fee,  having  no  right  to 
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such  action,  and  being  himself  subject  to  the  action  of  the 
owner  of  the  life  estate,  if  he  trespasses  upon  him.  Such  an 
estate  can  be  sold  on  execution,  under  our  general  execution 
law,  it  being  a  tenement  and  real  estate,  and  we  would  say, 
that  a  fair  construction  of  the  homestead  act,  with  reference  to 
the  objects  and  purposes  to  be  accomplished  by  it,  would  em- 
brace within  it  the  estate  which  the  debtor  might  own  in  the 
lot  and  buildings  thereon,  and  occupied  as  a  residence,  and 
which  could  be  sold  on  execution.  The  object  of  the  law,  most 
clearly  is,  to  secure  the  head  of  the  family  in  the  possession  and 
enjoyment  of  the  lot  and  buildings,  for  the  maintenance  and 
shelter  of  himself  and  family  as  a  home,  without  any  special 
regard  to  the  extent  of  the  estate,  or  title  by  which  he  owned 
it.  Owning  an  estate  for  his  own  Hf e,  in  the  premises,  the 
home  of  his  family,  we  do  no  violence  to  the  language  of  the 
act,  by  considering  him  the  owner  for  all  the  purposes  of  the 
act,  and  the  property  vesting  in  him  as  owner,  according  to 
the  nature  and  extent  of  his  estate.  He  is,  to  all  intents  and 
purposes,  the  owner  of  the  immediate  freehold  and  seized 
thereof,  and  as  such,  must  be  protected  by  the  homestead  act, 
and  this  is  neither  a  liberal  nor  forced  definition  of  the  word 
"  owner."  It  seems  to  us  to  be  its  most  natural  meaning,  re- 
garding, as  we  must,  the  purposes  and  object  of  the  act. 

Though  this  act  may  be  said  to  be  in  derogation  of  the  com- 
mon law,  and  an  innovation  upon  all  former  relations  between 
creditors  and  debtors,  giving  to  the  latter  new  rights  and 
immunities,  yet  it  does  not  follow,  that  it  should  not  receive  a 
construction  so  liberal,  as  to  advance  the  object  contemplated 
by  the  legislature  in  passing  the  act.  We  regard  the  statute 
as  remedial  in  its  nature  —  intended  to  remove  grievances 
under  which  the  unfortunate  labored,  and  to  save  them,  amid 
all  their  losses  and  disasters,  a  shelter  for  the  family —  a  home. 
Being  remedial,  it  must  be  so  construed  as  most  effectually  to 
meet  the  benevolent  end  in  view,  without  departing,  however, 
from  the  plain  and  obvious  meaning  of  the  language  used  in 
the  act.  We  think  we  have  not  done  so,  in  defining  the  word 
"  owner,"  that  the  clear  legal  import  of  that  word  embraces,  aa 
well  the  owner  of  a  life  estate  in  land,  as  the  owner  of  the  fee 
therein. 
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The  statute  to  which  appellant  has  referred,  chapter  105,  to 
ptmish  trespassers  for  cutting  timber,  which  provides  that  the 
penalties  provided  in  it,  shall  be  recoverable  by  an  action  of 
debt  in  the  name  of  the  owner,  and  the  decision  of  this  court 
thereon,  that  to  entitle  a  person  to  recover  these  penalties  he 
must  show  title  in  fee  to  the  land,  cannot  bear  upon  this  case, 
as  that  statute  is  highly  penal  in  its  character,  and  must  be 
construed  strictly  for  all  purposes.  This,  on  the  contrary,  is 
of  a  beneficent  nature,  and  a  different  rule  must  prevail,  one 
that  will  advance  the  remedy,  without  doing  violence  to  the 
language  used. 

Without  any  strained  or  forced  construction  of  any  of  the 
words  used  in  the  act,  we  are  satisfied,  the  legislature  never 
contemplated  that  the  owner  of  an  estate  in  a  lot  and  dwelling 
house  occupied  as.  his  residence,  should  own  an  estate  in  fee  — a 
less  estate  will  protect  him.  Why,  it  might  be  asked,  did  the 
plaintiff  levy  upon,  sell  and  become  the  purchaser  of  this  lot, 
and  bring  his  ejectment  for  the  possession,  if  the  defendant 
did  not  own  the  property  ?  Had  he  succeeded  in  his  ejectment 
suit,  would  he  not  have  been  put  vo.  possession  and  have  become, 
qiu>  ad  hoCf  the  owner  ? 

The  judgment  must  be  affirmed. 

Judgment  affi/rmed. 


Francis  B.  Cooley  et  al. 
AiTOEEw  B.  Seaes  et  al. 

[OBIO.  BD.,  PAGE  618.] 

1.  Pleading — plea  presenting  immaterial  issue.  In  an  action  on  a  prom* 
issory  note  given  by  the  defendants  as  partners,  one  of  the  defendant! 
pleaded  that  they  made  an  assignment  of  a  large  amount  of  their  property 
for  the  purpose  of  paying  the  note  and  other  indebtedness,  and  that  the 
creditors,  including  the  plaintiff,  took  the  control  of  the  property  from 
the  assignee  and  placed  it  in  the  hands  of  the  other  partner,  defendant, 
without  the  knowledge  or  consent  of  the  defendant  pleading :  Held,  that 
the  plea  presented  an  immaterial  issue,  and  might  have  been  stricken  from 
the  files,  or  the  jury  instructed  to  disregard  the  evidence  admitted  under  it. 

2.  Paktnership — power  of  <me  partner  to  bind  firm.    If  a  firm  make  an 
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assignment  for  the  benefit  of  creditors,  any  partner,  as  the  agent  of  the 
others,  has  the  right  to  consent  to  a  disposition  of  the  property  in  any  mode 
by  the  assignee,  and  thereby  bind  the  firm  by  his  action. 

3.  Same  —  defense  by  one  partner  is  good  for  ail.  Any  matter  which  con- 
stitutes a  defense  as  to  one  partner,  when  the  firm  is  sued  jointly,  will  be 
good  for  all  the  defendants. 

4.  Recoupment  —  when  allowable.  If  partners  are  sued  jointly,  one  of 
them  cannot  recoup  or  set  off  damages  sustained  by  himself  alone. 

Appeal  from  the  Circuit  Court  of  Lee  county ;  the  Hon. 
John  Y.  Eustace,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Cooley,  Wads  worth  & 
Co.  against  Andrew  B.  Sears  and  one  Howlett,  partners,  com- 
posing the  firm  of  A.  B.  Sears  &  Co.,  upon  three  promissory 
notes. 

The  defendant  Howlett  filed  two  pleas : 

1.  The  general  issue. 

2.  That  after  the  notes  matured,  on,  etc.,  Sears  &  Howlett 
made  an  assignment  of  a  large  amount  of  their  property  to  J. 
L.  Adams  to  pay  their  creditors,  including  the  notes  sued  on, 
which  property  was  sufficient  to  pay  their  debts  and  leave  a 
large  surplus,  to  wit,  $8,000 ;  that  in  August,  1855,  the  plaintiffs 
and  other  creditors  took  the  control  of  said  property  from 
Adams,  and  caused  the  same  to  be  delivered  to  Sears  to  dispose 
of  for  the  use  of  creditors,  who  disposed  of  the  same,  all  of 
which  was  done  without  the  knowledge  or  consent  of  Howlett, 
whereby  he  has  suffered  damage  to  the  amount  of  $8,000,  etc. " 

The  court  overruled  a  demurrer  to  the  second  plea,  where- 
upon the  plaintiffs  replied  denying  the  matters  alleged  in  the 
plea.  A  trial  was  had  resulting  in  a  verdict  and  judgment  for 
the  defendants. 

Mr.  C.  M.  Hawley,  and  Mr.  C.  C.  Bonney,  for  the  appel 
lants. 

Mr.  "W".  W.  Heaton,  for  the  appellees. 

Mr.  Justice  WAiiKBE  delivered  the  opinion  of  the  Court : 
It  is  urged  that  the  second  plea  filed  by  defendant  Hewlett; 
presented  no  defense  to  the  action,  and  that  the  issue  upon  it 
was  immaterial.  It  avers  that  after  the  maturity  of  the  notes 
sued  upon,  Sears  &  Howlett  made  an  assignment  of  a  large 
amount  of  their  property,  to  one  Adams,  for  the  pui-pose  of 
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paying  their  debts,  including  these  notes,  and  that  the  property 
assigned  was  sufficient  to  pay  their  debts  and  leave  a  balance  of 
eight  thousand  dollars ;  that  subsequently  the  plaintiffs,  and 
other  creditors,  took  and  assumed  the  control  of  the  property 
assigned  to  Adams,  and  under  their  direction  it  was  delivered 
by  them  to  defendant  Sears,  who  disposed  of  the  same,  all  of 
which  was  done  without  the  knowledge  of  defendant  Howlett, 
and  against  his  consent,  by  means  whereof  he  had  suffered 
damage,  etc. 

Assuming  that  all  the  allegations  contained  in  this  plea 
were  fully  proved,  do  they  establish  a  defense  to  this  action  ? 
It  seems  that  the  defendants  were  partners,  and  as  such,  were 
jointly  liable  for  the  payment  of  these  notes,  were  the  joint 
owners  of  the  property  before  its  assignment,  and  were  jointly 
entitled  to  any  surplus  that  might  remain  after  the  payment  of 
their  debts.  They  had  a  common  interest  in  its  management 
and  application  to  the  payment  of  their  creditors.  Being  part- 
ners, each  had,  under  the  law  regulating  that  relation,  an  equal 
right  for  himself  and  as  the  agent  of  his  partner  to  receive  the 
surplus,  and  to  consent  to  a  disposition  of  the  property  in  any 
mode,  and  thereby  bind  the  firm  to  the  action  of  the  assignee. 
If  the  transfer  of  the  property  was  made  to  defendant  Sears,  it 
was  done  with  his  assent,  and  was  within  the  scope  of  hia 
authority,  and  was  binding  upon  all  of  the  members  of  the  firm. 

Again,  the  defendants  being  partners,  and  jointly  liable  as 
such,  we  are  unable  to  see  how  this  can  constitute  a  defense  for 
Howlett,  and  not  for  Sears.  If  it  is  a  defense  for  one,  it  must 
be  for  both,  and  yet  it  would  be  preposterous  to  say  that  Sears 
had  suffered  any  damage,  or  acquired  any  defense  to  the  notes, 
by  having  the  property  restored  to  his  management  and  control. 
If  the  act  of  the  holders  of  these  notes  has  damnified  Howlett, 
it  has  not  in  .any  way  injured  Sears,  and  the  claim  for  damages 
has  vested  alone  in  Howlett,  and  how  can  he  recoup  such  dam- 
ages against  these  joint  notes  ?  Even  had  he  a  Kquidated  de- 
mand of  undoubted  vahdity,  against  plaintiffs  in  error,  he  could 
not  set  it  off,  in  this  action,  which  is  based  upon  the  joint  Ka- 
bility  of  the  defendants  in  error.  To  sanction  such  a  bar,  even 
if  it  had  any  validity,  would  be  to  violate  the  well  established 
rules  of  law.   It  presents  no  defense  and  is  frivolous,  and  might 
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have  been  stricken  from  the  files  by  the  court  below,  at  any 
stage  of  the  proceedings,  or  the  jury  should  have  been  instructed 
to  disregard  the  evidence  admitted  under  it.  This  issue  was 
wholly  immaterial,  and  there  was  no  evidence  under  the  gen- 
eral issue  warranting  the  verdict. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 

cause  remanded. 

Judgment  revised. 


Haevey  B.  Hued 

V. 

Andeew  J.  Beown. 

[grig,  kd.,  page  616.] 

1,  Witness — partner.  In  an  action  against  one  of  several  co-partners 
upon  a  note  signed  in  the  name  of  the  firm,  the  other  members  of  the  firm 
are  not  competent  witnesses  to  prove  the  execution  of  the  note,  as  their  pri- 
mary liability  and  interest  in  the  event  of  the  suit  renders  them  incompe- 
tent. 

2.  Same — parties  to  contract  sued  on.  Parties  to  a  contract  are  no  more 
competent  witnesses  than  parties  to  the  record.  While  there  may  be  some 
exceptions  in  favor  of  those  who  become  parties  to  negotiable  instruments 
subsequently  to  their  execution,  as  indorsers  only  remotely  liable,  yet  those 
primarily  liable  are  always  held  incompetent  to  testify.* 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Yait  H.  HiGoms,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Andrew  J.  Brown  against 
Harvey  B.  Hurd,  upon  two  promissory  notes  executed  in  the 
firm  name  of  Dunlap,  Wright  &  Co. 

The  defendant  pleaded  the  general  issue  and  plea  denying 
the  execution  of  the  notes  as  a  partner  or  otherwise. 

On  the  trial  the  plaintiff  proved  that  Eobert  L.  Dunlap, 
Josiah  E.  Colburn,  A.  P.  Wright  and  Harvey  B.  Hurd  were  the 
persons  composing  the  firm  of  Dunlap,  Wright  &  Co.,  and  that 
afterwards  Wright  went  out,  when  the  firm  name  was  changed 
to  Dunlap,  Colburn  &  Co. 

The  plaintiff  then  called  Robert  L.  Dunlap  as  a  witness,  it 
being  admitted  he  was  the  person  who  executed  the  notes  in 

See  act  of  1867,  Gross,  274  SS  80  40 ;  R«y.  Stat.  1874, 488. 
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Buit.  The  defendant  objected  to  his  testifying,  but  the  court 
overruled  the  objection.  In  the  course  of  his  examination  he 
offered  the  following  writing  : 

"  For  value  received,  I  agree  to  remain  liable  to  Andrew  J.  Brown  upon 
the  notes  sued  on  in  this  case,  notwithstanding  any  verdict  or  judgment 
that  may  be  rendered  in  this  cause  upon  the  notes  sued  on  therein,  and  waive 
any  rights  that  I  may  be  entitled  to  by  virtue  thereof,  as  a  bar  to  a  recovery^ 
if  sued  upon  said  notes.  Witness  my  hand  and  seal,  this  2l8t  day  of 
November,  1860.  "  Robert  L.  Dunlap.    [sEAii.]" 

The  court  also  permitted  the  plaintiff  to  examine  Colbum, 
another  partner.  There  was  a  verdict  and  judgment  in  favor 
of  the  plaintiff  for  $2,296.69. 

Mr.  Habvet  B.  Hubd,  pro  se, 

Mr.  Andrew  J.  Brown,  pro  se. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
The  only  question  in  this  case  which  we  propose  to  consider, 
is  whether  Dunlap  and  Colbum  were  competent  witnesses. 
The  notes  sued  upon  were  signed  Dunlap,  Wright  &  Co.,  and 
the  evidence  shows  that  the  firm  had  been  composed  originally 
of  Dunlap,  Wright,  Colburn  &  Hurd,  but  in  April,  1856, 
Wright  withdrew,  and  the  other  members  after  that  time  con- 
tinued business  under  the  name  of  Dunlap,  Colburn  &  Co.  The 
notes  purport  to  have  been  given  on  the  28th  day  of  April,  1857, 
and  were  payable  ninety  days  after  date.  Dunlap  and  Colbum 
executed  a  warrant  of  attorney  at  the  same  time  to  confess 
judgments  on  the  notes.  The  suit  was  instituted  alone  against 
appellant.  He  filed  the  general  issue,  and  a  plea  denying  the 
execution  of  the  notes,  which  was  verified  by  affidavit.  On  the 
trial,  appellee  called  Dunlap  and  Colbm-n  as  witnesses  to  prove 
the  execution  of  the  notes,  and  their  testimony  was  received 
agains't  the  objection  of  appellant.  There  was  no  other  evi- 
dence than  theirs  to  prove  authority  from  Hurd  to  execute  the 
notes,  and  there  is  no  evidence  that  he  signed  the  notes,  or  that 
he  subsequently  ratified  their  execution. 

As  the  firm  purporting  to  have  signed  these  notes,  had  been 
composed  of  these  witnesses,  appellant  and  Wright,  they  were 
2iX\.  prima  facie  liable  for  the  payment  of  the  money,  and  had 
the  suit  been  against  them  all,  to  exonerate  themselves,  they 
would  have  been  compelled  to  deny,  under  oath,  the  joint  execn- 
64— 25th  III. 
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tion  of  the  notes,  or  the  partnership.  They  were  the  persons 
who  had  once  answered  to  and  composed  the  firm,  and  were 
liable,  if  at  all,  jointly,  to  the  extent  which  they  participated 
in  the  execution  of  these  notes.  The  evidence  fails  to  disclose 
any  participation  of  Wright  in  the  transaction,  and  yet  if,  with 
the  others,  he  had  been  sued  on  these  notes,  he  could  not  have 
escaped  liabihty,  unless  he  had  denied  the  execution  of  the  notes, 
or  the  existence  of  the  partnership  in  the  mode  prescribed  by 
the  statute,  as  each  defendant  against  whom  the  judgment 
should  be  recovered  would  be  compelled  to  contribute  equally 
to  its  payment,  or  make  contribution  to  the  others. 

Again,  no  rule  is  better  recognized  or  of  more  general  appHca- 
tion,  than  that  the  parties  to  a  contract  are  no  more  competent 
as  witnesses,  than  are  parties  to  the  record.  "Whilst  there  may 
be  some  exceptions  in  favor  of  those  who  become  parties  to  nego- 
tiable instruments,  subsequently  to  their  execution,  as  indorsers 
only  remotely  liable,  those  primarily  liable  are  always  held 
incompetent  to  testify.  To  permit  it  would  be  to  violate  one  of 
the  plainest  elementary  principles  of  the  law,  and  to  abandon  all 
distinctions  in  the  rules  of  evidence.  Kor  can  it  be  referred  to 
the  exceptions  arising  from  necessity,  unless  every  case  in  which 
the  party  has  no  witness  to  prove  a  fact,  might  be  so  considered. 

In  this  case  the  evidence  establishes  the  liability  of  Dunlap 
and  Colburn  beyond  all  doubt.     They  are  parties  to  the  notes, 
whether  appellant  is  or  not,  as  their  signatures,  their  power  of" 
attorney  to  confess  judgment,  and  their  having  been  members 
of  the  jGurm,  most  clearly  establish. 

Had  the  individual  signatures  of  these  witnesses  been  put  to 
these  notes,  it  appears  to  us  that  no  person  could  for  a  moment 
suppose  that  they  were  competent  to  give  evidence  in  the  case. 
They  sm-ely  could  not  be  heard  to  prove  that  they  had  not  execu- 
ted the  notes,  if  the  suit  had  been  against  them,  and  the  other 
two  members  of  the  firm,  and  for  the  obvious  reason  that  they 
would  thereby  escape  liability  and  impose  it  upon  others.  Had 
the  individual  names  of  all  of  the  members  of  the  former  firm 
been  signed  to  these  notes,  and  this  plea  had  been  interposed 
by  Wright  and  appellant,  these  witnesses  then  being  parties 
could  not  have  testified,  because  by  holding  the  parties  inter- 
posing such  a  defense  liable,  they  would  themselves  escape  lia- 
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bilitj  to  the  same  extent  which  they  could  impose  it  upon  the 
others.  And  when  we  remember  that  these  witnesses  were  as 
much  parties  to  these  notes  as  if  their  individual  signatures  had 
been  signed,  and  as  appellant  could  be  in  any  event,  it  is  appar- 
ent, that  if  they  could  wrongfully  hold  him  liable,  they  would 
thereby  escape  one-third  of  the  liability.  Their  primary  liabil- 
ity, and  interest  in  the  event  of  the  suit,  manifestly  rendered 
them  incompetent  as  witnesses,  and  the  court  below  erred  in 
admitting  their  evidence,  and  the  judgment  must  be  reversed, 
and  the  cause  remanded. 

Judgment  reversed. 


INDEX. 


ABATEMENT. 
Of  the  fobm  of  fiaa.. 

1.  Great  strictness  required  in  title,  etc.  Where  a  dilatory  plea  ia 
filed  merely  for  the  purpose  of  delay,  not  disputing  the  justice  of  the 
plaintififs  demand,  technical  strictness  will  be  required,  especially  in 
the  title  of  the  cause,  the  court,  and  term,  and  time,  and  every  thing 
which  seems  to  identify  it  with  the  cause  in  which  it  is  intended  to  be 
filed.    Fowler  et  al.  v.  Arnold,  256. 

3.  Plea  to  jurisdiction.  As  a  euperior  court  of  general  jurisdiction 
will  "be  presumed  to  have  acted  within  its  jurisdiction  until  the  contrary 
appears,  a  plea  to  the  jurisdiction  must  negative  every  fact  from  which 
jurisdiction  may  be  presumed,  as  to  every  part  of  the  action.  The  plea 
must  aver  facts,  and  be  certain  in  every  particular.  If  the  facts  may 
be  admitted  and  the  court  still  have  jurisdiction,  the  plea  is  bad.  Dwble 
et  al.  V.  Davison,  403. 

3.  Where  a  declaration  contained  several  counts  presenting  several 
causes  of  action,  a  plea,  "  that  the  contract,  promises  and  moneys  were 
not  made  specifically  payable,"  etc.,  was  held  bad  on  demurrer.  It 
should  have  denied  that  the  contract,  promises  and  moneys,  or  any  or 
either  of  them,  were  made  so  payable.     Ibid.  403. 

4.  As  to  part  of  several  causes  of  action.  Where  several  causes  of 
action  are  embraced  in  the  different  counts  of  a  declaration,  some  of 
which  are,  and  some  of  which  are  not  within  the  jurisdiction  of  the 
court,  a  trial  may  be  had  as  to  the  former.    Ibid.  403. 

ACCOUNT  BOOKS. 

Admissibility  as  evidekcs.    See  EVIDENCE,  10, 11. 
ACTION. 
When  it  lies. 

/ .  For  partial  breach  of  contract.  An  action  will  lie  for  a  breach  of 
a  part  of  a  contract,  although  other  things  remain  to  be  done,  unless 
they  are  in  their  nature  incapable  of  separation,  without  waiting  for 
the  expiration  of  the  time  for  its  entire  performance.  Graitree  v. 
Hagenhaugh,  214. 

2.  For  partial  breach  before  full  time  for  performing  has  expired. 
Thus,  where  the  defendant  leased  a  pasture  to  the  plaintiff  for  a  given 
time,  and  agreed  to  fence  the  same  by  a  certain  time,  this  was  held  to 
be  independent  of  the  other  parts  of  the  agreement,  upon  which  the 
plaintiff  might  maintain  an  action  for  non-performance,  without  waiting 
until  the  time  for  the  performance  of  the  last  act  specified.    Ibid.  214. 
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ACTION.     Continued. 
When  lies  on  subscription.    See  SUBSCRIPTION,  1,  3. 

To  recover  money  paid  on  special  assessment.  See  SPECIAL 
ASSESSMENTS,  1,  2. 

To  recover  money  paid  under  misapprefiension  of  facts.  See 
ASSUMPSIT,  1,  2. 

Against  defendants  jointly. 

J71  action  ex  contractu  the  plaintiff  must  show  a  joint  contract  and 
recover  against  all  or  none.  See  JUDGMENT,  1.  Also,  JOINT 
OBLIGATION,  1. 

Ex  contractu  against  partners. 

Defense  by  one,  good  for  all.    See  PARTNERSHIP,  2. 

ADMINISTRATION  OF  ESTATES. 

Administrator. 

1.  Must  account  for  profits.  An  administrator,  like  any  other  trustee, 
must  account  to  tlie  estate  for  any  profits  arising  out  of  the  use  of  its 
funds,  and  where  a  claim  can  be  paid  with  bank  paper,  which  is  at  a 
discount,  it  is  his  duty  to  discharge  the  same  in  such  funds.  Wingate 
adm'r,  v.  Pool,  102. 

2.  All  savings  and  profits  made  by  him  out  of  the  funds  of  the 
estate,  as,  in  the  payment  of  claims  at  a  discount,  or  in  depreciated 
paper,  belong  to  the  estate,  and  become  assets  for  the  payment  of  debts 
and  distribution.     Ibid.  102. 

3.  Charge  for  expenses,  etc.,  in  procuring  sucJi  funds.  When  au  ad- 
ministrator procures  bank  paper  at  a  discount  to  satisfy  a  claim  of  the 
bank  against  an  estate,  he  will  have  the  right  to  charge  for  all  neces- 
Bary  and  reasonable  outlays  and,  expenses  in  procuring  such  paper 
and  interest,  if  he  uses  his  own  funds.     Ibid.  102. 

4.  In  whom  personalty  vests.  Upon  the  grant  of  administration  the- 
legal  title  to  the  personal  property  of  an  intestate  vests  in  the  repre- 
sentative of  the  estate,  in  trust  for  the  heirs,  distributees  and  creditors 
of  the  estate,  but  the  equitable  title  vests  in  the  heirs,  subject  to  the 
payment  of  the  debts,  immediately  upon  the  death  of  the  ancestor. 
Cross  V.  Carey  et  ux.,  461. 

Power  op  administrator. 

5.  Ads  of,  binding  when  approved  by  the  court.  Where  an  adminis- 
trator has  made  a  full  settlement  of  his  account  and  acts,  which  is  ap- 
proved by  the  county  court,  and  his  resignation  accepted,  and  he  fully 
discharged,  this  will  constitute  an  adj  udication  in  respect  to  Ms  acts, 
and  will  be  binding  upon  the  estate  until  set  aside.  Sho^'t  et  al.  V. 
Johnson,  405. 

6.  Powers  of  administrator  de  bonis  non.  An  administrator  de  bonis 
non  can  take  charge  of  and  administer  only  such  estate  as  is  not  ad- 
ministered by  the  first  administrator.  He  cannot  call  the  previous 
administrator  to  an  account  for  waste  or  a  devastavit.    Ibid.  405. 
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ADMINISTRATION  OP  ESTATES.    Power  of  administration.     Con- 
tinued. 

7.  Settlement  of  claim  in  favor  of  estate.  Au  administrator  has  full 
power  and  competent  authority  to  settle  a  claim  in  favor  of  the  estate 
he  represents,  and,  if  done  in  good  faith,  his  action  cannot  be  called  in 
question  by  a  subsequent  administrator.     Ibid.  405. 

8.  Administrator  de  bonis  non.  The  authority  of  an  administrator 
de  bonis  non  does  not  extend  to  goods  already  administered  upon. 
Whatever  goods  and  chattels  of  the  estate  remain  in  specie,  or  can  be 
discovered,  he  has  a  right  to  recover  and  reduce  to  possession,  but 
nothing  else.     Stose  v.  The  People  for  use,  etc.,  492. 

Of  claims  against  estate. 

9.  Time  of  filing  to  arrest  statute  of  limitations.  The  filing  of  a  claim 
against  an  estate,  in  the  probate  court,  if  it  may  be  regarded  as  the 
commencement  of  a  suit  so  as  to  prevent  the  running  of  the  statute  of 
limitations,  must  be  at  the  time  fixed  by  the  administrator  for  filing 
claims  for  adjustment.     Reitzell  et  al.,  adm'rs,  v.  Miller,  58. 

10.  Time  of  adjudication.  Discontinuance.  And  such  filing  must 
be  followed  by  an  adjudication  at  that  term,  or  be  regularly  continued 
from  term  to  term  until  it  is  passed  upon  by  the  court.  If  it  is  not  so 
acted  on  or  continued,  a  discontinuance  takes  place,  and  the  cause  is 
no  longer  in  that  court.     Ibid.  53. 

11.  Filing  claim  does  not  arrest  the  general  statute  of  limitations.  It 
was  not  the  design  of  the  statute  that  the  filing  of  a  claim  against 
an  estate,  in  the  probate  court,  should  operate  to  arrest  the  general 
statute  of  limitations,  which  had  previously  begun  to  run,  nor  to  pre- 
vent it  from  afterwards  running  upon  a  claim  not  due  at  the  time  of 
its  presentation.     Ibid.  53. 

12.  If  paid  without  allowance,  administrator  must  prove  them.  Under 
the  statute  of  wills,  before  a  claim  can  be  legally  paid  out  of  the 
assets  of  an  estate,  it  must  be  presented  to  the  probate  court,  and 
there  adjusted.  If  the  executor  or  administrator  shall  pay  any  claim 
before  it  is  thus  adjusted,  before  it  can  become  a  charge  on  the  assets, 
he  must  prove  it  in  the  same  manner  as  if  it  was  held  by  any  other 
person.     Ibid.  53. 

18.  Limitation.  A  party  who  fails  to  present  his  claim  within  two 
years  after  the  grant  of  letters  of  administration,  and  have  it  allowed, 
is  barred  from  participation  with  other  creditors  in  the  general  assets 
of  the  estate,  and  he  cannot  participate  even  in  newly  discovered 
assets,  unless  his  claim  has  been  allowed.      Wingate,  adm'r,  v.  Pool,  102. 

14.  Limitation  applies  to  surety.  When  notes  are  allowed  against 
an  estate  and  partially  paid,  and  the  surety  is  compelled  to  pay  the 
balance,  he  must  exhibit  and  have  his  claim  allowed,  as  other  creditors, 
within  two  years,  or  he  will  be  barred.     Ibid.  102. 

15.  Limitation  —  equity  follows  the  law.  Where  a  claim  against  an 
estate  has  become  barred  by  the  statute,  a  court  of  equity  cannot  aflFord 
relief  any  more  than  a  court  of  law.     Ibid.  102. 
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ADMINISTRATION  OF  ESTATES.     Continued. 
Sale  of  land  to  pay  debts. 

16.  Order  of  sale  cannot  be  made  on  admission  in  answer  of  guardian 
ad  litem.  The  answer  of  a  guardian  ad  litem,  admitting  the  facts  set 
forth  in  the  petition  of  an  administrator  for  an  order  to  sell  land  to 
paj  debts,  is  not  sufficient  to  authorize  an  order  of  sale,  but  the  record 
must  show  that  the  court  heard  proof,  which  satisfied  it  of  the  truth 
of  the  petition.     Fridley  et  al.  v.  Murphy,  adm'r,  131. 

Of  remedies  against  administrators. 

17.  Who  may  call  administrator  to  an  account  for  wa>st6.  If  an  ad- 
ministrator converts  a  claim  in  favor  of  the  estate  to  his  own  use,  he 
will  be  chargeable  with  a  devastavit,  upon  which  creditors  of  the 
estate  may  call  him  to  an  account,  but  in  case  of  his  resignation,  the 
administrator  de  bonis  non  cannot.     3hart  et  al.  v.  Johnson,  405. 

Powers  of  administrators. 

To  bind  estate  by  arbitration.     See  ARBITRATION,  8. 
Chancery  jurisdiction.     See  CHANCERY,  I  to  6. 

ADMINISTRATOR'S  BOND. 

* 
Parties  to  suit  on.    See  PARTIES,  2. 

ADMISSION. 
To  SHOW  party's  claim. 

1.  Record  of  chancery  suit  and  bill.  The  record  of  a  chancery  suit  is 
admissible  as  evidence  in  a  different  suit  to  show  what  the  complain- 
ant claimed,  and  to  prove  the  fact  that  he  prosecuted  such  claim,  and 
the  depositions  taken  by  him  in  the  former  suit  are  admissible  aa 
tending  to  show  what  he  claimed,  and  under  whom.  Miller  v.  Ghris- 
man,  243. 

2.  Statements  in  unsworn  bill  in  another  suit.  The  statements  in  a 
bill  in  chancery,  not  sworn  to  by  the  complainant,  but  merely  signed 
by  counsel,  are  not  admissible  as  evidence  of  his  admissions,  in  another 
proceeding.  They  will  rather  be  regarded  as  the  suggestions  and  state- 
ments of  his  counsel.     Ibid.  242. 

Admissibility. 

3.  Need  not  be  conclusive  evidence.  It  is  not  necessary  that  evidence 
offered  to  prove  the  admission  of  a  party  as  to  a  fact  shall  be  conclu- 
sive.    If  it  tends  to  prove  the  fact  it  is  admissible.    Ibid.  243. 

From  the  pleadings. 

Motion  to  dissolve  injunction.    See  INJUNCTION,  8. 
Of  grantor  of  IiAnd,  after  SAiiS. 

Not  admissible  against  his  grantee.    See  EVIDEINCE,  7. 

ADVISEMENT. 
By  justice  of  the  peace. 

Indefinitely  woi-ks  a  discontinuancs.     See  DISOONTZNTTANGR,  1; 
and  JUSTICE  OF  THE  PEACE,  1,  2. 
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AGENCY. 
Fact  of,  and  its  extent. 

1.  Question  of  fact.  The  question  whether  an  agency  exists,  and,  if 
so,  the  extent  of  the  agent's  authority,  is  one  of  fact  for  the  jury  alone 
to  determine,    Hankinson  et  al.  v.  Lombard,  468. 

2.  BigJits  of  principal,  on  misapplication  of  his  funds.  If  a  party 
receives  money  from  an  agent,  in  payment  of  the  agent's  debt,  know- 
ing that  it  belongs  to  the  principal,  the  latter  may  recover  it  back- 
from  such  party  in  assumpsit.    Musk  v.  Newell,  211. 

Bank  boxjnd  by  act  of  its  officers,  though  in  violation  of  fbi- 
VATE  INSTRUCTIONS.     See  BANKS  AND  BANKERS,  4. 

When  agent's  authority  must  be  shown. 

On  UU  to  enforce  sale  by.    See  CHANCERY,  13. 

ALIMONY.     See  DIVORCE  AND  ALIMONY. 

ALTERATION. 

In  RECOGNIZANCE. 

•    What  avoids.     See  RECOGNIZANCE,  1,  2. 
AMENDMENT. 

DePCTS  in  declaration  CURED  BY  VERDICT.      See  PLEADING,  5. 

As  TO  parties'  names. 

After  reversal.     See  PRACTICE  IN  SUPREME  COURT,  1. 

ANSWER. 

To  BILL  IN  chancery. 

As  evidence  against  co-defendant.     See  EVIDENCE,  19,  20. 

APPEAL. 

When  it  lies  to  supreme  court. 

1 .  From  order  dissolving  injunction.  If  the  only  relief  sought  by  a 
bill  is  an  injunction,  an  order  dissolving  the  temporary  injunction  is 
final,  and  may  be  reviewed  on  appeal  or  writ  of  error.  If  other  relief 
is  sought,  the  rule  is  diflferent.     Titus  et  al.  v.  Mabee  et  al.,  232. 

From  justice  op  the  peace.    When  it  lies. 

2.  Distress  for  rent.  The  finding  of  a  j  ustice  of  the  peace  in  a  pro- 
ceeding by  distress  for  rent  possessing  all  the  properties  of  a  judg- 
ment and  being  final,  an  appeal  will  lie  from  the  same  to  the  circuit 
court.     Kimball  v.  Biter,  249. 

APPEARANCE. 

1.  Obviates  necessity  of  service.  Where  there  is  a  regular  entiy 
of  appearance  of  a  defendant,  in  person  or  by  attorney,  service  of  pro- 
cess is  unnecessary.    Abbott  et  al.  v.  Semple,  91. 

2.  Whether  general  or  limited.  If  a  party  appears  only  to  show  that 
he  is  not  properly  before  the  court,  he  should  confine  his  motion  to 
that  object,  or  he  wiU  be  held  to  appear  for  all  purposes.    Ibid.  91. 

65— 25th  III. 
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APPEARANCE.     Continued. 

3.  A  party  who  makes  several  motions  in  a  cause  other  than  to  the 
jurisdiction  of  the  court  of  his  person,  will  be  held  to  have  entered  a 
general  appearance  for  all  purposes.     Ibid.  91. 

4.  So  where  a  defendant  appeared  and  moved  to  quash  the  summons, 
and,  after  that  motion  was  overruled,  again  appeared  and  moved  for  a 
new  trial,  and  appeared  to  except  to  the  ruling  of  the  court  directing 
the  order  appointing  a  special  term  to  be  entered  on  the  record,  and 
also  appeared  and  entered  his  motion  to  dismiss  the  case  for  want  of 
jurisdiction  of  his  person,  he  not  having  been  summoned  to  appear  at 
the  special  term,  this  was  held  to  be  a  general  appearance  for  all  pur- 
poses, and  obviated  the  necessity  of  any  service  of  process.     Ibid.  91. 

5.  To  merits,  cures  defects  in  summons.  Even  if  a  summons  is  tested 
at  a  place  not  the  county  seat,  the  appearance  of  the  defendant,  and 
defending  the  action  on  the  merits,  will  cure  the  defect,  if  any. 
Robinson  et  al.  v.  Moore,  118. 

ARBITRATION. 

Power  of  partner  to  bind  by  submission.  . 

1.  One  partner  may  bind  the  firm  by  a  parol  submission  to  arbitra- 
tion  in  respect  to  matters  which  do  not  require  that  the  submission  be 
under  seal.    Hallock  v.  March  et  al.,  33. 

Ratification  op  submission  by  partner. 
,  3.  Evidence  of.  The  fact  that  a  partner  is  present  when  a  matter  is 
submitted  to  arbitration,  in  which  the  firm  is  surety,  and  afterwards 
gives  evidence  before  the  arbitrators,  without  objection  at  any  time,  is 
evidence  that  he  assented  to  the  submission,  and  the  firm  is  bound 
thereby.    Ibid.  33. 

Who  may  submit  matters. 

3.  Administrators  and  executors  cannot.  Executors  and  administra- 
tors have  no  power  to  submit  a  claim  against  an  estate  to  arbitration, 
so  as  to  bind  the  estate  or  change  the  character  of  the  claim.  HeiteeU 
et  al.,  adm'rs,  v.  Miller,  53. 

Op  the  award. 

4.  Must  he  as  hroad  as  the  submission.  When  several  specific  matters 
are  submitted,  unless  the  arbitrators  make  an  award  as  to  all  the 
matters  so  submitted,  the  award  will  be  void .  Whetstone  v.  Thmnas, 
319. 

When  axl  matters  are  submitted. 

5.  Notice  of  special  matters.  But  when  the  submission  is  of  all  mat- 
ters in  diflference,  or  of  all  disputes,  without  specifying  them,  the  arbi- 
trators need  only  make  their  award  as  to  the  things  of  which  they  had 
notice.  A  failure  to  pass  upon  matters  not  brought  to  their  notice  will 
not  vitiate  the  award,  but  if  the  award  does  not  embrace  all  matters  of 
which  notice  is  given,  it  is  void  in  toto.    Ibid.  319. 

6.  Of  plea  to  avoid  award.  When  the  submission  is  general,  of  all 
disputes,  without  specifying  them,  a  plea  to  an  action  on  the  award 
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ARBITRATION.     When  all  matters  ake  submitted.    Continued. 

that  the  arbitrators  did  not  decide  upon  all  the  matters  submitted,  is 
bad,  unless  it  further  states  that  the  arbitrators  had  notice  of  the  mat- 
ters they  neglected  to  decide.     Ibid.  319. 
Effect  of  award  on  original  cause  of  action. 

7.  Extinguishment  — merger.  Where  an  award  does  not  change  the 
original  liability,  or  require  any  new  or  collateral  thing  to  be  done,  but 
only  ascertains  the  sum  due  on  a  mortgage  and  extends  the  time  of 
payment,  the  original  cause  of  action  will  not  be  extinguished,  but  the 
mortgage  may  be  foreclosed.     Howett  v.  Monical,  105. 

8.  It  seems  if  no  new  duty  or  right  be  created  by  an  award,  and  no 
change  of  liability  thereby,  there  is  no  merger  of  the  original  cause  of 
action,  and  the  party  may  have  his  remedy  either  upon  the  original 
cause  of  action  or  upon  the  award.     Ibid.  105. 

9.  When  an  award  may  he  pleaded  in  bar  of  an  action  on  original 
demand.  The  modern  doctrine  seems  to  be  that  if  an  action  is  brought 
for  a  debt,  either  in  assumpsit  or  debt,  an  award  respecting  the  claim, 
ascertaining  its  amount  and  directing  payment,  cannot  be  pleaded  in 
bar,  without  alleging  performance.     Ibid.  105. 

10.  But  since  it  has  been  decided  that  assumpsit  lies  upon  an  award 
under  a  submission  not  under  seal,  it  has  been  held  that  whenever  the 
award  gives  a  new  duty  in  lieu  of  the  former,  or  awards  any  collateral 
matter  in  satisfaction  of  the  original  cause  of  action,  it  may  be  pleaded 
in  bar  without  any  averment  of  performance.     Ibid.  105. 

Construction  of  award. 

11.  Reference  to  account  filed  to  explain.  If  an  award  leaves  it  doubt- 
ful whether  a  sum  found  due  is  from  a  firm  to  one  of  the  partners,  or 
from  the  one  partner  to  the  other,  and  it  makes  reference  to  an 
account,  the  account  may  be  examined  to  explain  the  award.  Farr  V. 
Johnson,  430. 

ARREST  OP  JUDGMENT. 
For  defects  in  declaration.     See  PLEADING,  2. 

ASSIGNMENT. 
Liability  op  one  signing  on  back  of  note. 

1.  WJi  ether  a  guarantor  or  indorser.  Where  the  position  of  the 
name  of  a  party  upon  a  promissory  note  is  that  of  second  indorser,  if  a 
different  liability  is  sought  to  be  imposed  on  him,  it  must  be  shown  by 
extraneous  proof  that  he  signed  his  name  in  a  different  capacity. 
Bogiie  V.  Mellick,  80. 

2.  But  when  the  note  is  made  by  a  firm,  payable  to  one  of  its  mem- 
bers, and  a  third  person  signs  his  name  on  the  back  of  it,  he  cannot  be 
considered  as  a  guarantor,  but  will  be  a  second  indorser,  for  the  reason 
that  the  note  is  not  valid  until  first  indorsed  by  the  payee.    Ibid.  80. 

3.  Notice  of  poA'tie^  lidbility  from  position  of  names  on  note.  The 
position  of  the  names  of  parties  on  the  back  of  a  note  will  be  notice  to 
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ASSIGNMENT.    Liability  of   one  sighing   on  back  of  note.    Con- 
tinued. 

any  one  purchasing  the  same  of  the  extent  of  their  rights  and  liabili- 
ties.    Ibid.  80. 

Presumption  as  to  time  op. 

4.  When  no  date  given.  If  there  is  no  date  to  an  assignment  of  a 
promissory  note,  the  presumption  is  that  it  was  made  on  the  date  of 
the  note,  in  the  absence  of  proof  to  the  contrary.  Beesley  v.  Spencer, 
199. 

Assignee  after  maturity. 

5.  Takes  subject  to  defense  of  payment.  If  a  promissory  note  is 
transferred  after  it  is  due,  the  assignee  takes  the  same  subject  to  the 
defense  of  payment.     MeLaiii  v.  Lohr  et  aL,  419. 

When  proof  of,  necessary. 

6.  On,  wlien  put  in  issue  by  plea,  verified.  Proof  of  the  assignment  of 
a  promissory  note,  or  of  the  signature  of  the  assignor,  is  not  necessary, 
unless  the  assignment  is  put  in  issue  by  plea,  verified  by  aflBdaArit. 
Davis  V.  Cleghorn  et  al.,  194. 

7.  Sufficiency  of  the  affidavit  to  put  assignment  in  issue.  An  aflB  davit, 
with  a  plea  denying  the  assignment  of  a  note,  which  simply  alleges 
that  the  signature  to  the  assignment  is  not  in  the  handwriting  of  the 
Dayee,  is  insufficient,  as  his  name  may  have  been  signed  by  procura- 
tion, or  he  may  have  adopted  the  act  of  another.     Ibid.  194. 

Of  the  burden  of  proof. 

8.  When  denied  hy  plea  verified.  Under  section  59  of  the  practice  act 
of  1845,  when  the  assignment  of  a  note  is  denied  by  plea,  verified  by 
affidavit,  the  burden  of  proof  is  thrown  upon  the  plaintiflF  in  the  first 
instance  of  proving  the  assignment,  and  without  proof  aliunde,  it  can- 
not be  received  in  evidence.    Lockridge  v.  Nuckolls,  159. 

May  be  shown  in  defense  when  plea  is  not  verified. 

9.  When  the  assignment  of  the  note  sued  on  is  not  put  in  issue  by 
plea  verified,  the  assignment  is  prima  facie  evidence  of  its  genuineness, 
and  the  burden  of  disproving  it  is  thrown  upon  the  defendant ;  but  the 
maker  will  not  be  prohibited  from  denying  the  assignment  by  rebut- 
ting testimony  after  it  has  been  admitted  in  evidence.     Ibid.  159. 

To  creditor. 

Notice  of,  not  necessarily  notice  of  creditor's  claim  v/pon  negotiable  paper 
taken  hy  debtor  afterwards.    See  NOTICE,  1. 

Of   part    of    depositor's  funds   by   check.      See   BANES    AND 
BANKERS,  2. 

ASSUMPSIT. 
When  it  lies. 

1.  Money  had  and  received.  An  action  for  money  had  and  received 
may  generally  be  maintained  where  the  money  of  one  person  has 
without  any  consideration,  got  into  the  hands  of  another.  Bradford 
V.  City  of  Chicago,  349. 
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ASSUMPSIT.    Continued. 

Money  paid  on  special  assessment.    See  SPECIAL  ASSESSMENT. 

2.  To  recover  money  paid  under  misapprehension  of  facts,  or  failure 

of  consideration.    Where  money  is  paid  under  a  misapprehension  of 

fact,  or  upon  a  consideration  which  wholly  fails,  it  may  be  recovered 

back  in  assumpsit  as  for  money  had  and  received.     Ibid.  349. 

To  recover  money  paid  on  purcJiase  of  land,  when  vendor  has  put  it  out 
of  his  power  to  convey.     Trinkle  v.  Reeves,  197.     See  CONTRACT,  3. 
By  principal  to  recover  money  paid  hy  agent  on  his  own  debt.    See 

AGENCY.  3. 
On  award.    See  AEBITRATION,  10. 

ATTACHMENT. 

Grounds  of. 

1.  Evading  service.  The  avoiding  of  service  of  process,  however 
short  the  time,  and  whether  to  make  a  legal  or  illegal  disposition  of 
one's  property,  is  such  a  concealment  as  authorizes  the  issuing  of  an 
attachment  against  him.      Toung  et  al.  v.  Nelson,  464. 

Recognizance  for  payment  of  judgment. 

2.  Good,  if  a  substantial  compliance  with  the  statute.  A  defendant  in 
attachment  may  enter  into  recognizance  in  open  court,  and  have  a  res- 
toration of  his  property  ;  and  such  recognizance  will  be  good,  although 
the  condition  should  be  that  the  principal  and  his  sureties'  will  pay 
whatever  judgment  may  be  rendered  in  the  attachment  suit,  such  a 
condition  not  b'-iug  a  material  departure  from  the  statute.  Mmer  v. 
Richards  et  al.,  360. 

3.  Interest  may  he  included  in  recognizance.  As  interest  is  an  inci- 
dent to  a  judgment,  by  statute,  it  may  be  included  in  the  condition  of 
a  recognizance  given  in  an  attachment  suit.     Ibid.  260. 

4.  Evidence  —  attacking  judicial  proceedings  collaterally.  In  an 
action  upon  a  recognizance  given  in  an  attachment  suit,  tke  regularity 
of  the  judgment  in  attachment  cannot  be  inquired  into.  If  the  court 
has  jurisdiction  this  will  be  sufficient.     Ibid.  260. 

Remedies  on.     See  REMEDY. 
Pleading. 

Time  to  file  declaration  for  trial  at  first  term.    See  PRACTICE,  8. 
Lien  op,  enforced  against  proceeds  on  sale.    See  CHANCERY,  8. 
AWARD. 
Remedy  on.     See  ARBITRATION. 

BANK  OF  ILLINOIS. 
Sufficiency  of  plea  to  suit  on  stock  notb  by  asmgnke.    Sm 
PLEADING,  6. 

BANKRUPTCY. 
Effect  op  adjudication. 

What  passes  to  assignee.     By  an  adjudication  in  bankruptcy  undet 
the  act  of  Congress  of  1841,  all  but  the  excepted  property  of  the  bank- 
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rupt  passed  to  his  assignee,  whether  included  in  his  schedule  or  not. 
Hoibrook  v.  Corey  et  al. ,  447. 
Sufficiency  of  assignee's  deed      See  CONVEYANCE,  6,  7,  8. 
BANKS  AND  BANKERS. 
Implied  pbomise  —  deposit  ab  called  fob  on  checks.* 

1.  According  to  universal  custom,  a  banker,  when  he  receives  a 
deposit,  agrees  with  the  depositor  to  pay  it  out  on  the  presentation  of 
his  checks,  in  such  sums  as  they  may  call  for,  and  to  the  person 
presenting  them,  and  such  an  agreement  will  be  implied  in  favor  of 
the  holder  of  such  checks.  Munn  et  al.  v.  Burch  et  al.,  21. 
Liability  of,  to  holdee  of  check. 

3.  Giving  check,  a  transfer  of  drawer's  funds.  The  delivery  of  a 
check  by  a  depositor  upon  his  banker  for  value,  operates  to  transfer  to 
the  holder  the  legal  title  to  so  much  of  the  deposit  as  the  check  calls 
for,  and  the  banker,  on  its  presentation,  becomes  liable  to  its  owner,  if 
he  has  funds  of  the  drawer  sufficient  to  meet  the  same.     Ibid.  21. 

3.  Rights  of  parties  fixed  at  'presentation.  If  the  drawer  of  a  bank 
check  has,  at  the  time  of  presentation,  funds  on  deposit  subject  to 
draft  sufficient  to  pay  it,  the  rights  of  the  parties  will  be  fixed,  and  the 
banker  will  have  no  right  afterwards  to  pay  other  checks  or  demands, 
either  to  himself  or  others,  subsequently  presented  or  accrued.  Ibid. 
21. 

Liability  for  acts  of  their  officers. 

4.  Giving  credit  for  checks.  The  public  dealing  with  a  bank  are  not 
bound  to  inquire  into  the  special  instructions  given  to  its  officers  or 
servants  as  to  the  manner  in  which  their  duties  are  to  be  performed, 
and  the  bank  will  be  bound  by  their  acts,  in  giving  credit  for  checks 
presented.     Ibid.  21. 

Liability  of. 

5.  For  loss  of  note  or  bill  received  for  collection.  Where  a  bank  re- 
ceives a  bill  or  note  for  collection  against  a  drawee  or  maker,  resident 
at  the  place  of  the  bank,  or  where  the  bank  undertakes  for  its  collec- 
tion by  its  own  officers,  it  will  be  liable  for  any  loss  that  may  result 
from  neglect,     ^tna  Insurance  Co.  v.  Alton  City  Bank,  221. 

6.  But  where  a  bank  receives  a  bill,  to  be  transmitted  to  another 
place  for  collection,  if  it  sends  the  same  in  due  season  to  a  competent 
and  reliable  agent  or  correspondent,  with  proper  instructions,  it  has 
fully  discharged  its  duty,  and  incurs  no  liability  for  any  loss  growing 
out  of  the  negligence  of  its  correspondent  in  demanding  payment  oi 
making  protest.     Ibid.  221. 

BILL  OF  EXCEPTIONS.     See  EXCEPTIONS. 
BOARD  OF  SUPERVISORS 
Power  over  tax  lists  of  railway  companies.      See  TAXES  AND 
TAXATION,  4. 

•  See,  also.  Fourth  National  Bank  of  Chicago  v.  Citu  National  Bank  of  Orand  Rapida, 
68111.398. 
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BOND  COUNTY  COURT. 

Jurisdiction. 

Constitutionality   of  act    extending.      The    act  of    the    legislature 
extending  the  jurisdiction  of  the  county  court  of  Bond  county,  is 
expressly  authorized  by  article  5,  section  8,  of  the  constitution.     Lan- 
sing V.  Hunter,  326. 
BOND  FOR  DEED.     See  CONTRACT,  2  to  5. 

BUILDINGS. 
When  real  and  when  personai,  estate.    See  REAL  AND  PER 
SONAL  ESTATE,  5,  6,  7. 

BURDEN  OF  PROOF. 
Assignment  of  note.    See  ASSIGNMENT,  8,  9. 

CANAL  LANDS. 
Pre-emption  law. 

1.  Persons  designed  to  he  protected.  The  statute  relating  to  the  pre- 
emption of  canal  lands  was  designed  to  protect  all  persons  who  had 
expended  their  money  and  labor  in  improving  such  lots  or  lands  with 
the  design  of  becoming  a  purchaser  when  brought  into  market,  or  who 
should  remain  upon  the  same  until  it  was  sold,  or  who  should  become 
purchasers  at  its  appraised  value.     Williams  v.  Grean,  46. 

Specific  performance. 

2.  As  to  purchaser  of  improvements.  Where  a  party  bought  of  a 
prior  occupant  a  house  and  improvements  on  a  part  of  a  canal  lot,  with 
no  intention  of  acquiring  a  pre-emption,  and  after  another  had  acquired 
a  certificate  of  purchase  for  the  whole  lot  from  the  canal  trustees,  and 
gave  notice  of  the  fact,  never  set  up  any  claim  or  right  of  pre-emption: 
Held,  on  bill  against  the  purchaser  from  the  trustees  for  a  specific  per- 
formance of  a  contract  of  pre-emption,  that  the  complainant  could 
have  no  relief.     Ibid.  46. 

CERTIORARI. 
Under  the  statute. 

1.  Sufficiency  of  petition  for.  A  petition  for  a  certiorari  under  the 
statute  from  a  judgment  of  a  justice  of  the  peace  should  clearly  and 
certainly  point  out  wherein  the  judgment  is  unjust,  and  be  verified  by 
the  oath  of  the  petitioner.  It  is  not  sufBcient  to  sustain  the  same  by 
the  affidavits  of  others.     Harrison  v.  CUpp,  471. 

3.  Petition  must  shoic  diligence.  The  petition  for  a  certiorari  must 
show  why  a  defense  was  not  made  before  the  justice  of  the  peace,  and 
if  it  does  not  show  that  the  petitioner  introduced  any  evidence,  or  did 
any  thing  to  defend  before  the  justice,  or  that  he  was  unable  to  pro- 
cure his  evidence  on  the  trial,  it  will  be  insufficient.     Ibid.  471. 

3.  Employment  of  counsel  not  evidence  of  diligence.  The  employment 
of  an  attorney  to  attend  the  trial  of  a  suit  before  a  justice  of  the  peace 
is  not  evidence  of  diligence  in  defending,  as  he  may  have  had  evidence 
to  defeat  a  recovery,  which  was  not  used.     Ibid.  471. 
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At  common  law. 

To  quash  special  assessment.     See  SPECIAL  ASSESSMENT,  10. 

C5HANCERY. 
Jurisdiction. 

1.  Special  assessments  —  remedy  at  law.  Where  a  party  complaining 
of  a  special  assessment  has  a  complete  remedy  at  law,  a  court  of  equity 
will  not  take  jurisdiction  for  mere  irregularities,  or  even  a  want  of  a 
compliance  with  some  material  requirement  of  the  law.  City  of  Ot- 
tawa et  al.  V.  The  Chicago  &  Bock  Island  B.  B.  Go. ,  29. 

2.  Appointment  of  commissioners  to  value  improvements  of  land  re- 
covered in  ejectment.  A  bill  in  chancery  to  have  commissioners  ap- 
pointed to  value  the  permanent  improvements  on  land  after  judgment 
in  ejectment,  cannot  be  entertained,  as  the  party  has  a  remedy  at  law 
by  appeal,  or  error,  if  the  court  refuses  to  make  the  appointment.  Mon- 
tag  v.  Lynn  et  al.,  154. 

3.  Administration  of  estates.  A  court  of  chancery  will  not  exercise 
its  general  jurisdiction  to  take  upon  itself  the  administration  of  estates 
and  supersede  that  of  the  probate  court,  except  in  extraordinary  cases, 
when  some  special  reasons  are  shown  to  exist  why  administration 
should  be  withdrawn  from  the  probate  court.  Freelandx.  Dazey  et  al., 
266. 

4.  Breach  of  official  trust.  Where  trusts  have  been  violated,  although 
they  are  of  an  official  character,  equity  will  take  jurisdiction,  notwith- 
standing there  is  a  complete  remedy  at  law  upon  the  officer's  bond.  So 
there  are  many  cases  where  executors  and  administrators  have  been 
held  answerable  in  equity,  at  the  suit  of  creditors  and  legatees,  for  mis- 
application of  assets,  although  the  complainant  had  a  perfect  remedy 
on  the  bond  of  the  defendant.     Norton  et  al.  v.  Rixon,  Jr.,  371. 

5.  T  enforce  attachment  lien  against  proceeds  of  sale.  If  a  sheriff 
Buffers  a  vessel,  upon  which  he  has  levied  an  attachment,  to  pass  into 
the  hands  of  strangers,  who  have  knowledge  of  the  attachment  lien,  so 
that  the  same  is  not  forthcoming  to  satisfy  the  j  udgment,  in  equity, 
the  lien  of  the  attaching  creditor  will  be  allowed  to  follow  the  vessel 
mto  the  hands  of  the  strangers,  and  if  they  have  sold  the  same,  a  per- 
sonal decree  will  be  rendered  against  them  for  so  much  of  the  money 
in  their  hands  as  will  be  necessary  to  discharge  the  lien  and  costs. 
Breese,  J.,  holding  further  that  equity  will  reach  the  earnings  of  the 
vessel.     Ibid.  371. 

Specific  performance. 

6.  Discretionary,  where  purchaser  lias  failed  to  pay  on  the  day.  It  is 
discretionary  with  courts  of  equity  to  enforce  the  specific  execution  of 
a  contract  for  the  conveyance  of  land,  where  time  is  not  made  essential, 
as  the  attetiding  circumstances  may  warrant.     Clark  v.  Lyons,  90. 

7.  Defense  held  not  good.     Where  the  purchaser  of  land,  in  part  pay- 
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ment,  transfers  to  the  vendor  a  contract  for  the  purchase  of  a  lot,  and 
the  vendor  is  to  complete  the  payments  on  the  lot,  the  fact  that  he  has 
not  received  a  deed  for  the  lot  will  be  no  defense  against  a  bill  to  com- 
pel him  to  convey  the  land  sold  by  him.  On  payment  he  may  enforce 
a  conveyance  of  the  lot  to  him.    Ramsey  v.  Liston  et  al.,  98. 

8.  Wlien  discretionary.  Where  the  party  seeking  the  specific  per. 
formance  of  a  contract  is  not  a  party  to  it,  but  is  a  vendee  of  the  origi- 
nal purchaser,  the  bill  is  always  addressed  to  the  sound  discretion  of 
the  court,  which  must  be  governed  by  the  circumstances  of  each  case. 
Stone  V.  Pratt,  16. 

9.  Enforcing  contract  in  parcels.  An  entire  contract  cannot  be 
divided  so  as  to  compel  a  party  to  perform  it  in  parcels,  either  to 
diflFerent  persons,  or  at  diflFerent  times.  Thus  the  purchaser  of  land 
cannot,  by  selling  a  part  of  it  to  another,  impose  a  legal  obligation 
upon  the  original  vendor,  to  convey  a  part  to  himself  and  the  part  sold 
to  the  second  vendee.     Ibid.  16. 

10.  The  same  rule  applies  in  courts  of  equity,  though  in  excep- 
tional cases,  they  will  overlook  it,  where  it  is  necessary  to  protect  the 
rights  of  an  innocent,  fair  and  tona  fide  second  purchaser  against  fraud. 
Ibid.  16. 

11.  Relief  sought  must  not  be  unconscionable.  The  contract  must  be 
reasonable,  fair  and  just,  and  the  complainant  must  show  no  oppression 
or  unconscionable  advantage,  when  he  comes  into  a  court  of  conscience, 
asking  for  a  remedy  beyond  his  strict  legal  rights.     Ibid.   16. 

12.  Where  A  sold  a  tract  of  land  to  B,  agreeing  to  convey  on  pay- 
ment of  $4,050,  and  B  sold  a  part  of  the  land  to  C,  who  afterwards  pur 
chased  the  original  contract  under  a  forced  sale  to  pay  a  forfeit 
incurred  by  A  on  another  contract,  paying  only  $1,000  therefor,  and. 
without  any  other  payment,  sought,  by  bill  in  equity,  to  compel  A  ic 
convey  to  him  the  portion  of  the  land  he  had  bought  from  B :  Held,  it 
would  be  unconscionable  and  oppressive  to  grant  the  relief,  and  a  decree 
dismissing  the  bill  was  affirmed.     Ibid.  16. 

13.  When  authority  of  agent  to  sell  must  be  shown.  If  a  contract  for 
the  sale  of  land,  made  by  one  as  the  agent  of  the  owner,  is  sought  to 
be  specifically  enforced,  and  the  agent's  authority  depends  upon  a  con- 
dition, it  must  be  shown  that  the  condition  has  been  performed.  The 
execution  of  a  deed,  and  intrusting  it  to  the  agent  for  delivery,  will 
not  be  a  waiver  of  the  condition,  as  it  will  be  presumed  its  delivery 
was  to  depend  upon  the  happening  of  the  condition.  Brillhart  v. 
McConnell,  394. 

14.  Decree  as  to  kind  of  deed,  whether  broader  than  contract.  On  bill 
for  specific  performance  of  a  bond  conditioned  for  the  making  of  a 
general  warranty  deed,  a  decree  requiring  a  deed  in  fee  simple,  con- 
taining covenants  of  quiet  enjoyment  and  general  warranty  of  title 
against  all  claims  whatsoever,  is  not  broader  and  beyond  the  terms  oi 
the  condition.    Athens  v.  Nale,  178. 

QQ — 25th  III. 
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15.  As  to  pre-emption  of  canal  lots.     See  CANAL  LANDS,  1,  2. 

16.  When  of  a  parol  contract.     See  STATUTE  OF  FRAUDS,  4. 

Bill. 

17.  When  special  demurrer  to  bill  is  required.  Where  an  objection 
to  a  bill  in  chancery  is  technical,  as,  that,  in  a  suit  to  foreclose  a  mort- 
gage given  to  secure  two  notes,  one  of  which  had  been  assigned,  but 
the  bill  failed  to  show  of  which  of  the  notes  an  assignment  had  been 
made,  it  cannot  be  reached  on  general  demurrer,  but  should  be  point«»d 
out  specifically.    Pogue  et  al.  v.  Clark  et  al. .  308. 

18.  How  to  avail  of  defects  in.  Where  a  bill  for  a  specific  perform- 
ance of  a  contract  for  the  sale  of  land,  alleges  the  purchase,  and  pay- 
ment of  the  consideration,  in  general  terms,  without  stating  precisely 
what  the  consideration  was  or  how  it  was  paid,  the  defect  cannot  be 
taken  advantage  of  on  the  hearing.  It  can  only  be  reached,  if  at  all, 
by  demurrer.     Ramsey  v.  Listen  et  al.,  98. 

19.  Form  of  prayer.  Where  no  specific  relief  is  prayed  for,  but  the 
prayer  is  for  general  relief  only,  the  bill  is  demurrable  for  want  of 
form.     Norton  et  al.  v.  Hixon,  Jr.,  371. 

Practice. 

20.  Hearing  without  replication  to  answer  to  amended  bill.  Where  no 
replication  is  filed  to  an  answer  to  an  amended  bill,  there  is  no  issue  on 
it  to  be  tried  by  a  jury,  and  there  is  no  error  in  confining  the  evidence 
to  the  issue  on  the  original  bill.     Errissman  v.  Ei'rissman,  119. 

Reference  to  master  to  state  account. 

21.  Parties  entitled  to  notice  on  hearing.  Upon  a  reference  to  a 
master  to  state  an  account,  the  parties  have  the  right  to  be  present  and 
to  be  heard.  If  the  master  proceeds  to  take  and  state  an  account  in 
the  absence  of  the  parties  or  their  solicitors,  and  without  notice,  an 
exception  to  his  report  should  be  allowed,  and  the  cause  again  referred. 
Whiteside  v.  Pulliam,  257. 

22.  Affidavit  as  to  notice.  If  a  party  excepts  to  a  master's  report 
stating  an  account  on  the  ground  of  a  want  of  notice  of  the  time  of 
the  hearing,  his  afiidavit  in  support  of  the  exception  should  also  show 
that  his  solicitor,  as  well  as  himself,  had  no  notice.     Ibid.  257. 

23.  Opening  master's  report  for  further  proof .  If  a  party  desires  to 
introduce  further  evidence  in  a  cause  referred  to  a  master,  he  should 
first  apply  to  the  master,  and  if  refused,  he  should  except  to  his  report. 
If  made  to  the  court  in  term  time,  and  no  diligence,  or  any  accident  or 
good  reason  is  shown  why  the  evidence  was  not  produced  in  vaca- 
tion, there  will  be  no  error  in  refusing  to  open  the  report.     Ibid.  257. 

Decree  pro  confesso. 

24.  How  far  concludes  on  error.  A  decree  pro  confesso  concludes 
the  defendant  only  as  to  the  avennents  of  the  bill.  He  may,  on  error, 
contest  the  suflBciency  of  the  bill  to  justify  the  decree  rendered.  Oault 
et  al.  V.  Iloagland  et  al.,  241. 
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25.  Sufficiency  of  proofs.    The  rule  is  well  settled  that  a  defendant 
in  chancery  cannot,  on  error,  object  to  the  sufficiency  of  the  complain- 
ant's proof,  when  the  bill  is  taken  for  confessed.     In  such  a  case  it  is 
discretionary  with  the  court  to  require  proof  or  not.     Ibid.  241. 
Removing  cloud  from  title. 

Sale  of  homestead  on  execution.     See  HOMESTEAD,  4. 
Relief  on  claims  barred  by  the  statute  of  limitations.     See  AD' 

MINISTRATION  OF  ESTATES,  15. 
Parties  in.     See  PARTIES,  (i,  7. 
Setting  aside  default.    See  DEFAULT,  1 . 
Pleadings    construed    most    strongly    against    flradbr.      See 

PLEADING,  1. 
Answer  as  evidence  against  co  defendant.    See  EVIDENCE,  19,20. 
CHARTER. 
Of    private    corporation,   a  contract.      See    CONSTITUTIONAL 

LAW,  2. 
Of  its  forfeiture.     See  CONSTITUTIONAL  LAW,  12. 

CHECKS. 
On  bank. 

Bight  of  action  by  holder  against  bank.    See  BANKS  and  BANKERS 
2,3. 

CLERK  OF  CIRCUIT  COURT. 
Duty  of,  in  making  record  for  supreme  court.     See  SUPREME 
COURT,  1. 

COLLECTOR. 
Right  of  action  against  school  district  for  fees  paid  in  suit  to 
enjoin  taxes.     See  SCHOOL  DISTRICT,  1. 

COLLECTOR'S  WARRANT. 
Protects  officer  and  purchaser.     See  OFFICER,  2. 
Proof  op  title  under.     See  same,  2  ;  SALE,  1 
CONFLICT  OF  LAWS. 

Foreign  statute  authorizing  judgment  without  service  or  appearanee. 
If  statutes  authorizing  judgment  without  appearance,  or  actual  or  con- 
structive notice,  can  have  force  upon  the  citizens  of  the  States  where 
they  are  passed,  they  cannot  bind  citizens  of  another  State.  Sim  ▼. 
Frank,  109. 

CONSIDERATION. 
Of  contract  extending  time  op  payment. 

WTien  y^irious  interest  is  agreed  to  be  paid.  Where  a  debtor  agrees 
to  pay  a  sum  beyond  the  legal  rate  of  interest  for  an  extension  of  the 
time  of  payment,  such  excess  will  be  taken  as  a  sufficient  consideration 
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CONSIDERATION.    Of  contract  extending  time  op  payment.     C<mt 

to  uphold  the  agreement  to  extend  the  time  of  payment.     The  creditor 
in  such  case  cannot  plead  usury,  and  until  the  debtor  does,  the  contract 
will  be  binding.     Schoonhoven  v.  Pratt  et  al.,  379. 
Failure  of.     See  FAILURE  OF  CONSIDERATION. 

CONSPIRACY.     See  CRIMINAL  LAW. 

CONSTITUTIONAL  LAW. 

As  to  railway  corporations. 

1.  Law  requinng  railroads  already  constructed  to  he  fenced.  The  act 
of  1855,  requiring  railroads  then  completed  and  open  for  use  to  be 
fenced  within  six  months,  so  as  to  prevent  stock  from  getting  on  their 
tracks,  and  making  them  liable  for  all  damages  resulting  to  stock  in 
consequence  of  a  neglect  to  fence,  is  not  in  conflict  with  the  constitu- 
tional provision  which  prohibits  the  passage  of  any  ex  post  facto  law, 
or  law  impairing  the  obligation  of  contracts.  Ohio  &  Mississippi  Bail- 
road  Co.  V.  McClelland,  123. 

2.  Law  impairing  chartered  rights.  A  charter  of  a  private  corpora- 
tion not  created  for  public  or  municipal  purposes,  being  a  contract 
between  the  State  and  the  corporators,  it  follows  that  any  act  of  the 
legislature  which  repeals,  materially  impairs,  or  alters  their  rights, 
without  their  assent,  will  be  unconstitutional.     Ibid.  123. 

Police  power  of  the  state. 

3.  Railroad  corporations  subject  to  proper  police  regulations.  In 
granting  a  charter  to  a  private  corporation  the  State  does  not  part  with 
any  of  its  powers  to  enact  proper  police  regulations  operating  upon 
such  corporations  the  same  as  upon  natural  persons  ;  and  these  bodies 
accept  their  charters  upon  the  implied  condition  that  they  are  to  exer- 
cise their  rights  subject  to  the  power  of  the  State  to  regulate  their 
action,  as  it  may  individuals.     Ibid.  123. 

4.  It  is  within  the  constitutional  power  of  the  legislature  to  regulate 
the  speed  of  railroad  trains,  to  require  guards  to  be  placed  al  bridges 
and  other  points  of  danger,  and  to  require  the  sounding  of  a  whistle  or 
a  bell  at  road  crossings  and  thoroughfares,  for  the  safety  of  passengers 
and  others,  and  their  property.    Ibid.  133. 

Legislative  control  over  municipal  corporations. 

5.  Power  over  charters.  But  a  different  rule  prevails  in  regard  to 
municipal  corporations  created  for  public  purposes  alone.  They  are, 
under  proper  limitations,  within  the  legislative  control,  and  their 
charters  may  be  altered,  amended,  or  repealed  at  pleasure.     Ibid.  310. 

Impairing  obligation  of  contracts. 

6.  Release  or  transfer  of  debts.  The  debts  of  a  corporation  cannot 
be  released  or  transferred  to  another  body  by  legislative  enactment. 
Bruffett  et  al.  v.  Oreat  Western  Railroad  Co.  of  1859,  310. 

Who  may  exercise  judicial  powers. 

7.  Legislature  cannot  perform  a  judicial  act.  The  power  to  deter 
mine  whether  a  contract  or  charter  has  been  forfeited  for  any  cause  is 
a  judicial  one,  and  cannot  be  exercised  by  the  legislature.     Ibid.  310. 
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Ih  general. 

8.  Legislative  control  over  public  corporations.  The  legislature,  as  the 
trustee  of  the  public  interests,  has  the  exclusive  and  unrestrained  con- 
trol over  public  corporations,  and  as  it  may  create,  so  may  it  modify  or 
destroy,  as  the  public  interests  may  demand.  People  ex  rel.  City  of 
Springfield  v.  Power,  169. 

9.  Disposition  of  county  revenues.  The  revenues  of  a  county  are  not 
the  property  of  a  county  in  the  sense  in  which  that  of  a  private  per- 
son or  corporation  is  regarded.  The  whole  State  has  an  interest  in 
the  revenue  of  a  county,  and  for  the  public  good  the  legislature  must 
have  the  power  to  direct  its  application.  The  power  to  raise  a  revenue 
by  taxation  is  a  political  power,  and  is  within  the  control  of  the  legis- 
lature for  political  purposes.     Ibid.  169. 

10.  Division  of  county  revenue  with  city.  The  act  to  amend  the 
charter  of  the  city  of  Springfield,  approved  Feb.  18,  1859,  providing 
that  after  certain  expenditures  are  allowed  the  county  of  Sangamon 
and  the  city,  the  surplus  of  the  county  taxes  shall  be  divided  between 
the  city  and  the  county  in  proportion  to  the  amount  collected  from 
each,  the  city's  proportion  to  be  applied  in  repairing  streets,  and  build- 
ing and  repairing  bridges  in  the  city,  is  not  unconstitutional.  Ibid. 
169. 

11.  Laio  impairing  contract  in  charter.  The  charter  of  a  private 
corporation,  whether  civil  or  eleemosynary,  is  an  executed  contract 
between  the  State  and  the  corporators,  and  the  legislature  have  no 
power  to  repeal,  impair,  or  alter  it  without  their  consent.  Bruffett  et 
ai.  V.  Great  Western  Railroad  Co.  of  1859,  310. 

13.  Act  repealing  charter.  An  act  which  attempts  to  repeal  the 
charter  of  a  railway  company  and  confer  its  powers  upon  a  different 
body,  with  a  view  to  declare  a  forfeiture  or  create  a  dissolution,  is  un- 
constitutional.    Ibid.  310. 

13.  Law  reqtiiring  railroads  to  fence  track.  An  act  of  the  legisla- 
ture requiring  pre-existing  railroad  companies  to  fence  their  roads,  and 
making  them  liable  for  stock  killed  by  reason  of  a  neglect  to  fence,  is 
not  unconstitutional.  Qalena  &  Chicago  Union  Railroad  Co.  v.  Gra/io- 
ford,  435. 
Inferior  courts. 

Act  extending  jurisdiction  of  Bond  county  court,  constitutional. 
See  BOND  COUNTY  COURT. 

As  to  laws  creating  inferior'  local  courts.  See  INFERIOR  COURTS, 
1,  2. 

As  TO  THE  MODE  OF  PA8SINO  STATUTES,  AITO  THEIR  TITIiB.      See  STAT 

UTES,  3,  3. 
CONTEST  OP  ELECTION.     See  ELECTION,  1. 
CONTINUANCE. 

1.  Absent  evidence  must  be  material.    In  an  action  upon  a  promissory 
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note  payable  at  a  particular  place,  the  issue  being  whether  the  de- 
fendant had  funds  at  that  place  when  the  note  matured,  the  defendant 
will  not  be  entitled  to  a  continuance  to  enable  him  to  prove  that  he 
had  funds  at  the  place  four  days  after  the  maturity  of  the  note.  Mc- 
Creary  v.  Newbury  et  al.,  408. 

When  all  the  defendants  are  served,  but  part  within  ten  days.  See 
PRACTICE,  4. 

CONTRACT. 

Construction. 

1.  To  furnish  water  for  cattle,  construed.  A  contract  must  receive  a 
reasonable  interpretation  according  to  the  intention  of  the  parties,  as 
if  a  party  leases  a  lot  for  the  pasture  of  cattle,  and  agrees  to  furnish 
sufficient  water  for  the  cattle,  it  will  be  held  to  mean  water  for  as 
many  cattle  as  the  pasture  will  reasonably  support.  Crdbtree  v.  Hagen- 
baugh,  214. 

Fob  sale  of  land. 

2.  WJien  payment  may  he  recovered  back.  If  a  party  makes  a  parol 
agreement  to  sell  and  convey  real  estate,  upon  which  a  part  of  the 
price  is  paid,  and  he  afterwards  puts  it  out  of  his  power  to  perform 
the  contract,  an  action  of  assumpsit  will  lie  against  him  to  recover  the 
money  so  paid  and  interest  thereon,  without  any  previous  demand  for 
the  same.     Trinkle  v.  Beeves,  197. 

Covenant  to  convey. 

3.  Construed  as  to  deed  required.  A  covenant  to  make  a  sufficient 
conveyance  of  land  is  satisfied  by  a  deed  with  a  covenant  of  general 
warranty.     Clark  v.  Lyons,  90. 

To  MAKE  GENERAL  WARRANTY  DEED. 

4.  What  kind  of  deed  will  satisfy  covenant.  A  covenant  or  condition 
in  a  bond  to  make  a  general  warranty  deed  will  be  satisfied  by  a  deed 
containing  the  words,  "  will  warrant  and  forever  defend  the  title,"  etc.^ 
such  a  covenant  in  a  deed  being  in  effect  a  covenant  for  quiet  enjoy- 
ment.    Athens  v.  Nale,  178. 

See,  also,  CHANCERY. 
Bond  to  convey  land. 

5.  What  will  satisfy  condition  upon  which  deed  is  to  be  made.  Where 
A  gives  B  a  bond  for  a  deed,  to  be  executed  when  B  shall  convey  other 
property  to  C,  then  holding  B's  bond  for  a  deed,  a  conveyance  by 
B  to  D,  at  the  request  of  C,  will  be  a  substantial  performance  of  the 
condition  upon  which  A  is  to  convey  to  B.     Ibid.  178. 

For  sale  of  personal  estate. 

6.  Contract  for,  construed  as  whether  embracing  personal  effects.  An 
agreement  which  recites  that  the  party  of  the  first  part  has  sold  to  the 
party  of  the  second  part  his  stock  of  goods  in  a  certain  town,  will  not 
include  personal  property  of  the  vendor  in  such  town,  which  did  not 
constitute  a  part  of  such  stock ;  but  proof  may  be  had  of  what  the . 
Btock  sold  consisted.    Knight  v.  Parker,  488. 
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CONTRACT.     Continued. 
Modes  of  exectiting. 

7.  By  procuration  or  adoption.  A  person  may  bind  himself  to  an 
agreement  to  which  his  name  is  subscribed,  either  by  procuration  or  by 
subsequent  adoption,  as  well  as  by  his  own  hand.  Davis  v.  Cleghoi'n 
et  al.,  194. 

Rescission. 

8.  Right  to  rescind,  for  non-performance.  If  partners  agree  upon 
terms  of  dissolution,  whereby  one  agrees  to  take  the  assets  and  pay  the 
other  a  given  sum  and  pay  all  the  partnership  debts,  and  the  one  fails 
and  refuses  to  perform  Ms  agreement  to  pay  the  other  and  the  debts, 
that  other,  if  subjected  to  loss  by  being  compelled  to  pay  debts,  may 
repudiate  the  agreement  and  maintain  a  bill  for  an  account  according 
to  his  rights  as  they  existed  before  the  agreement.  Bailey  v.  Moore, 
306. 

By-laws  of  corporations. 

Impairing  prior  contracts,  void.     See  CORPORATIONS,  2,  3.' 
Whether  undertaking  is  original  or  collateral.    See  STATUTE 

OF  FRAUDS,  2,  3. 
Right  of  action. 

For  partial  breach.     See  ACTION,  1,  2. 

CONVEYANCE. 
Of  the  description. 

1.  Monuments  referred  to  control  courses  and  distances.  Monuments 
and  tangible  things,  capable  of  being  identified  by  witnesses,  men- 
tioned in  a  deed  in  describing  the  land  conveyed,  must  always  control 
and  supersede  courses  and  distances,  which  are  more  liable  to  be  set 
down  in  error.     Miller  v.  Beeler  et  al.,  147. 

2.  A  railroad  is  a  palpable  continuing  monument,  capable  of  being 
identified,  and  may  be  referred  to  in  describing  land  conveyed  by 
deed.     Ibid.  147. 

3.  Where  a  deed  to  a  railway  company  described  the  land  by  courses 
and  distances,  and  concluded,  "  the  said  strip  of  land,  seventy  feet  in 
width,  being  the  same  on  which  said  party  of  the  second  part  have 
surveyed  and  located,  and  are  about  to  construct  their  aforesaid  rail- 
road, and  being  fifty  feet  in  width  on  each  side  of  the  center  line  of 
said  railroad,  as  the  same  has  been  surveyed  and  located,"  etc. :  Reld, 
that  in  case  of  a  discrepancy  in  the  two  descriptions,  the  latter  must 
prevail.     Ibid.  147. 

Description  of  parties. 

4.  Mistake  in  grantor's  name  in  deed.  If  a  mistake  is  made  in  the 
middle  letter  of  a  grantor's  name  in  the  body  of  the  deed,  or  the  mid- 
dle letter  is  wholly  omitted,  yet  if  he  is  the  owner  of  the  land,  and 
is  the  party  intended  to  be  described,  and  actually  executes  the  deed, 
the  conveyance  will  be  good.     Erskine  v.  Davis,  228. 

5.  Mistake  in  middle  letter.    In  law  the  middle  letter  of  a  person's 
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name  is  not  regarded  as  any  part  of  tlie  name,  and  may  be  dropped 
and  resumed  or  changed  at  pleasure.     Ibid.  228. 
By  assignee  in  bankruptcy. 

6.  Sufficiency  of  deed,  as  to  recital  of  notice.  If  a  deed  from  an 
assignee  in  bankruptcy  recites  that  three  notices  were  posted  of  the 
intended  sale,  as  required  by  the  rule  of  the  court,  and  also  an  adver- 
tisement in  a  newsjiaper,  not  suflBcient  under  the  rule,  the  deed  will, 
nevertheless,  be  good  to  pass  the  title,  where  the  value  of  the  property 
was  but  little,  as  in  such  a  case  the  latter  notice  might  have  been  dis- 
pensed with  altogether.     Joy  et  al.  v.  Burdell,  443. 

7.  Good  till  set  aside.  If  a  deed  of  an  assignee  in  bankruptcy  con- 
tains a  copy  of  the  decree  in  bankruptcy  and  of  the  appointment  of  the 
assignee,  and  a  certified  copy  of  the  decree  is  produced,  it  will  be  con- 
clusive in  a  trial  in  ejectment.  If  the  assignee  neglected  his  duty,  or 
was  guilty  of  fraud,  the  sale  can  only  be  set  aside  by  motion  in  the 
bankruptcy  court,  or  by  bill  in  equity.     Ibid.  443. 

8.  Rule  vesting  discretion  in  assignee  to  fix  time  and  manner  of  sale. 
The  51st  rule  in  bankruptcy,  adopted  by  the  court,  giving  the  assignee 
a  discretion  as  to  the  time  and  manner  of  selling  property,  is  valid, 
and  a  sale  and  conveyance  of  land  in  compliance  with  this  rule,  with 
proper  recitals,  will  be  good.     Holbrook  v.  Coney  et  al.,  447. 

9.  When  subsequently  acquired  title  inures  to  the  grantee.  Where 
land  is  conveyed  with  warranty  of  title,  a  title  subsequently  acquired 
by  the  grantor  inures,  by  way  of  estoppel,  to  the  grantee,  his  heirs 
and  assigns,  unless  such  title  is  acquired  by  purchase  of  the  owner 
under  the  prior  conveyance  or  by  j  udicial  sale  for  taxes  or  otherwise. 
Jones  et  al.  v.  King,  334. 

10.  Of  the  habendum  part.  Where  the  estate  granted  is  described 
in  the  granting  part  of  a  deed,  the  habendum  is  useless.  It  is  only  im- 
portant to  be  inserted  where  the  quantity  or  extent  of  the  estate  con- 
veyed is  omitted  in  the  granting  part  of  the  deed.     Ibid.  334. 

When  set  aside  in  equity. 

When  obtained  through  fraud.     See  FRAUD,  1. 
Disaffirmance  by  infant,     gee  INFANCY,  1. 
Objection  to,  for  want  of  preliminary  proof.    See  PRACTICE,  6. 

CORPORATIONS. 

Extent  of  powers. 

1.  In  general.  Corporations  are  creatures  of  the  law,  and  possess 
only  such  powers  as  are  specially  granted  to  them,  or  are  necessary  to 
carry  into  effect  the  powers  granted.  Illinois  Conference  Female  Col- 
lege v.  Cooper,  133. 

By-laws  of. 

2.  Must  not  impair  prior  contracts.  L  corporation  has  no  right  to 
adopt  by  laws  injuriously  affecting  the  rights  of  others  under  prior 
contracts,  by  annexing  conditions  not  embraced  in  the  contracts. 
Ibid.  133 
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3.  Thus,  after  the  sale  of  a  perpetual  scholarship  in  an  incorporated 
college,  a  by-law,  annexing  a  condition  that  the  pupil  presented  under 
it  shall  board  in  the  college,  and  be  subject  to  the  college  charges 
therefor,  is  unauthorized  and  void.  Such  a  by-law  will  be  valid  only 
as  to  subsequent  contracts  made  with  reference  to  it.    Ibid.  133. 

Forfeiture  of  charter. 

4.  How  declared.  The  charter  of  a  corporation  can  only  be  declared 
forfeited  in  a  judicial  proceeding  by  quo  warranto,  oi  scire  facias  for 
negligence  or  abuse  of  its  franchises.  Bruffett  et  al.  v.  Great  Western 
Railroad  Co.,  of  1859,  310. 

Liability  of  purchaser  of  its  property. 

5.  To  pay  its  debts.  If  one  corporation  in  any  lawful  mode  becomes 
the  owner  of  the  property  and  franchises  of  another,  it  will  hold  the 
same  free  from  the  debts  of  the  latter,  which  were  not  prior  liens 
thereon,  unless  an  obligation  to  pay  them  is  expressly  assumed.  Ibid. 
310. 

What  works  a  dissolution. 

6.  Sale  of  its  property  does  not  work  a  dissolution.  The  sale  of  the 
property  of  a  corporation  does  not  work  a  dissolution,  as  the  charter 
and  franchises  are  not  an  incident  that  is  annexed  to  and  passes  with  a 
transfer  of  its  property.     Ibid.  310. 

Sale  of  franchise. 

7.  Must  be  authorized  by  law.  The  charter  and  franchises  of  a  rail- 
way corporation  cannot  be  sold,  unless  authorized  by  legislative  enact- 
ment.    Ibid.  310. 

Municipal. 

8.  Liability  for  neglect  of  duty.  An  action  on  the  case  for  negligence 
will  lie  against  a  municipal  corporation,  for  damages  growing  out  of  a 
neglect  to  perform  a  legal  duty.     Clayburgh  v.  City  of  Chicago,  440. 

Liability  for  not  collecting  special  assessments.  See  SPECIAL 
ASSESSMENTS,  7,  8. 

Public. 

Legislative  control  over.    See  CONSTITUTIONAL  LAW,  5. 
Judgment  in  suits  by  and  against  individuals   composing  same. 
See  JUDGMENT,  6. 

Who  is  a  stockholder. 

Agreement  to  subscribe.    See  SUBSCRIPTION,  3. 

COSTS. 

In  supreme  court. 

Unnecessary  matters  in  record.  See  SUPREME  COURT,  1, 

COUNTY. 

Legislative  control  oveb  its  bbvknues.    See  CONSTmJTIONAL 
LAW,  5. 

67— 25th  III. 


530  INDBZ. 

COUNTY  BEAT. 
Location  of. 

Cannot  be  decided  in  a  collateral  proceeding.    The  qaeetion  of  the 

location  of  a  county  seat  cannot  be  tried  in  a  collateral  proceeding,  but 

only  on  a  direct  proceeding  for  that^purpoae.     Hobinson  et  ai.  v.  Moore, 

118. 

Judgment  rbindeeed  at  wrong  place  not  void.    See  JUDGMENT,  4 

COURTS.     See   BOND  COUNTY  COURT. 
COVENANT. 
For  title  in  deed. 

Measure  of  damages  for  breach.    See  MEASURE  OP  DAMAGES,  9. 
For  title  in  contract. 

Construed  as  to  deed  required.     See  CONTRACT,  3. 
Kind  of  deed  to  satisfy.    See  CONTRACT,  4. 
COVERTURE. 

Presumption  respecting.  In  the  absence  of  proof,  the  law  does  not 
presume  that  women  are  married.  The  presumption  of  coverture  is 
prospective  from  the  time  it  is  shown  to  exist,  and  not  retrospective. 
Sh'skine  v.  Davis,  328. 

CRIMINAL  LAW. 
Conspiracy. 

1.  Generally.  A  conspiracy  to  do  an  unlawful  act  by  any  means,  or 
to  do  any  act  by  unlawful  means,  is  an  indictable  offense  in  this  State. 
Bmith  et  al.  v.  The  People,  9. 

3.  Conspiracy  to  seduce.    A  conspiracy  for  the  seduction  of  a  female, 
whether  the  means  used  are  unlawful,  or  criminal,  or  not,  is  au  indict- 
able offense  at  common  law,  and,  as  such,  is  punishable  in  this  State. 
Ibid.  9. 
Conspiracy. 

3.  To  obtain  warrant  for  improper  purposes.  The  officer  serving,  the 
prosecutor,  and  all  other  persons  concerned,  may  be  indicted  for  a  cou- 
epiracy  to  procure  criminal  process  for  improper  purposes,  and  if  the 
officer  executing  the  warrant  is  a  party  to  the  conspiracy,  the  writ 
will  afford  him  no  protection.     Slomer  v.  The  People,  58. 

Palbe  imprisonment. 

4.  By  improper  use  of  criminal  process.  The  law  will  not  permit  the 
use  of  criminal  process  for  the  accomplishment  of  private  purposes, 
and  when  it  is  used  for  fraud,  extortion  or  oppression  of  any  kind,  or 
for  any  purpose  other  tlian  the  punishment  for  crime,  it  will  not  be 

.    allowed  to  screen  the  prosecutor  and  those  combining  with  him,  from 
punishment  for  false  imprisonment,  criminally.     Ibid.  58. 

5.  Statute  construed.  The  words  "  sufficient  legal  authority'''  in  the 
Btatute  defining  false  imprisonment,  do  not  mean  a  warrant  or  process 
which  is  procured  and  served  for  private  purposes,  where  there  is  a 
want  of  probable  cause  to  believe  the  party  arrested  is  guilty  of  a 
criminal  offense.     Ibid.  58. 
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CRIMINAL  LAW.    Continued, 
Fraudulent  conveyance. 

6.  Sufficiency  of  indictment.  In  this  case,  an  indictment  framed 
under  section  151  of  the  Criminal  Code  of  1845,  concerning  fraudu- 
lent conveyances,  was  held  not  to  charge  an  oflPense  under  that  section. 
Stow  V.  The  People,  69. 

Neglect  to  keep  roads  in  repair. 

7.  No  indictment  lies  against  supervisor.  The  legislature  having  pre- 
scribed no  penalty  and  fixed  no  punishment  for  neglect  on  the  part  of 
road  supervisors  to  perform  the  duties  imposed  by  the  act  of  1847,  no 
indictment  will  lie  against  a  supervisor  under  that  act.  Zorger  v. 
The  People,  176. 

What  acts  are  unlavstful. 

8.  Oenerally.  It  is  not  necessary,  to  make  the  act  unlawful,  that  it 
should  be  punishable  criminally,  and  yet  every  act  in  violation  of  the 
legal  rights  of  another  is  not  unlawful  in  a  criminal  sense.  It  seems 
if  the  law  gives  exemplary  damages  in  a  civil  action,  in  respect  to  a 
certain  act,  the  act  will  be  unlawful  within  the  meaning  here  used. 
Smith  et  al.  v.  The  People,  9. 

Offenses  at  common  law. 

9.  Embraced  in  our  statute.  Our  statute  recognizes  criminal  offenses 
not  enumerated  therein,  and  provides  for  their  punishment,  and  this  is 
held  to  mean  common-law  oflFenses.     Ibid.  9. 

Indictment. 

10.  Foi'  conspiracy.  Where  the  conspiracy  is  to  do  an  unlawful  act,  it 
is  not  necessary  to  set  out  the  means  used,  in  the  indictment,  but  when 
it  is  to  do  a  lawful  act  by  unlawful  means,  those  means  must  be  shown. 
Ibid.  9. 

CUSTOM  AND  USAGE. 
When  they  enter  into  contracts. 

Such   customs  and  usages  as  are  known  to  be  general,  long  estab- 
lished, and  well  understood,  and  acted  upon  in  the  commercial  world, 
enter  into  and  form  a  part  of  every  contract  to  which  they  apply,  though 
not  mentioned  or  alluded  to.     Munn  et  al.  v.  Burch  et  al.,  21. 
Judicial  notice  of. 

When  courts  will  take,   and  when  they  must  he  proved.    See  EVI- 
DENCE,  1. 
Of  bankers. 

To  pay  out  deposits  on  checks.    See  BANKS  AND  BAJ!^KERS,  1. 

DAMAGES. 
General  and  speclaj..    See  MEASURE  OF  DAMAGES,  5. 
Special,  when  recoverable.     See  MEASURE  OF  DAMAGES,  1-4. 

DEBT. 
When  it  lies. 

1.  On  foreign  decree.    An  action  of  debt  lies  upon  a  decree  of  a  sister 
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DEBT.     When  it  lies.     Continued. 

State  finding  a  sum  of  money  to  be  due  from  the  defendant  to  the 
plaintiflf  and  directing  its  payment,  but  not  where  the  decree  directs 
the  performance  of  acts  other  than  the  payment  of  money.  Warren 
V.  McCarthy  et  al.,  adm'r,  83. 

2.  Wliere  it  lies  in  general.  As  a  general  rule,  debt  lies  for  the 
recovery  of  any  liability  where  the  sum  is  certain,  or  is  capable  of 
being  readily  reduced  to  a  certainty.     Ibid.  83. 

3.  071  attachment  recognizance.    See  REMEDY,  1. 
Form  of  verdict  and  jtjdgment. 

4.  When  suit  is  on  penal  bond.  In  an  action  of  debt  upon  a  penal 
bond  with  conditions,  the  jury  should  find  the  amount  of  both  the  debt 
aud  damages,  and  the  judgment  should  be  for  the  debt  thus  found, 
awarding  execution  for  that  sum,  with  a  direction  indorsed  thereon 
that  the  amount  of  the  damages  alone  be  collected.  Odell  et  al.  v. 
Sole,  187. 

Form  of  judgment  in. 

0)1  administrator's  bond.     See  JUDGMENT,  3. 

DECLARATION. 
Of  party. 

When  evidence  in  his  favor.     See  EVIDENCE,  8. 

DECREE. 

Of  foreclosure. 

As  to  payment  of  several  notes.    See  MORTGAGE,  4. 
Pro  conpesso. 

How  far  conclusive.     See  CHANCERY,  24. 

DEDICATION. 

Of  highways. 

1.  Presumption  from  fencing  oxit  a  strip  of  land.  It  does  not  con-- 
clusively  follow,  because  a  party,  in  fencing  his  land,  leaves  out  a  strip 
of  the  width  of  a  road,  that  he  designed  to  dedicate  it  for  such  a  pur- 
pose.    Proctor  V.  Town  of  Lewiston,  139. 

2.  But  when  the  owner  of  land,  in  inclosing  the  same,  leaves  out  a 
strip  purposely  for  a  road  for  public  use,  and  the  dedication  is  accepted 
by  the  public,  he  cannot  afterward  change  his  intention  and  resume 
the  grant.     Ibid.  139. 

3.  Evidence,  declarations  of  owner  made  after,  competent  in  his  favor. 
On  the  question  of  a  dedication  of  land  for  a  public  road,  arising  from 
the  acts  of  the  land-owner,  the  latter  has  the  right  to  have  his  declara- 
tions, made  after  the  alleged  dedication,  as  ■^ell  as  those  made  at  the 
time,  go  to  the  jury  as  evidence  of  his  intention.     Ibid.  139. 

4.  Jury  to  decide  the  weight  of  subsequent  declarations  as  evidence.     It 
'  is  for  the  jury  to  determine  whether  such  subsequent  declarations  of 

the  land-owner  were  the  result  of  a  change  of  purpose,  or  were  con- 
sistent with  his  first  intention.    Ibid.  139. 
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DEED.     See  CONVEYANCE. 

DEED  OF  TRUST.     See  MORTGAGE  AND  DEED  OF  TRUST,  1,  2. 

DEFAULT. 

Setting  aside,  in  chancery,  discretionary.    Where  a  defendant  fails 
to  tile  a  further  answer  within  the  time  allowed,  after  exceptions  are 
sustained  to  his  original  answer,  and  his  default  is  taken,  it  is  a  matter 
of  discretion  with  the  court  to  set  aside  the  default.     The  motion  to 
set  it  aside  should  be  founded  on  affidavit,  and  be  accompanied  by  a 
full  and  perfect  answer.    Bkeese,  J.    Norton  et  al.  y.  Hixori,  Jr.,  ^"1. 
Leave  to  plead  after,  is  to  the  merits.    See  PLEADING,  4. 
DEPOSITIONS. 
Of  the  notice. 

To  take  several  at  different  places  on  same  day.  When  a  party 
gives  notice  of  the  taking  of  the  depositions  of  several  witnesses  in 
different  places  at  the  same  time,  so  that  the  other  party  cannot  be 
present  at  all  the  places  to  cross-examine,  the  latter  may  elect  which 
examination  he  will  attend,  and  have  the  other  depositions  suppressed. 
Hankinson  et  al.  v.  Lombard,  468. 

DESCENT. 
Of  personal  property. 

Bight  of  widow  as  heir  to  sell  property  inherited.  When  a  person 
dies  intestate,  leaving  a  widow,  but  no  child  or  descendants,  if  there 
are  no  debts  against  the  estate,  the  widow,  as  heir,  may  sell  the  per- 
sonal estate  and  pass  the  title,  although  no  letters  of  administration 
have  been  issued.     Gross  v.  Carey  et  ux.,  461. 

Heir  takes  equitable  title,  subject  to  the  payment  of  debts.  See  AD- 
MINISTRATION OF  ESTATES,  4. 

DESCRIPTION. 
Op  land  in  deed. 

W7iat  controls  in  case  of  discrepancy.     See  CONVEYANCE,  1,  2,  3. 

DISCONTINUANCE. 

By  indefinite  continuance  by  justice  of  the  peace.    If  a  justice  of 
the  peace,  after  hearing  the  evidence,  continues  the  cause  indefinitely 
for  any  reason,  the  suit  will  be  discontinued,  and  any  judgment  there- 
after rendered  will  be  a  nullity.     Harrison  v.  Chipp,  471. 
As  to  claim  against  estate.   See  ADMINISTRATION  OF  ESTATE,  10 
DISCOVERY. 
Answer  to  bell. 

Must  be  preserved  in  bill  of  exceptions.     See  EXCEPTIONS,  2. 

DISCRETION. 
As  to  specific  performance.     See  CHANCERY,  6,  8. 
As  TO  separation  of  ■witnesses.    See  PRACTICE,  5. 

As  TO  REQUIRING  PROOF  ON  BILL  CONFERRED.      See  CHANCERY,  35. 
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DISTRESS. 
For  rent. 

1.  Rule  at  common  law  modified.  At  common  law  the  landlord  might 
distrain  any  property  found  upon  the  demised  premises  for  rent'  in 
arrear  ;  but,  under  our  statute,  a  distress  is  confined  to  the  property  of 
the  tenant,  and  may  be  executed  anywhere  in  the  county.  Utd  v.  Digh- 
ton,  141. 

2.  Crops  raised  are  liable,  though  belonging  to  an  under-tenant.  But, 
the  statute  giving  the  landlord  a  lien  on  the  crops  grown  upon  the 
premises  for  the  rent  of  such  year,  he  may  distrain  the  same  for  the 
rent  of  the  current  year,  though  they  are  the  property  of  an  under- 
tenant.    Ibid.  141. 

Form  of  judgment.     See  JUDGMENT,  3. 

Appeal  lies  from  finding.     See  APPEAL,  3. 
DIVORCE  AND  ALIMONY 
Alimony. 

Proper  decree  securing.  In  a  decree  for  alimony  on  bill  for  di 
vorce,  it  is  erroneous  to  perpetually  enjoin  the  defendant  from  selling 
his  property,  and  order  his  imprisonment  until  he  gives  bond  with  per- 
sonal security  for  the  payment  of  the  sum  allowed.  The  decree 
should  make  the  alimony  a  lien  upon  the  defendant's  real  estate,  and 
it  is  proper  to  require  the  same  to  be  secured  by  mortgage,  and  con- 
tinue the  injunction  as  to  the  sale  of  the  land  until  such  mortgage  ia 
given.     Errissman  v.  Errissman,  119. 

EJECTMENT. 

Outstanding  title. 

1.  Mortgage,  after  condition  bi'oken.  A  mortgage,  even  after  condi- 
tion broken,  is  not  such  an  absolute  outstanding  title,  of  which  a 
stranger  can  take  advantage  and  defeat  a  recovery  in  ejectment  by  the 
mortgagor,  or  one  claiming  under  him,  It  is  available  for  the  mort-- 
gagee  or  his  tenant,  but  not  for  the  tenant  of  the  mortgagor.  Hall  et 
al.  V.  Lance  et  al.,  250. 

2.  Plaintiff  must  recover  on  title  acquired  before  suit  brought.  In 
ejectment  the  plaintiff,  if  he  succeeds,  must  do  so  upon  his  title  as  it 
was  when  he  sued.  A  subsequently  acquired  deed  will  not  be  admis- 
sible.   Joy  et  al.  v.  Burdell,  443. 

3.  Recovery  must  be  on  legal  title.  The  plaintiff  in  ejectment  can  re- 
cover only  upon  a  legal  title.  If  he  has  purchased  at  the  sale  of  an 
assignee  in  bankruptcy,  but  has  no  deed  when  he  sues,  he  cannot  re- 
cover.    Ibid.  443. 

Appointment  of  commissioners  to  appraise  improvements. 

4.  Statute  is  directory.  The  clause  in  the  ejectment  statute  requir- 
ing the  court  on  rendition  of  judgment  of  eviction,  then  to  appoint 
commissiouers  to  appraise  valuable  and  lasting  improvements,  ia 
merely  directory,  not  imperative,  at  least  where  the  judgment  in  eject- 
ment is  appealed  from.     Montag  v.  Lynn  et  al.,  154. 
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EJECTMENT.      Appointment    op    commissioners    to    appraise  im- 
provements.   Continued. 

5.  Commissioners  may  he  appointed  after  appeal.  In  case  of  an  ap- 
peal to  this  court,  suspending  the  judgment  of  eviction,  and  its  aflBrm- 
ance,  a  motion  for  the  appointment  of  commissioners  at  the  first  term 
of  the  circuit  court  after  affirmance,  will  be  in  time.     Ibid.  154. 

In  chancery.    See  CHANCERY,  2. 

Proof  of  title. 

Record  of  mortgage,  when  necessary.     See  EVIDENCE,  13. 

ELECTION. 

Contest  of. 

Not  an  appeal,  but  an  original  proceeding.  A  proceeding  to  contest 
an  election  is  not  an  appeal  from  the  decision  of  the  canvassers,  but  an 
original  proceeding,  going  behind  the  canvass.  The  court  trying  it  is 
not  confined  to  the  poll  books  as  returned,  but  may  go  behind  them 
and  inquire  by  proof  dehors,  whether  the  votes,  or  any  of  them,  were 
illegal.    People  ex  rel.  v.  Head,  287. 

ERROR. 
What  considered  on. 

Separation  of  icitnesses.  The  exercise  of  the  discretionary  power,  in 
regard  to  the  separation  of  witnesses,  will  not  be  reviewed  by  this 
court.    Errissman  v.  Errissman,  119. 

ESTOPPEL. 

1.  By  deed,  to  claim  title.  If  one  conveys  real  estate  with  a  covenant 
of  general  warranty  against  all  lawful  claims  and  demands,  he  will 
not  be  allowed  to  set  up  against  his  grantee,  or  those  claiming  under 
him,  any  title  he  may  subsequently  acquire  from  another,  by  purchase 
or  otherwise.    Jones  et  al.  v.  King,  334. 

2.  If  a  fee  simple  estate  is  granted  by  deed,  covenanting  to  warrant 
and  defend  the  title  against  all  persons,  the  grantor  will  be  estopped 
to  deny  that  the  heirs  of  his  grantee  are  seized  in  fee  of  the  premises. 
Ibid.  334. 

«3.  Estoppel,  applied  to  an  administrator  conveying.  A  deed  by  an 
administrator  which  purports  to  convey  the  fee,  which  contains  a  war- 
ranty of  the  title,  will  estop  him  from  afterward  showing  that  he  in 
fact  only  sold  an  estate  for  years.     Ibid.  334. 

To  claim  damages  by  location  of  road.    See  HIGHWAY,  2. 

Of  city  to  deny  legality  of  assessment.  See  SPECIAL  ASSESS 
MENTS,  3. 

EVICTION.  , 

What  amounts  to. 

Of  tenant  by  landlord.     See  RENT,  2. 


536  INDEX. 

EVIDENCE. 
Judicial  notice. 

1.  When  taken  of  customs  or  usage.  The  courts  will  take  judicial 
notice  of  some  commercial  customs,  while  others  must  be  proved  as 
matters  of  fact.  Where  a  custom  is  so  universal  and  of  such  antiquity, 
that  all  men  must  be  presumed  to  know  it,  courts  will  take  judicial 
notice  of  it.  Of  such  is  the  custom  of  bankers  to  allow  depositors  to 
check  out  their  funds  in  parcels.     Munn  et  al.  v.  Burch  et  al.,  21. 

Secondary. 

2.  General  rvle.  It  is  an  elementary  principle  that  resort  must 
always  be  had  to  the  best  evidence  within  the  power  of  the  party,  by 
which  the  fact  is  capable  of  proof,  and  if  it  is  in  writing,  the  original 
must  be  produced,  unless  it  be  shown  that  it  is  destroyed,  lost,  or  not 
within  the  power  of  the  party  to  produce  it,  before  secondary  evidence 
can  be  received  of  the  contents.     Matteson  v.  JSfoyes,  481. 

3.  Of  the  diligence  required  to  he  shown  of  the  existence  of  original  and 
search  for  it.  Where  an  aiEdavit  to  lay  the  foundation  for  the  admis- 
sion of  a  copy  of  a  deed  in  evidence,  shows  that  the  residence  of  the 
grantee  is  known,  his  deposition  sliould  be  taken  to  prove  the  existence 
of  the  deed,  its  loss,  and  his  search  for  the  same  in  good  faith,  before 
a  certified  copy  will  be  received  in  evidence.  Dickinson  v.  Breeden, 
167. 

4.  Copy  of  telegram.  If  a  telegraphic  dispatch  is  sought  to  be  used 
in  evidence,  the  original  must  be  produced  and  its  execution  proved 
precisely  as  any  other  instrument,  or  its  loss  or  destruction  shown,  and 
then  a  copy  must  be  proved  to  be  a  true  and  compared  copy  before  its 
admission.     Matteson  v.  Noyes,  481. 

Secondary  evidence. 

5.  Proof  of  loss  necessary.  It  is  error  to  admit  secondary  evidence 
of  the  contents  of  a  deed  unless  proof  is  first  made  of  such  a  search  for 
the  original  as  will  raise  a  presumption  of  its  loss  or  destruction.  Stow. 
V.  The  People,  69. 

Record  op  deed. 

6.  Must  he  shotcn  to  he  a  true  copy.  The  record  of  a  deed  is  not  made 
evidence  by  the  statute,  without  proof  that  it  is  a  true  copy.     Ibid .  69. 

Admissions. 

7.  Of  grantor  of  land.  The  declarations  or  admissions  of  a  grantor 
of  land,  made  after  the  sale,  are  not  admissible  in  evidence  to  prejudice 
the  rights  of  his  grantee,  and  neither  is  his  answer  to  a  bill  in  chan- 
cery.   Rust  et  al.  v.  Mansfield  et  al.,  297. 

Declarations  of  party  in  nis  favor. 

9.  On  question  of  dedication.  On  the  question  of  a  dedication  of  land 
for  a  higbway,  arising  from  the  acts  of  the  land  owner,  the  latter  has 
the  right  to  have  his  declarations  made  after  the  alleged  dedication,  as 
well  as  those  made  at  the  time,  go  to  the  jury  as  evidence  of  his  in- 
tention. Proctor  \.  Town  of  Lemston,189. 
9.   Weight  of  declarations  as  evidence  is  for  tJie  jury  to  decide.     It  is 
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EVIDENCE.     Declarations  op  party  in  his  favor.     Continued. 

for  the  jury  to  determine  whether  such  subsequent  declarations  of  the 
,    land-owner  were  the  result  of  a  change  of  purpose,  or  were  consistent 
with  his  first  intention.     Ibid.  139. 

Account  books. 

10.  When  admissible  as  evidence.  In  case  of  open  accounts,  composed 
of  numerous  items,  where  the  entries  are  proved  to  have  been  made 
by  the  party  himself  when  he  had  no  clerk,  and  has  no  receipt  or 
admission  by  the  party  charged  that  the  articles  were  received,  and 
proof  is  made  that  some  of  the  articles  were  delivered,  and  that  the 
books  have  been  fairly  kept,  the  books  may  be  admitted  in  evidence. 
Dodson  V.  Sears,  432. 

11.  When  the  preliminary  proof  shows  that  the  party  had  clerks  or 
servants  employed  during  the  whole  or  a  greater  part  of  the  time  the 
entries  purport  to  have  been  made,  who  aided  in  making  sales,  his 
books  of  account  are  not  admissible  These  witnesses  should  be  called 
in  such  case,  as  the  presumption  is,  they  could  prove  the  sale  and 
delivery.     Ibid.  423. 

12.  Relevancy  to  show  that  property  does  not  belong  to  an  estate.  A 
party  who  is  not  an  administrator  of  an  estate  may  show  that  he  has 
paid  more  money  on  account  of  the  estate  than  he  received,  as  tend- 
ing to  show  that  certain  property  purchased  by  him  was  not  paid  out 
of  money  belonging  to  the  estate,  and  therefore  was  his  own  property. 
Schneider  v.  Westerman,  434. 

Proof  of  title  under  mortgage  as  against  sale  on  execution. 

13.  Record  of  mortgage  necessary.  Where  the  plaintiff  in  ejectment 
claims  title  under  a  sale  on  execution  issued  upon  a  judgment  against 
a  mortgagor,  a  judgment  of  foreclosure  of  the  mortgage  on  scire  facias 
will  not  constitute  a  defense  without  other  evidence.  The  record  of 
the  mortgage  upon  which  the  scire  facias  was  brought  should  be 
shown.    Hall  et  al.  v.  Lance  et  al.,  250. 

14.  To  show  payment  of  purchase-money.  If  the  evidence  shows  no 
other  indebtedness  on  the  part  of  a  purchaser  of  land  to  the  vendor 
than  for  the  purchase-money,  and  the  purchaser  pays  money  to  a 
creditor  of  the  vendor  at  his  request,  it  will  be  treated  as  a  payment 
of  so  much  of  the  purchase-money.     Trinckle  v.  Reeves,  197. 

15.  Wliether  negative  or  positive.  Where  one  witness  swears  that  an 
agent  of  a  railway  company  purchased  wood  for  the  company,  and  the 
agent  swears  that  he  did  not  purchase  it,  there  is  no  negative  testi- 
mony by  either  witness.  The  testimony  of  the  witness  that  he  did  not 
make  the  purchase  is  as  much  positive  evidence  as  if  he  had  testified 
he  did.     Great  Western  Railroad  Co.  v.  Hanks,  219. 

16.  Instruction  as  to  weight  of.  If  one  witness  swears  that  a  party 
made  a  purchase,  and  the  party  swears  he  did  not,  an  instruction  that 
affirmative  testimony  is  of  greater  weight  than  negative  is  erroneous, 
as  being  calculated  to  mislead,  and  as  giving  the  jury  to  understand 
there  was  negative  testimony  when  there  was  not.     Ibid.  319. 

68— 25th  III. 
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EVIDENCE.     Continued. 

Of  SPECIAIi   DAMAGES. 

17.  Must  he  alleged  in  pleadings.  Unleas  special  damages  are  stated 
in  the  declaration,  the  plaintiff  will  not  be  allowed  to  give  evidence 
respecting  them,  and  not  then,  if  they  are  too  remote.  Olmstead  v. 
Burke,  74. 

Credits  on  note. 

18.  Goes  in  with  note.  When  a  promissory  note  is  put  in  evidence 
the  credits  indorsed  on  it  are  also  in  evidence  without  being  formally 
read.     Long  ei  al.  v.  Kingdon,  53. 

In  chancery. 

19.  When  answer  of  one  defendant  may  be  read  agxinst  his  co-defend- 
ant. The  answer  of  one  co-defendant  in  chancery  is  not  evidence 
against  another,  except  in  particular  cases,  as,  when  such  defendants 
are  partners,  or  when  one  has  acted  as  the  agent  of  the  other  in  a 
transaction  to  which  the  answer  relates,  and  the  partnership  or  agency 
exists  at  the  time  of  filing  the  answer.  Must  et  al.  v.  Mansfield  et  al., 
397. 

20.  Answer  of  ancestor  as  evidence  against  his  h^irs,  etc.  The  answer 
of  a  deceased  ancestor  to  a  bill  in  chancery  may  be  read  against  his 
heirs  and  devisees  defending  in  a  suit  brought  for  the  same  subject- 
matter  where  they  claim  their  rights  under  him.     Ibid.  297. 

Relevancy. 

21.  Assumption  in  passing  upon  its  admissibility.  In  determining 
whether  testimony  is  admissible,  this  court  will  treat  it  as  establishing 
whatever  it  may  fairly  tend  to  prove.     Miller  v.  Beeler  et  al.,  147 

Of  indorseu's  liability. 

When  proof  is  necessary  to  show  one  liable  as  guarantee.  See  ASSIGN- 
MENT, 6. 

To  SHOW  WANT  OF  PROBABLE  CAUSE. 

In  malicious  prosecution.    See  MALICIOUS  PROSECUTION,  1. 

BOKDEN  OF  PROOF. 

As  to  negligence.    See  NEGLIGENCE,  3. 

As  to  assignment  of  note.     See  ASSIGNMENT,  8,  9. 

Husband's  liability  for  goods  to  7ds  loife.  See  HUSBAND  AND 
WIFE,  4. 

SmS-FICIENCY. 

To  make  one  liable  as  partner.     See  PARTNERSHIP,  3. 

Record  and  bill  in  chancery. 

To  prove  admissions.    See  ADMISSIONS,  1,  2. 

Title  under  execution  or  collector's  warrant. 

HoiD  proved.     See  SALE,  1. 

Time  for  objecting  to  defects  in  proof.     See  PRACTICE,  6. 
I 
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EXCEPTIONS. 
When  necessary. 

1.  Admission  of  evidence.  If  no  exception  is  taken  on  the  trial  to  the 
admission  of  evidence,  the  ruling  of  the  court  cannot  be  assigned  for 
error.    Metealf  v.  Edmiaton  et  al.,  339. 

Bill  of. 

2.  Evidence  mttst  be  preserved  in.  U  an  answer  to  a  bill  of  discovery 
is  not  preserved  in  the  bill  of  exceptions,  it  cannot  be  considered  in  this 
court.    Ibid.  839. 

EXECUTION. 

What  subject  to  levy  and  sale  under. 

1.  Interest  of  mortgage  in  cJiattels.  The  mortgagor  of  a  chattel,  hav- 
ing the  right  of  possession  for  a  definite  period,  has  an  interest  which 
may  be  sold  on  execution,  and  the  purchaser  will  acquire  the  right  of 
possession  and  ownership,  subject  to  the  mortgage.  Merritt  v.  NUes, 
254. 

When  it  lies. 

2.  Does  not  lie  against  municipal  corporation.  An  execution  cannot 
legally  be  issued  against  a  municipal  corporation  on  a  judgment  recov- 
ered against  it.     City  of  Chicago  v.  Hasley,  485. 

3.  Statutes  construed.  Section  1  of  chapter  entitled  "  Judgments  and 
Executions,"  Rev.  Stat.  1845,  authorizing  executions' to  issue  against 
every  person  upon  judgments  rendered,  and  section  29  of  chapter  enti- 
tled "  Revised  Statutes,"  ibid.,  declaring  that  the  word  "  person"  shall 
include  "  bodies  politic  and  corporate,"  do  not  embrace  an  incorporated 
city  or  town,  or  any  such  municipal  and  political  corporations,  so  as  to 
authorize  the  issuing  of  executions  against  them.     Ibid.  485. 

Lien  of.     See  LIEN,  7. 

Sale  of  personalty  under.    See  SALE,  4. 

Of  the  levy.     See  LEVY,  1,  2. 

EXTENSION  OF  TIME  OF  PAYMENT. 

Consideration  and  validity  of  contract.  See  CONSIDERATION,  1; 
see,  also,  MORTGAGE  and  DEED  OF  TRUST,  1. 

EXTINGUISHMENT. 

By  operation  op  law. 

Of  mortgage  debt.  If  a  junior  mortgagee  purchases  the  mortgaged 
chattels  under  sale  on  execution  against  the  mortgagor,  takes  the  same 
into  possession,  and  pays  off  a  prior  mortgage,  his  own  mortgage  and 
debt  will  thereby  be  extinguished.  He  will  be  paid,  by  o^  eration  of 
law,  as  he  cannot  foreclose  as  against  himself,  and  he  will  no>  be  per- 
mitted to  collect  the  debt  of  the  mortgagor.    Merritt  v.  Niles,  254. 

When  an  award  extinguishes  ORiaiNAii  cause  of  action.    See  AB 
BITRATION,  7,  8. 
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FAILURE  OP  CONSIDERATION. 

1.  Sufficiency  of  proof  to  shox".  If  a  promissory  note  is  given  for 
the  price  c  f  a  lot  of  marble  to  be  thereafter  delivered  to  two  of  the 
makers,  and  there  is  no  proof  showing  a  delivery,  but  the  proofs  of 
the  makers  tend  to  show  that  there  was  no  delivery  in  the  mode  agreed 
upon,  this  will  be  suflB.cient  to  sustain  a  finding  that  the  consideration 
has  failed.     Clement  v.  Bushway  et  al.,  183. 

2.  Identity  of  the  note  must  be  shown.  In  a  suit  upon  a  promissory 
note,  when  a  failure  of  consideration  is  relied  on  in  defense,  it  is  not 
sufficient  to  prove  that  the  defendants,  or  patt  of  them,  gave  a  note  to 
the  plaintiff",  the  consideration  of  which  has  failed,  but  it  must  be 
shown  that  such  note  is  the  one  sued  on.     Ibid.  183. 

FORECLOSURE.      See  MORTGAGE  AND  DEED  OF  TRUST,  3,4;  and 
SCIRE  FACIAS. 

FOREIGN  JUDGMENTS  AND  DECREES. 

Want  ov  jurisdiction  as  a  defense. 

1.  Sufficiency  of  plea.  In  an  action  upon  the  record  of  a  foreign 
deci-ee  which  fails  to  show  any  service,  notice  or  appearance  by  the 
defendant,  a  plea  that  the  defendant  at  the  rendition  of  the  decree  was 
not  a  resident  of  the  State  in  which  the  decree  was  pronounced,  and 
had  not  been  within  such  State,  had  not  been  served  with  process  or 
notice  of  any  kind,  and  had  not  entered  any  appearance,  is  good. 
Warren  v.  MuGarthy  et  al.,  adm'rs,  83. 

3.  When  new  jurisdiction  of  the  person  must  he  shown.  Where  a 
decree  in  a  sister  State  was  rendered  in  1846,  finding  the  sum  due  from 
the  defendant,  and  ordering  a  sale  of  the  property  attached,  and  the 
cause  was  continued  for  the  master's  report,  which  was  approved 
at  the  next  term,  and  the  record  failed  to  show  that  the  cause  was  then 
continued,  or  upon  the  docket  until  in  October,  1853,  when  another 
decree  was  entered  for  a  larger  sum  :  Held,  that  the  first  decree  was  a 
final  one,  and  that  the  court  could  not,  after  such  a  lapse  of  time,  re- 
docket  the  cause  and  render  a  second  decree,  unless  new  jurisdiction  of 
the  person  of   the  defendant  was  acquired.     Ibid.  83. 

Void  for  want  of  jurisdiction  over  person. 

3.  A  judgment  rendered  in  a  sister  State,  when  the  defendant  haa 
not  been  served  with  process,  or  entered  any  appearance  by  attorney 
or  otherwise,  is  a  nullity,  and  will  not  be  enforced  in  this  State.  Sim 
v.  Frank,  109. 

FORFEITURE. 
In  contracts  when  time  is  not  made  essential. 

1.  BhU  in  equity.  Where  a  bond  for  a  deed  provides  that  if  default 
be  n.ade  in  the  payment  of  a  note  given  for  the  price  of  land  when 
due,  the  agreement  to  sell  shall  be  void  ;  where  time  is  not  made  of  tha 
essence  of  the  contract  a  failure  to  pay  on  the  day  will  not  work  a 
forfeiture  in  equity,     Clark  v.  Lyons,  90. 


INDEX.  64:1 

FORFEITURE.    In  contracts  when  time  is  not  made  essential. 
Continued. 

2.  Not  favored  in  equity.  The  doctrine  in  equity  is  compensation, 
and  not  forfeiture,  and  a  rigid  forfeiture  should  not  be  exacted  of  a 
party  who  has  acted  in  good  faith.     Ibid.  90. 

FORMER  DECISIONS. 

As  to  constitutionality  of  laws  creating  inferior  local  courts.  See 
INFERIOR  LOCAL  COURTS,  1. 

FRANCHISE. 

Sale  of. 

Must  be  authorized  by  statute.    See  CORPORATION,  7. 

FRAUD. 
Inter  partes. 

Deed  obtained  through,  may  be  set  aside.  Where  the  execation  of  a 
deed  is  procured  through  fraud  and  covin,  by  which  the  grantor  is  led 
to  believe  it  is  for  an  entirely  different  tract  of  land  than  the  one 
described,  a  court  of  equity  will  set  it  aside  ;  and  it  is  not  for  the 
fraudulent  grantee  to  urge  that  the  grantor  did  not  use  proper  care 
and  precaution.     Lloyd  v.  Higbee,  494. 

As  to  creditors. 

Loaning  mortgaged  chattel  to  mortgagor  after  possession  taken.  See 
MORTGAGE,  6. 

GARNISHMENT. 

By  judgment  creditor. 

1.  When  it  lies.  To  entitle  a  judgment  creditor  to  maintain  a  gar- 
nishee proceeding,  two  things  must  concur:  there  must  have  been  an 
execution  returned  by  the  proper  officer,  no  property  found,  and  the 
plaintiff  must  file  an  affidavit  that  the  defendant  in  execution  has  no 
property,  within  his  knowledge,  subject  to  execution,  and  that  he  has 
just  reason  to  believe  that  another  person  is  indebted  to  the  defendant 
or  has  effects  or  estate  of  the  defendant  in  his  hands.  Chanate  et  al.  v 
Martin  ;  Same  v.  Bohmann,  49. 

2.  Defenses  allowed  garnishee.  A  garnishee  will  be  allowed  to  snow 
in  defense  that  the  original  judgment  has  been  paid  or  discharged,  or 
that  the  judgment  debtor  had  real  estate,  unincumbered,  which  he 
offered  to  turn  out  on  execution.     Ibid.  49. 

3.  Officer's  return  not  conclusive  on  garnishee.  The  officer's  return  of 
no  property  found  on  an  execution  is  not  conclusive  on  a  garnishee, 
and  X\\e  prima  facie  case  made  by  it  and  the  affidavit  may  be  rebutted  ; 
and  when  the  answer  is  received,  denying  the  fact,  it  will  be  sufficient 
to  rebut  it.     Ibid.  49. 

Dismissal. 

4.  When  no  issue  is  taken  upon  matter  in  answer.  Where  a  gai- 
nishee  shows  in  his  answer  that  the  judgment  debtor  had  property 
subject  to  execution  which  he  offered  to  turn  out,  if  the  plaintiff  takee 
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GARNISHMENT.    Dismissal.    Continued. 

no  issue  upon  this  part  of  the  answer,  it  is  the  duty  of  the  court  to  dis- 
miss the  proceeding.    Ibid.  49. 

5.  When  improperly  brought.  The  court  may,  and  it  is  its  duty,  at 
any  stage  of  the  proceeding,  to  dismiss  the  same  upon  its  appearing 
that  the  process  was  improvidently  issued.    Ibid.  49. 

6.  Design  of  statute,  allowing.  The  obvious  design  of  the  statute  is 
to  authorize  this  proceeding  only  in  case  of  a  failure,  after  reasonable 
efforts,  in  good  faith,  are  made  to  collect  the  judgment  by  the  ordinary 
process.     Ibid.  49. 

GUARDIAN  AD  LITEM. 
Sale  of  lakd  by  administrator. 

Cannot  be  made  on  admission  in  answer  of.  See  ADMINISTRATION 
OF  ESTATES,   16. 

GUARANTY. 
Whether   party   indorsing   note   is   liable   as   guarantor   or 
,     INDCRSER.     See  ASSIGNMENT,  1. 

HIGHWAY. 

Obstructions. 

1.  Right  to  remove  fences.  Where  a  highway,  after  its  location,  has 
not  been  open  to  the  public  use,  nor  any  notice  given  to  the  owner  of 
the  land  over  which  it  is  laid,  by  the  commissioners,  to  remove  his 
fence,  neither  the  commissioners  of  highways  nor  any  other  person  can 
remove  the  fence  without  committing  a  trespass.  Taylor  v.  Marcy, 
426. 

2.  Claim  for  damages  on  location.  Where  the  statutory  notice  is 
given  of  a  proceeding  to  lay  out  a  highway,  the  owners  of  the  land 
over  which  it  is  laid  must  claim  damages  before  the  Commissioners  of 
highways,  or  before  the  supervisors,  on  appeal,  or  they  will  be  estopped 
from  afterward  asserting  any  claim  therefor.     Ibid.  426. 

Exemption  from  road  labor. 

Cities  and  towns.     See  TAXES  AND  TAXATION,  1,  2,  3. 
By  dedication.     See  DEDICATION,  1-4. 

No  indictment  lies  against   supervisor  for  neglect  of  duty. 
See  CRIMINAL  LAW,  7. 
HOMESTEAD. 
Not  subject  to  lien  of  judgment. 

1.  A  homestead  of  a  debtor  is  not  subject  to  the  lien  of  a  judgment 
and  execution  against  him,  and  he  may  sell  or  mortgage  it,  and  the 
same  will  not  thereby  be  subjected  to  a  levy  and  sale.  Oreen  v.  Marki 
et  al.,  204. 

2.  iV(?  act  required  to  avail  of  exemption.  Under  the  statute,  the 
debtor  falling  within  its  provisions  is  required  to  perform  no  act,  or 
discharge  any  duty,  or  even  manifest  any  intention  to  avail  himself  of 
its  benefit.     Ibid.  204. 
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HOMESTEAD.    Not  subject  to  lieii  op  judgment.     Continued. 

3.  How  the  exemption  discharged.  Where  the  law  has  cast  tliis 
exemption  upon  the  debtor,  it  will  be  discharged  from  that  condition 
when  the  debtor  ceases  to  occupy  it  as  a  residence,  shall  cease  to  have 
a  family,  or  shall  release  or  waive  it  in  writing,  subscribed  and 
acknowledged  by  him  in  the  same  manner  as  deeds  are  required  to  be 
acknowledged.     Ibid.  204. 

4.  A  court  of  equity  will  set  aside  sale  of,  on  execution,  in  favor  of  a 
grantee.  If  a  homestead  is  sold  under  execution  when  not  liable  to 
levy  and  forced  sale,  a  court  of  equity  will  set  the  same  aside  as  a 
cloud  upon  the  title,  on  bill  filed  by  a  grantee  of  the  judgment  debtor, 
where  the  sale  is  made  after  a  conveyance  to  him.     Ibid.  204. 

5.  Acquired  after  mortgage  lien.  No  homestead  rights  will  attach 
to  premises  by  making  them  a  homestead  after  the  execution  of  a 
mortgage,  as  against  the  mortgagee  or  his  assignee.  McCormick  et  al. 
V.  Wilcox,  247. 

7.  Act  relating  to,  liberally  construed.  The  homestead  act  is  a  reme- 
dial act,  and  is  to  be  so  construed  as  most  effectually  to  meet  the  be- 
nevolent purposes  of  its  framers,  without,  however,  departing  from  the 
plain  and  obvious  meaning  of  the  language  used.  Deere  v.  Chapman, 
498. 

8.  Character  of  estate  to  which  it  may  attach.  It  is  not  necessary 
to  a  homestead  exemption  that  the  party  claiming  it  shall  be  the  owner 
in  fee  of  the  premises,  A  less  estate  than  a  fee  will  be  protected. 
Ibid.  498. 

HUSBAND  AND  WIFE. 
Husband's  liability  for  goods  furnished  wife. 

1.  Grounds  upon  which  husbana's  liability  rests,  questions  of  fact. 
Whether  goods  furnished  the  wife  are  suitable  to  the  husband's  posi- 
tion and  means,  and  whether  she  was  justified  in  deserting  him,  are 
questions  of  fact  for  the  jury  to  determine  upon  all  the  evidence.  Rea 
V.  Durkee,  414. 

2.  Evidence  as  to  cause  for  desertion.  To  justify  a  wife  in  deserting 
her  husband,  the  causes  must  be  grave  and  weighty.  Extreme  harsh- 
ness and  great  austerity  of  manner  and  treatment,  a  want  of  care  in 
providing  for  the  wife  and  his  family  in  a  reasonable  manner,  as  also 
indignities  to  the  wife,  may  be  considered  by  the  jury  in  determining 
whether  there  was  a  justification  for  the  separation.     Ibid.  414. 

3.  Sufficiency  of  cause  for  desertion.  The  cause  that  will  justify  a 
wife  in  leaving  her  husband,  and  make  him  liable  for  her  contracts, 
must  be  of  the  same  character  which,  if  continued  or  repeated  from 
time  to  time^or  two  years,  would  form  a  legal  ground  for  divorce. 
Ibid.  414. 

4.  Burden  of  proof  to  show  husband's  liability.  Where  goods  are  sup 
plied  to  a  woman  living  separate  from  a  husband,  the  burden  of  proo,-" 
rests  upon  the  person  giving  credit  to  show  the  husband's  liability,  the 
presumption  being  against  the  same.     Ibid.  414. 
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HUSBAND  AND  WIFE.     Husband's  liability  fob  goods  furnished 
WIFE.     Continved. 

5.  When  husband  is  liable  for  goods  furnished  to  his  wife.  If  a  hus- 
band disregards  his  duty  to  furnish  his  wife  with  all  articles  necessary 
and  suitable  to  his  degree  and  condition  in  life,  she  may  procure  them 
from  whom  she  pleases,  and  he  will  be  liable  for  their  payment.  Ibid. 
414. 

6.  Neglect  or  agency  necessary  to  create  husband's  liability.  As  the 
husband  has  the  right  to  furnish  such  necessaries  in  the  mode  he 
chooses,  unless  he  fails  in  the  performance  of  this  duty,  or  it  is  shown 
that  he  has  recognized  such  contracts  by  the  wife  as  binding  on  him, 
he  will  not  be  liable  to  others  for  goods  furnished  her.     Ibid.  414. 

7.  Not  liable  if  the  wife  deserts  him  without  cause.  If  the  wife,  with- 
out any  or  sufficient  cause,  deserts  her  husband,  and,  contrary  to  his 
wish,  lives  separate  from  him,  he  will  not  be  liable  for  her  contracts 
for  necessaries.     Ibid.  414. 

IMMATERIAL  ISSUE. 
Striking  plea  presenting,  from  files.     See  PLEADING,  7. 

IMPLIED  PROMISE. 

Op  banker. 

To  pay  out  depositor's  funds  on  checks.  See  BANKS  AND  BANKERS,!. 

INFANCY. 

Disaffirmance  op  infant's  deed. 

Time  alloioed.  Where  a  party,  during  infancy,  has  executed  a 
conveyance  of  his  real  estate,  he  must,  if  he  wishes  to  disaffirm  the 
same,  do  so  within  a  reasonable  time  after  attaining  his  majority,  and 
three  years  is  held  a  reasonable  time.     Blankenship  et  al.  v.  Stout,  116. 

INFERIOR  LOCAL  COURTS. 
Constitutional  requirement. 

1.  Uniformity  of  organization  and  jurisdiction.  The  constitutional 
provision  requiring  that  inferior  local  courts  that  might  be  created  in 
cities,  shall  have  a  uniform  organization  and  jurisdiction,  does  not  re- 
quire that  all  such  courts  in  the  State  shall  be  uniform  in  this  respect, 
but  that  the  several  courts  in  the  same  city  shall  be  uniform  in  the 
same  class.     Stow  v.  The  People,  69. 

2.  Former  decision.  The  intimation  in  the  opinion  of  the  court  in 
Perry  et  al.  v.  The  People,  14  111.  496,  that  all  the  inferior  local  courts 
in  all  the  cities  of  the  State,  which  might  be  established,  must  have  a 
uniform  organization  and  jurisdiction,  was  unnecessary  in  that  case, 
and  such  ia  not  the  rule.     Ibid.  69. 

INJUNCTIONS. 
Op  the  collection  of  taxes. 

1.  Bill  to  enjoin.  Where  a  portion  of  a  tax  is  admitted  to  be  legal, 
and  a  bill  filed  to  enjoin  that  portion  of  the  tax  which  is  illegal  fails 
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INJUNCTIONS.     Of  the  collection  of  taxes.    Continued. 

to  show  what  part  is  illegal,  no  relief   can  be  granted.      O'Kane  v. 
Treat  et  al.,  458. 

2.  Of  the  bond  required.  On  granting  an  injunction  to  stay  the  col- 
lection of  taxes,  a  bond  should  be  required  conditioned  only  for  the 
payment  of  such  damages  and  costs  as  may  be  awarded  on  a  dissolu- 
tion of  the  injunction.     Ryan  et  al.  v.  Anderson  et  al.,  330. 

3.  Effect  of  motion  to  dissolve.  A  motion  to  dissolve  a  temporary 
injunction  for  want  of  equity  in  the  bill  performs  the  office  of  a  de- 
murrer, and  admits  the  truth  of  all  the  allegations  relied  upon  to  enti- 
tle the  complainant  to  an  injunction.     Titus  et  al.  v.  Mahee  et  al.,  233. 

When  order  dissolving  may  be  reviewed.     See  APPEAL,  1 

INJUNCTION  BOND. 

Measure  of  damages.     See  MEASURE  OF  DAMAGES,  14. 

INSTRUCTIONS. 

T'aking  questions  of  fact  from  jury.  An  instruction  which  takes 
from  the  jury  any  material  question  of  fact  in  a  case  is  erroneous. 
Frasure  v.  Zimmerly,  184. 

Faulty  counts  reached  by.     See  PLEADING,  3. 

INSURANCE. 

1.  Waiver  of  defects  in  proofs  of  loss.  If  an  insurance  company,  or 
an  officer  authorized  to  adjust  losses,  refuses  to  pay  on  other  grounds 
than  a  defect  in  the  preliminary  proofs,  and  suggests  no  defects  in  the 
same,  this  will  be  a  waiver  of  the  defects,  if  any,  and  the  proofs  will 
be  considered  as  duly  made  according  to  the  terms  of  the  policy. 
Peoria  Marine  and  Fire  Insurance  Go.  v.  Whitehill,  382. 

2.  Of  the  officer  taking  proofs.  A  few  yards,  more  or  less,  as  to  the 
distance  of  the  residence  of  the  notary  or  magistrate  who  is  required 
to  certify  the  proofs  in  relation  to  a  loss,  will  not  be  regarded.  Ibid. 
382. 

3.  Limiting  time  in  which  suit  must  be  brought.  An  insurance  com- 
pany has  the  right  in  its  policies  to  limit  the  time  in  which  an  action 
shall  be  brought  for  a  loss,  but  such  condition  may  be  waived  by  the 
subsequent  conduct  of  the  company.     Ibid.  382. 

Recovery  for  partial  loss  under  averment  of  a  total  one.  See  PLEAD- 
ING AND  EVIDENCE,  4,  5. 

INTEREST. 

Recoverable  on  foreign  decree. 

1.   Without  averment  in  declaration.    The  plaintiflF  may  recover  in- 
terest in  an  action  upon  a  decree  of  another  State  without  an  averment 
in  his  declaration  that  interest  is  allowed  thereon  by  the  laws  of  the 
State  where  it  was  rendered.     Warren  v.  McCarthy  et  al,  adm'rs,  83. 
69  — 25th  III. 
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INTEREST.     Continued. 
When  recoverable. 

2.  On  assessment  of  damages  for  'property  taken.  If  a  city  neglects 
to  pay  damages  awarded  for  property  taken  to  open  or  extend  a  street, 
beyond  a  reasonable  time,  as  for  the  space  of  two  years,  interest  will 
be  allowed  on  the  claim.  City  of  Chicago  v.  WheeUr,  396. 
Memorandum  as  to,  held  meanifigless.  See  PROMISSORY  NOTE,  1. 
May  be  included  in  recognizance  in  attachment.  See  ATTACH- 
MENT, 3. 

INURING. 

Op  subsequently  acquired  title.     See  CONVEYANCE,  9. 
JOINT  OBLIGATION. 

Defense  of  one  defendant  available  to  all.  If  several  are  sued  upon 
a  bond  as  joint  obligors,  and  one  of  them  succeeds  upon  a  plea  of  nan 
est  factum,  verified,'  this  necessarily  discharges  all  the  other  defend- 
ants.    Morrow  et  al.  v.  People,  use,  etc.,  293. 

JUDGMEN'l. 

In  action  ex  contractu  against  several. 

1.  Must  be  against  all  or  none.  In  a  suit  upon  a  joint  and  several 
bond,  where  the  obligors  are  sued  jointly,  the  plaintiflF  must  prove  a 
joint  contract  against  all,  and  recover  against  all  or  none,  unless  a  per- 
sonal defense  is  successfully  interposed,  such  as  infancy,  or  bank- 
ruptcy, in  which  case  he  may  recover  against  those  to  whom  such 
defense  does  not  apply.  Morrow  et  al.  v.  People,  use,  etc.,  292.  See 
Cooley  et  al.  v.  8ears  et  al.,  501. 

Form  of. 

2.  Debt  on  penal  bond.  In  an  action  of  debt  upon  a  penal  bond,  the 
judgment  for  the  plaintiff  should  be  for  the  penalty  as  the  debt,  to  be 
discharged  by  the  payment  of  the  damages  found.  Stose  v.  The  People, 
for  use,  etc.,  492. 

Of  justice  op  the  peace. 

3.  No  particular  form  required.  No  particular  form  is  required  to 
make  the  finding  of  a  justice  of  the  peace  a  judgment,  provided  it  is 
final  and  may  subject  the  party  against  whom  it  is  given  to  injury. 
The  finding  in  a  distress  for  rent  is  practically  a  judgment.  Kimball 
V.  Biter,  249. 

4.  When  court  is  held  at  place  which  proves  not  to  be  the  county  seat 
The  fact  that  the  circuit  court  is  mistaken  in  its  conclusions  as  to 
which  of  two  places  is  the  legal  county  seat,  and  holds  court  at  the 
wrong  place,  will  not  render  the  proceedings  and  judgments  nullities. 
Robinson  et  al.  v.  Moore,  118. 

5.  On  remittitur.  Where,  after  verdict,  a  remittitur  is  entered,  it 
is  erroneous  to  enter  judgment  for  the  sum  found  by  the  jury.  The 
order  should  recite  the  finding  of  the  jury,  the  amount  remitted,  and 
then  proceed  to  render  judgment  for  the  remainder.  Farr  v.  John 
ton,  430. 
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JUDGMENT.     Of  justice  of  the  peace.     Continued. 

6.  In  suit  by  one  corporation  against  another.  When  a  suit  is  brought 

by  one  corporation  against  another,  it  is  erroneous  to  render  judgment 

against  the  individuals  composing  the  one  corporation  in  favor  of  the 

individual  members  of  the  other.     Campbell  et  al.  v.  Brunk  et  al.,  310. 

Form  op,  in  debt  on  penal  bond.     See  DEBT,  4. 

Of  its  lien.     See  LIENS,  8. 

When  rendered  in  supreme  court.     See  PRACTICE  IN  SUPREME 
COURT,  2. 

On  scire  facias  to  foreclose.     See  SCIRE  FACIAS,  5. 
Op  sisiER  state.     See  FOREIGN  JUDGMENT  AND  DECREE,  1,  2,  3. 
At  succeeding  term  for  not  complying  with  condition.     See  NEW 
TRIAL,  3. 

JUDICIAL  SALES. 
Of  the  sale. 

1.  Tracts  should  be  offered  separately.  Where  an  execution  is  .evied 
on  a  farm  consisting  of  several  tracts  of  latud,  it  is  the  duty  of  the 
sheriff  to  offer  each  tract  separately,  using  his  own  judgment  as  to  the 
subdivision,  and  if  the  smallest  subdivision  will  not  sell,  then  add  an- 
other to  it,  and  so  on  until  it  has  been  offered  in  subdivisions,  when,  if 
it  does  not  sell,  he  may  sell  the  same  en  masse  on  a  reasonable  bid, 
making  a  full  return  of  all  the  facts.     Phelps  v.  Conover,  272. 

2.  Adjournment  of  sale.  The  officer  offering  lands  for  sale  should 
exercise  a  sound  discretion  as  to  adjourning  the  sale,  and  it  seems  he 
ought  to  do  so  when  there  are  no  bidders  but  the  plaintiff  in  the  exe- 
cution, or  his  attorney,  unless  the  plaintiff  will  bid  on  each  subdivision. 
Ibid.  272. 

Of  the  notice  to  set  aside. 

3.  Waiver  of  sufficiency  of  notice  to  set  sale  aside.  If  the  purchaser 
of  land  at  a  sale  under  his  execution  appears  to  a  motion  to  set  the  sale 
aside,  without  objection,  he  cannot  afterwards  object  to  the  sufficiency 
of  the  notice.     Ibid.  272. 

Grounds  for  setting  aside. 

4.  In  general.  Good  faith  is  required  in  all  judicial  sales  by  both  the 
purchaser  and  the  officer  making  the  same.  Any  departure  by  the  offi- 
cer from  the  requirements  of  the  law,  or  from  the  terms  of  the  decree 
under  which  he  acts,  or  the  neglect  of  any  other  duty,  resulting  in  ma- 
terial injury  to  the  owner,  will  furnish  cause  for  setting  aside  the  sale. 
Meeker  et  al.  v.  Evans  et  al.,  283. 

5.  Slight  deviations  working  no  material  injury.  But  slight  deviations 
or  trifling  irregularities,  producing  no  injury,  or  unimportant  injury, 
will  not  afford  any  ground  for  avoiding  the  sale.     Ibid.  283. 

6.  Sale  en  masse  of  several  tracts.  When  several  distinct  tracts  are 
to  be  sold  by  a  master  or  other  officer,  they  should  be  offered  separately, 
unless  it  is  evident  that  more  money  will  be  realized  by  selling  them 
together  as  one  tract.    Ibid.  283. 
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JUDICIAL  SALES.    Grounds  for  setting  aside.     Continued. 

7.  When  several  tracts  are  sold  en  masse  for  a  gross  sum  on  the  same 
bidding,  in  the  absence  of  proof  to  the  contrary,  it  will  be  presumed 
that  they  brought  less  than  they  would  if  they  had  been  sold  separately. 
Ibid.  283. 

8.  Preventing  competition  by  purchaser.  Where  a  purchaser  of  land 
at  a  sheriff's  sale  resorts  to  fraudulent  means  to  prevent  competition, 
such  as  falsely  representing  that  he  is  buying  for  the  heirs  of  the  debtor, 
a  court  of  equity  will  avoid  the  sale  and  conveyance,  as  against  him  and 
purchasers  from  him  v?ith  notice,  or  who  are  mere  volunteers.  Bethel 
et  ai.  V.  Sharp  et  al.,  156. 

PtJBCHASER  AT,  WHEN  HELD  A  TRUSTEE.      See  TRUSTS,  4. 

Op  personalty.     See  SALE,  4. 
JURISDICTION. 
Inferior  courts. 

County  couH  of  Bond  county.     See  BOND  COUNTY  COURT. 
Want  op,  as  to  person. 

Defense  to  suit  on  foreign  decree.    See  FOREIGN  JUDGMENT  AND 
DECREES,  1,  3,  3. 

JURY. 

Swearing. 

When  several  cases  are  submitted.    See  PRACTICE,  1. 

JUSTICE  OF  THE  PEACE. 

1.  Bight  to  take  cause  under  admaement.  A  justice  of  the  peace  can- 
not take  a  case  under  advisement  indefinitely  after  the  evidence  ia 
closed,  even  by  consent  of  the  parties.    Harrison  v.  Chipp,  471. 

2.  Bight  of  parties  to  he  present  at  emery  step  in  cause.  The  law  gives 
the  parlies  to  a  suit  before  a  justice  of  the  peace  the  right  to  be  present 
at  every  step  taken  in  the  case,  and  the  justice  has  no  power  to  deprive 
them  of  this  right.     Ibid.  471. 

Form  of  judgment.    See  JUDGMENT,  3. 

LANDLORD  AND  TENANT. 

Damages  op  tenant  on  eviction.    See  MEASURE  OF  DAMAGES,  4. 

Facts  not  held  to  stop  rent.     See  RENT,  3,  4. 

Distress  for  rent.     See  DISTRESS,  1,  3. 

What  will  discharge  payment  op  rent.    See  RENT,  1. 
LAW  AND  FACT. 

Agency  and  its  extent,  question  op  pact.    See  AGENCY,  1. 

LEVY. 
Validity  op,  on  personalty. 

1.  Officer  must  take  such  possession  as  to  apprise  others  of  the  levy. 
The  officer  must  take  personal  property  into  his  possession  within  a 
reasonable  time  after  he  levies  on  it,  unless  a  delivery  bond  is  tendered. 
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LEVY.    Validity  op,  on  personalty.     Continued. 

and  in  such  an  open,  public  and  unequivocal  manner  as  to  apprise 
everybody  that  it  has  been  taken  in  execution.  Minor  v.  Herriford  et 
at.,  304. 

2.    What  necessary  to  constitute.     To  constitute  a  valid  levy  on  per- 
sonal property  it  must  be  within  the  power  and  control  of  the  oflScer, 
and  he  must  so  deal  with  it,  that  without  the  protection  of  the   writ 
his  acts  would  make  him  a  trespasser.     Ibid.  304. 
Mortgagor's  interest  in  chattel.  ' 

Suijeet  to.    See  EXECUTION,  1. 
LIENS. 
Mechanic's. 

1.  Contract  mvstjix  time  to  perform.  If  the  petition  for  a  mechanic's 
lien  and  the  proof  show  that  no  time  was  specified  in  the  contract, 
within  which  it  was  to  be  performed,  no  relief  can  be  had.  Scott  et  aL 
V.  Keeling,  316. 

2.  For  material  furnished  on  account.  Under  the  statute  no  lien  is 
created  upon  any  premises  when  lumber  is  furnished  upon  open  general 
account,  without  reference  to  its  being  put  into  any  particular  building. 
HUl  et  al.  V.  Bishop  et  al. ,  307. 

3.  Petition  as  to  time  contract  is  to  be  performed.  When  a  petition 
for  a  mechanic's  lien  states  no  time  within  which  the  contract  was  to 
be  performed,  it  is  fatally  defective  on  error.  Columbus  Machine 
Manufacturing  Co.  et  al.  v.  Dorwin  et  al.,  158. 

4.  Rule  of  construction  of  the  law.  The  court  will  give  the  act  re- 
lating to  mechanic's  liens  a  liberal  construction  as  to  cases  clearly 
within  its  provisions,  but  will  not  extend  it  to  cases  which  the  legisla- 
ture have  not  included,  as  the  lien  is  partial  in  its  operation  and  opposed 
to  common  right.     Phillips  v.  Stone  et  al.,  66. 

5.  Requisites  of  petition  as  to  time  of  performance,  etc.  A  petitioner 
for  the  benefit  of  a  mechanic's  lien  must  bring  himself  within  the 
terms  of  the  statute .  He  must  show,  in  his  pleading,  a  time  within 
which  the  contract  was  to  be  performed  by  the  agreement,  and  a  time 
when  the  money  was  to  be  paid,  as  limited  by  the  act,  and,  on  the 
hearing,  these  allegations  must  be  proved.     Ibid.  66. 

Vendor's  lien. 

6.  As  against  homestead.  A  vendor's  lien  for  the  purchase  money  ol 
land  is  protected  against  the  homestead  exemption.  But  this  may  be 
lost  by  taking  a  new  security.  As,  if  the  vendor  sells  the  note  given 
for  the  purchase  money,  and  the  assignee  gives  it  up  and  takes  a  new 
note  from  the  maker,  the  lien  will  be  lost.     Phelps  v.  Conover,  372. 

Of  execution. 

7.  WJi-en  it  ceases.  Return  day.  An  execution  ceases  to  be  a  lien 
on  personal  property  after  its  return  day.    Minor  v.  Herriford  et  al.,  304. 

Op  judgment. 

8.  Is  purely  statutory.     The   lien  of  a  judgment  upon  lands,  being 
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LIENS.     Of    judgment     Continued. 

conferred  by  statute  alone,  and  not  as  a  common  law    right,  can  only 
attach  and  become  effective  in  the  mode,  and  at  the  time,  and  upon  the 
conditions  and  limitations  imposed  by  the  statute  itself.     Green  ▼. 
Marks  et  al.,  204. 
Of  chattel  mortgage. 

On  subsequently  acquired  property.    See  MORTGAGE,  7. 
Of  landlord. 

On  crops  raised  by  an  under-tenant.    See  DISTRESS,  1,  3. 
Of  collector's  warrant.    See  TAXES  AND  TAXATION,  7. 

LIMITATION. 

What  law  governs. 

1.  A  limitation  law  passed  after  a  contract  is  entered  into,  and  whlcli 
is  repealed  before  a  right  of  action  accrues  upon  it,  cannot  in  the  lea&t 
affect  the  remedy.     Beesley  v.  Spencer,  199. 

2.  The  limitation  laws  in  force  at  the  time  a  right  of  action  accrues 
upon  a  note,  or  other  contract,  must  control  as  to  the  time  in  which  a 
suit  shall  be  brought.     Ibid.  199. 

3.  In  suit  upon  assignment  of  note.  Under  the  act  of  November, 
1849,  in  an  action  by  an  assignee  of  a  promissory  note  against  the  as- 
signor, the  period  of  limitation  is  sixteen  years  from  the  maturity  of 
the  no.e.    Ibid.  199. 

Of  claims  against  estates.     See  ADMINISTRATION,  9, 11, 14. 
:Squity  follows  the  law.     See  ADMINISTRATION,  15. 

MALICIOUS  PROSECUTION. 
Proof  op  want  of  probable  cause. 

Discharge  is  not  sufficient.  The  discharge  of  one  accused  of  crime, 
by  an  examining  magistrate,  is  not,  of  itself,  sufficient  evidence  of  the 
want  of  probable  cause  to  sustain  an  action  for  a  malicious  prosecu- 
tion.    T/iorpe  V.  Balliett,  300. 

MANDAMUS. 
Of  the  petition. 

1.  When  petition  must  be  verified.  While  the  strict  English  rule  of 
supporting  an  application  for  a  mandamus  for  a  supposed  failure  of 
duty  by  separate  affidavits  is  not  essential  under  our  practice,  still  the 
petition  must  contain  a  statement  of  all  the  facts  necessary  to  show  a 
right  to  the  relief  sought,  and  they  must  be  verified  by  a  jurat  or  affi 
davit  in  some  form.    People  ex  rel.  v.  City  of  Chicago,  402. 

What  may  be  tried  by. 

2.  Right  to  an  office.  Mandamus  is  not  the  proper  writ  by  which  to 
try  and  finally  determine  the  rights  of  parties  to  an  office.  Under  it 
the  court  can  only  determine  whether  the  relator  is  entitled  to  the 
records  and  insignia  of  the  office,  and  not  whether  he  is  permanently 
allowed  to  hold  and  enjoy  the  same.    People  ex  rel.  v.  Head,  287. 

I 
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MASTER  IN  CHANCERY. 

Rights  of  parties  to  notice,  on  reference.    See  CHANCERY,  21. 

Exceptions  to  report.    See  CHANCERY,  32. 

Practice  to  open  his  statement  op  account.    See  CHANCERY,  23. 
MASTER  AND  SERVANT.  * 

When  the  relation  exists. 

1.  Relation  does  not  exist  between  owner  of  premises  and  contractors. 
Where  the  owner  of  premises  enters  into  a  contract  with  a  workman  to 
erect  a  building  upon  a  public  street,  and  surrenders  possession  for 
that  purpose,  neither  the  contractor  nor  his  employees  are  regarded  in 
law  as  the  servants  of  the  owner,  as  they  are  not  under  his  control,  but 
are  bound  by  the  terms  of  the  contract  only.  Seammon  et  al.  v.  City  of 
Chicago,  361. 

2.  Master's  liability  for  act  of  servant.  It  is  a  rule  of  very  general, 
if  not  universal  application,  that  a  master  is  liable  for  the  negligence 
of  his  servants  while  acting  under  his  directions.  The  reason  of  the 
rule  is  that  the  servant,  while  engaged  in  the  business  of  the  master, 
is  presumed  to  be  acting  under  his  directions,  and  this  presumption  of 
law  cannot  be  rebutted.     Ibid.  361. 

MEASURE  OF  DAMAGES. 
For  breach  of  contract. 

1.  When  special  damages  are  not  alleged.  Where  the  action  is  for  che 
breach  of  a  contract,  and  no  special  damages  are  stated  in  the  declara- 
tion, the  plaintiff's  recovery  will  be  confined  to  such  damages  as  natu- 
rally arise  from  the'breach  complained  of.     Olmstead  v.  Btorke,  74. 

2.  Indirect  or  remote  ;  loss  of  profits.  In  all  breaches  of  contracts  in 
which  there  is  no  element  of  fraud,  willful  negligence  or  malice,  the 
damages  consist  solely  in  the  direct  pecuniary  loss.  No  indirect  loss  ia 
considered.  The  loss  of  probable  profits  constitutes  no  part  of  the 
damages.     Ibid.  74. 

3.  Special  damages  must  be  alleged.  It  is  a  rule  of  pleading  that 
where  the  damages  sustained  have  not  necessarily  accrued  from  the 
act  complained  of,  the  plaintiff  must  state  the  particular  damages  he 
has  sustained,  to  prevent  surprise,  or  he  will  not  be  allowed  to  give 
evidence  in  respect  thereto,  and  not  then,  if  remote.  Ibid.  74. 
Landlord  and  tenant. 

4.  On  eviction  of  tenant  by  landlord.  If  a  tenant  is  evicted  from  land 
after  his  crops  are  planted,  their  value  as  they  stood  at  the  time  of  the 
eviction  is  the  measure  of  his  damages  ;  but  where  he  has  only  broken 
a  portion  of  the  ground  when  evicted  by  his  landlord,  without  malice, 
on  the  part  of  the  latter,  and  the  use  of  the  premises  to  that  time,  and 
of  the  house  afterwards,  are  worth  all  his  labor,  and  the  declaration 
shows  no  special  damages,  he  can  recover  only  nominal  damages, 
Ibid.  74. 

Qbnkral  and  special. 

5.  Defined.    General  damages  are  such  as  the  law  implies  and  pr* 
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MEASURE  OF  DAMAGES.    General  and  special.    Continued. 

sunies  to  have  accrued  from  the  wrong  complained  of.     Special  dam- 
ages are  such  as  really  take  place,  but  not  necessarily,  and  therefore 
are  not  implied.     Ibid.  74, 
In  actions  on  contracts. 

6.  Agreement  to  subscribe  for  stock.  An  agreement  to  subscribe  for  a 
certain  amount  of  stock  is  like  an  agreement  to  purchase  any  specific 
article  of  property,  and  if  there  has  not  been  a  delivery  or  an  offer  to 
deliver  the  stock,  the  measure  of  damages  is  not  the  value  of  the  stock, 
but  only  such  as  would  result  from  the  loss  of  the  sale.  Thrasher  v. 
Pike  County  Railroad  Co.,  340. 

7.  On  an  agreement  for  the  sale  and  purchase  \)f  stocks,  and  a 
refusal  by  the  purchaser  to  take  the  stocks,  the  measure  of  damages 
is  ordinarily  the  diflference  between  the  par  value  of  the  stocks  and 
their  market  value,  or  between  them  and  money.     Ibid.  340. 

8.  Partial  breach  before  time  for  entire  performance.  If  sui  t  is  brought 
lor  the  breach  of  a  portion  of  a  contract  before  the  time  fixed  for  its 
entire  performance,  the  damages  will  be  limited  to  those  actually  sus- 
tained at  the  time  of  bringing  suit,  and  such  recovery  will  be  a  bar  to 
any  further  recovery  for  such  breach.     Crabtree  v.  HagenbaugJi,  214. 

9.  Breach  of  covenant  in  deed  as  to  title.  If  two  tracts  of  land  are 
Bold  for  a  gross  sum,  and  conveyed  by  deed  with  warranty  of  title,  and 
a  covenant  against  incumbrances,  and  the  title  fails  as  to  one  of  the 
tracts,  in  an  action  for  a  breach  of  the  covenant,  the  measure  of 
damages  will  be  such  a  proportion  of  the  consideration  paid,  as  the 
value  of  the  tract  lost  bears  to  the  value  of  the  whole,  and  interest  on 
such  proportion.    Major  v.  Dunnavant,  238. 

10.  In  suit  on  injunction  bond.  In  an  action  upon  an  injunction  bond 
given  in  a  suit  to  restrain  the  collection  of  school  taxes,  to  the  col- 
lector for  the  use  of  the  inhabitants  of  a  school  district,  conditioned 
for  the  payment  of  "all  moneys  and  costs  due  or  to  become  due,  and 
such  damages  as  shall  be  awarded,"  etc. :  Held,  that  the  obligors  were 
liable  for  the  payment  of  costs  in  litigating  the  injunction  suit,  in- 
cluding counsel  fees,  both  in  the  circuit  and  supreme  courts,  but  not 
for  the  payment  of  the  taxes,  as  they  were  still  collectible.  Bpan  et  al, 
V.  Anderson  et  al.,  330. 

11.  For  fraud  and  deceit  in  sale.  If  a  person,  in  the  sale  of  a  horse, 
fraudulently  and  deceitfully  represents  its  eyes  to  be  sound,  knowing 
that  such  is  not  the  case,  and  thereby  induces  the  purchase,  the  pur- 
chaser may,  within  a  reasonable  time  after  discovering  the  fraud,  re- 
pudiate the  purchase,  return  the  horse,  and  recover  back  the  price 
paid,  and  a  reasonable  compensation  for  his  keeping.  Frasure  v.  Zim- 
m,erly,  184. 

On  sale  op  property. 

12.  When  special  damages  recoverable.  And  if  the  seller  in  such  a 
case  knew,  at  the  time  of  the  sale,  that  the  horse  was  purchased  to  be 
taken  to  Kentucky  for  a  particular  service,  and  it  was  so  taken  to  that 
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State  before  the  purchaser  discovered  the  fraud,  the  latter  may  also 
recover  the  expense  of  taking  the  animal  to  such  State  and  returning 
him.    Ibid.  184. 

13.  But  if  the  purchaser  previously  discovers  the  disease,  he  will 
have  no  right  to  take  the  horse  away,  and  charge  the  seller  with  the 
expenses  of  the  trip.     Ibid.  184. 

In  suit  on  replevin  bond. 

14.  Value  of  the  use  of  property.  In  an  action  on  a  replevin  bond, 
when  the  property  is  returned,  the  plaintiff  may  recover,  as  damages, 
the  value  of  the  use  of  the  property  before  its  return,  but  he  cannot 
recover  for  the  natural  depreciation  in  value  of  a  horse  while  in  the 
possession  of  the  defendant.  The  rule  may  be  otherwise  with  other 
kinds  of  property  which  are  only  held  for  sale.  Odell  et  al.  v.  Hole, 
use,  etc.,  187. 

15.  Damages  growing  out  of  want  of  care.  If  property  replevied 
depreciates  in  value  by  abuse  or  want  of  reasonable  care  on  the  part 
of  the  plaintiff  in  replevin,  in  an  action  upon  the  replevin  bond,  the 
plaintiff  in  that  suit  may  recover  damages  for  such  depreciation. 
Ibid.  187. 

MECHANIC'S  LIEN.     See  LIENS,  1  to  5. 

MERGER. 
Effect  of  award  on  original  cause  op  action.     See   ARBITRA- 
TION. 

MILLERS. 

Liability  of,  for  grain. 

1.  Held  to  reasonable  care.  Where  grain  is  left  with  a  miller  by  a 
customer,  to  be  manufactured  into  flour,  the  law  will  imply  a  promise 
on  his  part  to  use  reasonable  care  and  diligence  for  its  preservation, 
and  to  return  the  same  on  demand.     Spangler  v.  Eicholtz,  268. 

2.  Notice  of  leaving  grain  not  essential.  It  is  not  the  notice  to  the 
miller  that  grain  is  left  in  his  mill,  that  creates  his  liability  to  take 
care  of  the  same,  but  the  fact  that  it  is  placed  there,  and  that  he  haa 
learned  such  fact.     Ibid.  268. 

MISTAKE." 
Op  middle  letter  op  grantor's  name  in  deed.    See  CONVEf- 
ANCE,  4,  5. 

MONET  HAD  AND  RECEIVED. 

When  a  recovery  may  be  had  for.    See  ASSUMPSIT 
MORTGAGE. 
Deed  op  trust. 

J..  Sale  in  violation  of  an  agreement  to  extend  time  of  payment.    If  the 
holder  of  a  note  secured  by  trust  deed  agrees  with  the  debtor  to  ex 
tend  the  time  of  payment  one  year,  upon  the  payment  of  asurjoaa 
70— 25th  III. 
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interest  in  advance,  and  the  debtor  on  the  faith  of  such  agreement 
makes  provision  for  raising  the  money  to  make  the  payment,  and  the 
creditor  afterwards  refuses  to  accept  the  money  when  offered  and  has 
the  debtor's  land  sold  by  the  trustee,  a  court  of  equity  will  set  aside 
the  sale.  8c7ioonlioven  v.  Pratt  et  al. ,  879. 
SaIjB  dnder  power. 

2.  When  debt  is  paid,  a  sale  will  be  enjoined.  When  the  debt  secured 
hy  deed  of  trust  is  fully  paid,  a  sale  by  the  trustee  will  be  enjoined, 
and  the  trustee  required  to  execute  and  deliver  a  deed  releasing  the 
premises.    McLain  v.  Lohr  et  al.,  419. 

Decree  op  foreclosure. 

3.  Effect  of  decree  on  one  not  the  mortgagor.  On  a  bill  to  foreclose  a 
mortgage  against  the  mortgagor  and  another,  a  decree  which  merely 
forecloses  the  equity  of  redemption  will  not  affect  any  title  which  that 
other  has,  which  is  not  subordinate  to  the  mortgage,  and  by  his  default 
he  admits  that  he  has  no  defense  growing  out  of  any  title  he  has- 
McCormick  et  al.  v.  Wilcox,  347. 

4.  Decree  not  stating  which  of  two  notes  shall  first  be  paid.  The 
defendant  on  a  bill  to  foreclose  a  mortgage  cannot  complain  that  the 
decree  for  the  payment  of  two  notes  of  the  same  tenor  and  amount  does 
not  declare  that  the  note  first  due  shall  first  be  paid.  Pogue  et  al.  v. 
Clark  et  al.,  308. 

Priority  op  title, 

5.  As  against  sale  on  execution.  If  the  record  of  a  mortgage  is  older 
than  a  judgment  against  the  mortgagor,  under  which  the  plaintiff 
derives  title,  a  title  obtained  under  a  foreclosure  by  scire  facias  will 
prevail,  otherwise  not.    Hall  et  al.  v.  Lance  et  al.,  250. 

Chattel  mortgage. 

6.  When  loaning  hack  after  taking  possession,  not  fraudulent  as  to 
■  creditors.  If  the  mortgagee  takes  the  mortgaged  chattels  into  posses- 
sion in  default  of  payment,  by  consent  of  the  mortgagor,  and  the  note 
to  secure  which  the  mortgage  was  given  is  destroyed,  the  mortgagee 
becomes  the  absolute  owner,  and  may,  after  having  retained  possession 
a  reasonable  time,  so  as  to  apprise  others  of  the  change,  loan  or  hire 
them  to  the  mortgagor,  and  such  act  furnishes  no  indicia  of  fraud, 
either  in  law  or  in  fact.  Having  the  property  in  possession  two  or 
thiee  days,  held  sufficient  to  apprise  all  persons  of  the  change  of 
ownership.     Cunningham  v.  Hamilton,  212. 

7.  Of  the,  on  after  acquired  property.  A  chattel  mortgage  or  deed  of 
trust  of  chattels  does  not  create  a  lien  on  personal  property  acquired 
after  its  execution,  as  against  creditors  holding  executions  against  the 
mortgagor,  unless  the  mortgagee  takes  possession  before  the  liens  of 
the  executions  attach.     Titus  et  al.  v.  Mdbee  et  al.,  232. 

As  AN  outstanding  TITLE  IN  EJECTMENT.      See  EJECTMENT,,  1. 
Proving   title   under,  as  against  sale  on  execution.    See  EVI- 
DENCE, 13. 
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MORTGAGE.    Cmtinued. 

When  extinguished  by  operation  op  law.  See  EXTINGUISH- 
MENT, 1. 

Interest  op  mortgagor  in  chattel  liable  to  levy  and  saue. 
See  EXECUTION,  1. 

SCIRB  FACIAS  TO  PORECLOSE.     See  SCIRE    FACIAS. 

Effect  op  award  on  right  to  foreclose.  See  ARBITRATION, 
7,  8,  9. 

MUNICIPAL  SUBSCRIPTION  AND  BONDS. 

1.  Tribunal  to  order  election  and  issue  bonds  in  aid  of  railway  com- 
pany. Where,  after  the  adoption  of  township  organization  by  a 
county,  a  law  is  passed,  authorizing  the  county  court  of  such,  and  other 

'  counties,  through  which  a  railroad  is  located,  to  call  an  election  upon 
the  question  of  corporate  subscription  to  its  capital  stock,  and  upon  a 
favorable  vote  to  subscribe  and  issue  bonds,  these  acts  cannot  be  exer- 
cised by  the  board  of  supervisors  of  such  county,  and  the  subscription 
so  made  and  bonds  issued  are  void.  Board  of  Supervisoi's  of  Schuyler 
County  V.  People  ex  rel.  Rock  Island  &  Alton  Railroad  Go.^  163. 
Validity  op  bonds. 

2.  Given  in  place  of  others  overdue.  Although  a  city  has  no  express 
authority  to  issue  new  bonds  in  lieu  of  others  past  due,  yet  if  it  is 
authorized  to  issue  bonds  generally,  though  to  a  limited  amount  in  each 
year,  bonds  issued  by  it,  to  take  up  others  which  are  overdue,  will  be 
valid  obligations.     City  of  Quiney  v.  Warfield,  279. 

3.  Presumption  as  to  preliminary  steps.  When  bonds  are  issued  by 
the  proper  city  authorities,  it  will  be  presumed  they  were  properly 
issued,  in  the  absence  of  proof  to  the  contrary  ;  and  if  the  recommen- 
dation of  a  finance  committee  was  a  necessary  preliminary  step,  it  wiil 
be  inferred  that  it  was  had.     Ibid.  279. 

4.  When  they  bear  greater  rate  of  interest  than  the  law  allows.  If  a 
city  issues  its  bonds  bearing  twelve  per  cent  interest,  when  it  has  no 
legal  authority  to  make  them  bear  more  than  eight  per  cent,  they 
will  not  be  void,  except  as  to  the  interest  above  eight  per  cent.  Tiid 
279. 

NAME. 
Middle  leti'er  in,  no  part  op.     See  CONVEYANCE,  5. 
Mistake  in  grantor's  name  in  deed.    See  CONVEYANCE,  4. 

NEGLIGENCE. 
Liability  op  railway  companies  por  stock  killed. 

1.  Neglect  to  fence  railroads.  Since  the  passage  of  the  act  of  1855,  re- 
quiring railway  companies  to  fence  their  roads,  etc.,  such  companies 
are  liable  for  injuries  to  stock  that  stray  upon  their  track  through  the 
want  of  the  required  fences  and  cattle-guards.  Galena  &  Chicago 
Union  Railroad  Co.  v.  Crawford,  435. 
3.  Burden  of  proof.   If  a  railway  company  has  erected  and  maintained 
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NEGLIGENCE.    Liability  of  railway  companies  for  stock  killed. 

Continued. 
sufficient  fences  and  cattle  guards,  and  stock  is  killed  or  injured,  the 
burden  of  proof  is  upon  the  owner  to  show  that  the  inj  ury  resulted  from 
the  negligence  or  willful  act  of  the  servants  of  the  company.  But  if  it 
has  failed  to  comply  with  the  statute,  the  owner  has  only  to  show  the 
injury  and  the  omission.     Ibid.  435. 

Ik  general. 

3.  Upon  what  liability  for,  is  based.  All  liability  for  injury  sustained 
is  based  upon  the  theory  that  the  party  liable  has  committed  a  wrong, 
orneglected  some  duty  —  that  direct  or  consequential  injury  has  resulted 
from  the  employment  of  immediate  force,  or  the  negligent  performance 
of  some  legal  duty,  or  in  the  negligent  use  of  persons  or  property. 
Scammon  et  al.  v.  City  of  Chicago,  361. 

4.  Liability  of  owner  of  building  for  acts  of  contractoi'.  The  owner 
of  premises  who  contracts  with  reliable,  skillful  and  competent  builders 
to  erect  a  building  thereon,  and  delivers  the  actual  possession  for  that 
purpose,  and  has  no  control  over  the  contractors,  or  their  servants,  is 
not,  during  the  progress  of  the  work,  liable  in  damages  to  a  stranger 
for  an  injury  received  in  passing  the  street,  growing  out  of  the  negli- 
gent acts  of  the  contractors  or  their  servants.  If  the  sufferer  has  any 
recourse,  it  is  against  the  contractors,  or  the  corporation  in  which  the 
property  is  situated.     Ibid.  361. 

5.  Where  an  injury  results  to  a  stranger  from  a  nuisance  in  the  side- 
walk of  a  public  street,  if  the  nuisance  necessarily  occurs  in  the  ordi- 
nary mode  of  doing  the  work,  the  owner  of  the  adjoining  premises  em- 
ploying the  same  to  te  done,  is  liable,  but  if  it  is  from  the  negligence 
of  the  contractor  or  his  servants,  the  owner  is  not  liable,  but  the  con- 
tractor is.     Ibid.  361. 

Liability  of  master  for  acts  op  servant.    See  MASTER  AND  SER- 
VANT. 

Liability  of  municipal  corporations. 

For  negligence  or  neglect  of  duty.  See  CORPORATIONS,  8 ;  and 
SPECIAL  ASSESSMENTS,  7. 

NEW  TRIAL. 
On  finding  from  the  evidence. 

1.  Where  there  is  evidence  tending  to  prove  the  issues  as  found,  and 
the  finding  is  not  clearly  against  the  weight  of  evidence,  the  verdict 
of  the  jury  will  not  be  disturbed.  Ohio  <fc  Mississippi  Railroad  Co.  v, 
Brown,  108. 

Court  may  impose  conditions. 

2.  Payment  of  costs.  The  court  in  granting  new  trials  has  the  power 
to  impose  terms,  the  most  usual  one  being  the  payment  of  the  costs. 
Buntain  v.  Mosgrove  et  al.,  138. 

3.  Vacating  order  for  non-performance  of  condition.  Where  a  new 
trial  is  granted  to  a  party  upon  condition  of  his  paying  all  the  costs, 
and  judgment  is  rendered  against  him  for  the  same,  if  the  costs  are  no'* 
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NEW  TRIAL.    Court  may  impose  conditions.    Continued. 

paid,  the  court  may,  at  a  succeeding  term,  vacate  the  order  for  a  new 
trial  and  render  final  judgment.     Ibid.  138. 

4.  On  finding  from  the  evidence.  However  much  this  court  may  be 
disinclined  to  disturb  the  finding  of  a  jury,  or  of  the  court,  yet  if  the 
finding  is  for  a  party  upon  an  issue,  which  the  evidence  is  too  indefinite 
and  slight  to  sustain,  the  judgment  will  be  reversed.  Ckment  v.  Bush- 
way  et  al.,  183. 

NOTICE. 

Of  assignment  to  a  creditor'  does  not  necessarily  afford  notice  that 
party  making,  holds  negotiable  paper  for  such  creditor.  Where  a  party 
transferred  bills  payable  to  himself,  after  an  assignment  of  his  eflfecta 

.  to  a  creditor,  to  a  party  who  had  notice  of  the  assignment,  it  was  held, 
this  was  not  necessarily  notice  that  his  creditor  had  any  claim  on  the 
same.  How  long  a  time  is  required  after  assignment  before  such  trans- 
fer can  be  made,  without  making  the  assignee  chargeable  with  notice, 
will  depend  upon  circumstances.     Cooley  et  al.  v.  Jones  et  al.,  466. 

Of  fact  that  money  was  a  trust  fund.    See  TRUSTS,  3. 

OFFICE  AND  OFFICER. 

When  protected  by  writ. 

1.  An  oflScer  who  executes  a  writ  in  good  faith,  issued  by  a  court 
having  jurisdiction  of  the  subject  matter,  and  which  is  fair  on  its  face, 
will  be  protected  from  a  prosecution,  but  the  warrant  to  have  that  effect 
must  be  regularly  returned  by  the  officer.     Slomer  v.  The  People,  58. 

Collector's  warrant. 

2.  Protects  officer  a7id  purchaser  the  sanie  as  an  execution.  A  collec- 
tor's warrant  is  designed  to  perform  the  same  office,  and  confers  the 
same  authority  as  an  execution ;  and  when  regular  and  fair  on  its  face, 
will  protect  the  officer  executing  it,  and  those  acquiring  rights  under 
it,  in  the  same  manner  and  with  like  effect  as  an  execution.  Rill  et  al. 
T.  Figley,  143. 

3.  Who  entitled  to  office  during  contest.  The  person  holding  the 
proper  canvassers'  certificate  of  his  election  to  an  office,  and  who  haa 
qualified,  is  entitled  to  the  present  possession  of  the  office,  notwith- 
standing the  prior  incumbent  has  instituted  a  proceeding  to  contest  his 
election.  The  certificate  affords  prima  facie  evidence  of  his  right  to 
the  office  until  the  canvass  is  set  aside  by  the  court  in  the  proceeding 
to  contest.     People  ex  rel.  v.  Head,  287 

Right  to. 

Not  triable  in  mandamus.     See  MANDAMUS,  2. 
Remedy  in  chancery  against,  for  violation  of  official  trust 

See  CHAJSrCERY,  4,  5.  ^ 

When  writ  will  not  protect.    See  CRIMINAL  LAW,  3,  4, 5. 
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PARTIES. 
At  law. 

1.  One  corporation  cannot  sue  on  subscription  to  another.  One  cor- 
poration cannot  maintain  an  action  upon  a  subscription  or  promise 
made  to  another,  however  identical  the  object  sought  by  both,  or  the 
parties  composing  them.     Thrasher  v.  Pike  County  Railroad  Co.,  340. 

2.  Who  may  sue  on  administrator's  bond.  An  administrator  de  bonis 
non  having  no  right  to  call  upon  a  prior  administrator  for  an  account 
of  assets  administered  by  him,  cannot  maintain  an  action  upon  his 
bond.  The  prior  administrator  is  liable  upon  his  bond  to  creditors, 
distributees  or  heirs  of  the  estate  for  the  assets  that  came  to  his 
hands,  but  not  to  his  successor.     Stose  v.  The  People,  for  use,  etc,  493. 

3.  Plaintiff —  legal  holder  of  note  only  can  recover.  In  a  suit  by  one 
as  assignee  of  a  promissory  note,  if  it  is  made  to  appear  by  disproviujg 
the  assignment,  that  the  plaintiflF  is  not  the  legal  holder  of  the  note, 
he  cannot  maintain  his  action,  whether  the  pleadings  are  verified  by 
aflSdavit  or  not.    Lockridge  v.  Nu/^kolls,  159. 

In  suits  by  and  against  cokpokations. 

4.  Corporate  name  should  he  used.  Suits  by  and  against  corporations 
should  not  be  in  the  names  of  the  individuals  composing  the  same,  but 
in  the  corporate  names.     Campbell  et  al.  v.  Brunk  et  al.,  210. 

5.  Plaintiff  in  suit  on  note  must  have  some  interest.  If  suit  is 
brought  upon  a  note  in  the  name  of  a  party  who  has  no  claim  to  the 
money,  and  no  interest  in  it,  either  legal  or  equitable,  and  who  has  no 
knowledge  of  the  bringing  of  the  suit,  no  recovery  can  be  had.  Moore 
V.  Maple  et  al,  302. 

In  chancery. 

6.  Bill  to  foi'eclose.  Where  two  persons  are  the  holders,  each  of  dif- 
ferent notes,  secured  by  the  same  mortgage,  they  may  unite  in  a  bill  to 
foreclose.     Pogue  et  al.  v.  Clark  et  al.,  308. 

7.  Where  those  having  no  interest  may  be  made  defendants.  All  per- 
sons implicated  in  a  breach  of  trust,  fraud,  or  other  illegal  act,  may  be 
made  parties  to  a  bill,  though  they  have  no  interest  in  the  subject 
matter.     Breese  J.    Noi'ton  et  al.  v.  Hixon,  Jr.,  371. 

To  ^RIT  of  error.    See  WRIT  OF  ERROR,  1. 

PARTNERSHIP. 

1.  Power  of  one  partner  to  bind  firm.  If  a  firm  make  an  assignment 
for  the  benefit  of  creditors,  any  partner,  as  the  agent  of  the  others,  has 
the  right  to  consent  to  a  disposition  of  the  property  in  any  mode  by 
the  assignee,  and  thereby  bind  the  firm  by  his  action.  Cooley  et  al.  v. 
Sears  et  al.,  501. 

2.  Defense  by  one  partner  is  good  for  all.  Any  matter  which  consti- 
tutes a  defense  as  to  one  partner,  when  the  firm  is  sued  jointly,  will  be 
good  for  all  the  defendants.     Ibid.  501. 

3.  Liability  of  secret  partner  to  third  parties.  A  secret  partner,  when 
discoTered,  ia  liable  for  the  debts  of  the  firm.    And  if  be  is  Bach  a 
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partner  with  another  in  some  purchases,  but  not  in  others,  and  the 
proof  shows  that  he  has  taken  part  in  a  particular  transaction,  and 
claimed  an  interest  therein,  this  will  be  suflBcient  to  establish  h^s  joint 
liability  as  to  any  debt  incurred  in  such  transaction.  Lindse^i  v.  Ed- 
miston  et  al.,  317. 

4.  Presumption  as  to  partners'  interests.  When  a  partnership  is 
shown,  in  the  absence  of  proof  to  the  contrary,  the  law  will  presume 
that  each  partner  has  an  equal  interest.    Farr  v.  Johnson,  430. 

Power  of  one  partner  to  bind  firm  by  submission  to  arbitratio7i.  See 
ARBITRATION,  1. 

When  bound  by  act  of  one  partner  submitting  to  arbitration.  See 
ARBITRATION,  2. 

PAYMENT. 
What  is. 

When  in  property.    When  it  is  agreed,  at  the  time  of  giving  a  note, 
that  it  may  be  discharged  in  wood  at  so  much  a  cord,  if  a  sufficient 
amount  of  wood  is  delivered,  this  will  be  a  payment.    MeLain  v.  Lohr 
et  al.,  419. 
Compulsory. 

Action  to  recover  back.    See  SPECIAL  ASSESSMENTS,  2. 
Proof  of  payment  of  purchase-money.     See  EVIDENCE,  14. 
When  payment  on  purchase  may  be  recovered  back.     See  CON- 
TRACT, 2. 

PERFORMANCE. 

What  a  substantial  one  of  condition.    See  CONTRACT,  4,  5. 
PLEADING. 
In  general. 

1.  Rule  of  construction.  The  rule  is,  that  a  pleading  is  to  be  con- 
strued most  strongly  against  the  pleader,  and  this  applies  to  a  bill  in 
chancery.     Titus  et  al.  v.  Mabee  et  al.,  233. 

Declaration. 

2.  One  good  count  mil  sustain  general  verdict.  Where  a  general  ver- 
dict is  had  on  a  declaration  containing  several  counts,  one  of  "vhich  is 
good,  the  verdict  will  stand,  and  the  judgment  will  not  be  arrested  by 
reason  of  other  counts  which  are  bad.  Peoria  Marine  and  Fire  In- 
surance Co.  V.  Whitehill,  382. 

3.  Faulty  counts  reached  by  instruction.  Under  our  practice,  if  one 
or  more  of  the  counts  in  a  declaration  be  faulty,  the  defendant  may 
have  the  court  instruct  the  jury  to  disregard  the  same.     Ibid.  882. 

4.  When  defendq,nt  precluded  from  taking  advantage  of  defects  in.  If 
a  defendant  has  been  defaulted,  and  procures  the  default  to  be  set 
aside  with  leave  to  plead  to  the  merits,  he  will  be  precluded  from  tak 
ing  advantage  of  defects  in  the  declaration.    Ibid.  382. 
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5.  Defects  cured  by  verdict.  If  a  demand  is  necessary  before  bring- 
ing suit,  and  tlio  declaration  fails  to  show  any,  the  effect  is  cured  by  a 
verdict.     Lusk  et  al.  v.  Gassell  et  al.,  191. 

Plea. 

6.  Plea  should  allege  all  Vie  facts  necessary  to  a  defense.  Under  the 
act  of  1844-5,  in  respect  to  closing  the  affairs  of  the  Bank  of  Illinois, 
and  providing  that  notes  given  on  a  subscription  to  the  stock  of  the 
bank  should  not  be  collected  unless  the  other  assets  of  the  bank  were 
exhausted,  or  unless  the  interests  of  the  creditors  of  the  bank  required 
their  collection,  it  was  held  that  a  plea  in  an  action  on  such  a  note, 
which  simply  averred  that  the  note  sued  on  was  of  the  character  of  the 
notes  mentioned  in  the  act,  that  is,  a  stock  note,  was  not  sufficient,  but 
something  more  should  have  been  alleged  to  bring  the  case  within  the 
statute.    Ryan  v.  Vanlandingham  et  al.,  112, 

7.  Flea  presenting  immaterial  issue.  In  an  action  on  a  promissory 
note  given  by  the  defendants  as  partners,  one  of  the  defendants  pleaded 
that  they  made  an  assignment  of  a  large  amount  of  their  property  for 
the  purpose  of  paying  the  note  and  other  indebtedness,  and  that  the 
creditors,  including  the  plaintiff,  took  the  control  of  the  property  from 
the  assignee  and  placed  it  in  the  hands  of  the  other  partner,  defendant, 
without  the  knowledge  or  consent  of  the  defendant  pleading.  Held 
that  the  plea  presented  an  immaterial  issue,  and  might  have  been 
stricken  from  the  files,  or  the  jury  instructed  to  disregard  the  evidence 
admitted  under  it.     Cooley  et  al.  v.  Sears  et  al.,  501. 

8.  Pleas  amounting  to  general  issue.  Special  pleas  setting  up  no 
defense  but  what  is  available  under  the  general  issue,  are  bad  on 
demurrer.     City  of  Quincy  v.  Warjield,  279. 

9.  Plea  to  action  on  award,  that  arbitrators  did  not  pass  on  all  matters 
submitted.     See  ARBITRATION,  6. 

10.  Want  of  jurisdiction  of  person  in  suit  on  foreign  decree.  See 
FOREIGN  JUDGMENTS  AND  DECREES,  1,  2. 

Replication. 

11.  Must  not  put  in  issue  a  negative  allegation.  A  demurrer  is  properly 
sustained  to  a  replication  which  attempts  to  throw  upon  the  defendant 
the  proof  of  a  negative,  and  seeks  to  traverse  a  negative  by  a  negative. 
A  traverse  should  always  be  upon  some  affirmative  matter,  and  not 
seek  to  put  in  issue  a  negative  allegation.  Byan  v.  Vanlandingham  et 
al.,  112. 

Rejoinder. 

12.  Right  to  rejoin  double.  Where  more  than  one  rejoinder  is  filed, 
without  leave  of  the  court,  as  the  statute  requires,  all,  except  the  first, 
may  be  treated  as  if  never  filed  ;  but  where  they  are  demurred  to  and 
considered  by  the  court,  this  will  be  held  an  affirmance  of  the  right  to 
file  them.     Ibid.  112. 
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13.   When  carried  hack.     When  a  piea  is  bad,  presenting  no  defense, 
a  demurrer  to  a  replication  to  such  plea  should  be  carried  back  and 
sustained  to  the  plea.     Ibid.  113. 
When  an  award  may  be  pleaded  in  bar  op  action  on  original 

CAUSE  OP  ACTION.     See  ARBITRATION,  9,  10. 
Special  damages  must  be  claimed  in  pleadings.     See  MEASURE 

OF  DAMAGES,  1,  3. 
Of  the  scire  facias  to  foreclose.     See  SCIRE  FACIAS,  1,  3, 
Interest. 

Recoverable  on  decree  without  averment  as  to,  in  declaration.  See 
INTEREST,  1. 

PLEADING  AND  EVIDENCE. 
Variance. 

1.  In  name  of  payee  of  hill.  In  a  suit  by  the  holder  of  a  bill  of  ex- 
change against  his  immediate  indorser,  if  the  declaration  alleges  that 
the  payee  of  the  bill  is  Bartholomew  Whalen,  and  the  bill  is  drawn  in 
favor  of  Bart.  Whalen,  the  variance  will  be  fatal.  If  the  true  name 
was  as  alleged,  the  declaration  should  contain  an  averment  that  the 
bill  was  made  payable  to  him  by  the  name  of  Bart.  Whalen.  Rives  v. 
Mans,  2111. 

2.  In  description  of  promissory  note.  A  promissory  note  in  which 
the  words,  "  we,  or  either  of  us,  promise  to  pay,"  are  used,  is  both  joint 
and  several,  and  there  will  be  no  variance,  if  it  is  described  as  a  joint 
note,  or  it  is  alleged  that  the  makers  promised  to  pay  the  money,  this 
being  its  legal  eflfect.     Pogue  et  al.  v.  Clark,  295. 

3.  In  an  action  against  one  of  the  makers  of  a  joint  and  several  note, 
the  describing  it  as  the  several  note  of  the  defendant,  without  in  any 
way  noticing  the  other  makers,  is  no  variance.     Ibid.  295. 

4.  Allegation  of  value  need  not  he  proved  as  laid.  On  a  bill  to  set 
aside  a  conveyance  of  land  fraudulently  obtained,  the  complainant  will 
not  be  required  to  prove  that  the  land  is  worth  the  precise  amount  he 
has  stated  in  his  bill.     Lloyd  v.  Higbee,  494. 

5.  As  to  extent  of  loss  of  property  insured.  The  rule  is  well  settled 
that  under  an  averment  of  a  total  loss  of  property  insured,  the  plaintiflF 
may  recover  for  a  partial  loss  in  a  suit  upon  the  policy.  Peoria  Marine 
and  Fire  Insurance  Co.  v.  WhiteJiiU,  882. 

POLICE  POWER  OF  STATE. 

Over  railroad  corporations.    See  CONSTITUTIONAL  LAW,  3,  4. 

PRACTICE. 

Swearing  jury. 

1.   When  several  cases  are  iuomizted.    Where  several  cases  against 
the  same  defendant  are  left  to  one  jury,  they  must  be  sworn  in  eacli 
^    71— 25th  III. 
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case,  and  the  record  must  show  a  finding  and  judgment  aa  to  each 
case.    Kitter  v.  The  People,  37. 

2.  Declaration  in  attachment  —  time  of  filing.  To  entitle  the  plaintiff 
in  attachment  to  a  trial  at  the  return  term,  he  must  file  his  declaration 
at  least  ten  days  before  the  term,  as  in  other  cases.  Ot-aft  v.  Turney, 
286. 

3.  Withdrawing  oj  plea.  It  is  error  not  to  allow  a  defendant  to  with- 
draw a  plea  of  justification  in  an  action  for  slander.  Fitzgerrell  v. 
Furgeson  et  al.,  123. 

4.  Error  to  take  judgment  against  any  when  part  of  defendants  are 
served  in  time,  and  part  not  in  time.  When  all  the  defendants  are 
served,  part  more  than  ten  days  before  the  return  term,  and  part  within 
ten  days,  the  cause  must  be  continued  as  to  all.  It  is  erroneous  to  take 
judgment  at  the  return  term  against  those  served  in  time.  Evans  et  al. 
V.  QUI  et  al.,  100. 

Separation  op  witness. 

5.  A  matter  of  discretion.  The  separation  of  witnesses  during  their 
examination  is  a  matter  of  discretion  with  the  court,  and  its  exercise 
will  not  be  reviewed.    Errissman  v.  Errissman,  119. 

Time  of  making  objection  to  evidence. 

6.  Objection  to  assignee's  deed  must  he  made  on  the  trial.  If  a  certified 
copy  of  the  decree  in  bankruptcy  is  not  produced  to  sustain  the  deed 
of  an  assignee  in  bankruptcy,  the  objection  to  the  omission  should  be 
made  in  the  court  below,  either  when  the  deed  is  offered,  or  by  motion 
to  exclude  the  same  afterwards.  The  objection  comes  too  late  when 
made  for  the  first  time  in  this  court.    Holhrook  v.  Coney  et  al.,  447. 

Striking  plea  from  files. 

When  it  presents  an  immaterial  issue.    See  PLEADING,  7. 

Time  of  motion. 

For  security  for  costs.     See  SECURITY  FOR  COSTS,  1. 

Garnishment. 

When  proceeding  dismissed.     See  GARNISHMENT,  4,  5. 

PRACTICE  IN  SUPREME  COURT. 

7.  Reversal  with  directions  as  to  change  of  parties'  names.  Where  suit 
was  brought  by  one  corporation  against  another  before  a  justice  of  the 
peace,  who  issued  summons  in  the  individual  names  of  the  persons 
composing  the  two  corporations,  which  error  was  continued  in  the  ren- 
dition of  judgment  on  appeal,  the  judgment  was  reversed  and  the  cause 
remanded  with  leave  to  strike  out  the  individual  names,  and  proceed 
with  the  suit  in  the  corporate  names  of  the  parties.  Campbell  et  al.  v. 
Brunk  et  al.,  210. 

3.  When  proper  judgment  will  be  rendered.  Where  the  amount  a 
plaintiff  is  entitled  to  recover  depends  upon  computation  only,  this 
court,  upon  reversal,  will  render  the  proper  judgment.  City  of  Chicago 
V.  Wheeler,  ^^Q. 
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3.  Reversal  witJi  direction  to  enter  judgment.  When  the  evidence 
certainly  fixes  the  sum  for  which  j  udgment  should  be  rendered,  so  that 
this  court  is  authorized  to  enter  judgment,  on  a  reversal  the  cause  will 
be  remanded  with  directions  to  the  court  below  to  render  j  udgment  for 
that  sum.     Farr  v.  Johnson,  430. 

What  may  be  assigned  for  errok. 

Party  cannot,  that  which  does  not  affect  him.  See  MORTGAGE  AND 
DEED  OF  TRUST,  4. 

Admission  of  evidence,  cannot  unless  excepted  to.  See  EXCEP- 
TIONS, 1. 

BrLIi  OP  DISCOVERY. 

Cannot  he  considered   unless  preserved  in   Mil  of.      See    E!XCEP> 
TIONS,  2. 
Sufficiency  op  proofs. 

On  decree  pro  confesso.    See  CHANCERY,  25. 

PRE-EMPTION.     See  CANAL  LAND. 

PRESUMPTIONS. 
as  to  date  of  assignment  op  note.     See  ASSIGNMENT,  4. 
As  to  partner's  interests.     See  PARTNERSHIP,  4. 
In  respect  to  coverture.     See  COVERTURRE,  1. 

Of  sacrifice  when  lands  are  sold  en  masse.     See  JUDICIAL  SALE,  7. 

PROCESS. 

When  a  protection  to  officer.     See  OFFICE  AND  OFFICER,  1 
CRIMINAL  LAW,  3,  4. 

PROMISSORY  NOTE. 

Construction  . 

1.  Memorandum  as  to  interest.  A  memorandum  upon  a  promissory 
note,  below  the  signature,  "  when  due  to  draw  fifteen  per  cent,"  with 
out  any  proof  it  was  there  when  the  note  was  signed,  will  not  change 
its  legal  effect.     Knoles  et  al.  v.  Hill,  259. 

Validity  of. 

2.  When  one  of  the  makers  is  payee.  A  promissory  note,  payable  to 
one  of  the  makers,  while  in  the  hands  of  the  payee,  is  a  nullity,  and 
can  never  become  operative,  except  by  indorsement  of  the  payee.  Bogue 
V.  Mellick,  80. 

8.  Days  of  grace.  It  seems  that  prior  to  the  act  of  Feb.  22,  1861. 
promissory  notes  were  not  entitled  to  days  of  grace  in  this  State.  Pogue 
et  al.  V.  Clark,  295. 

4.  When  plaintiff  may  invest  himself  icith  legal  title  hy  erasing  and 
filling  up  indorsements.  A  party  suing  upon  a  promissory  note  or  com- 
mercial paper  will  not  be  allowed  to  invest  himself  with  the  legal  tith^ 
by  erasing  or  filling  indorsements,  unless  he  is  shown  by  the  proof,  or 
is  presumed  by  the  law,  to  be  the  equitable  owner  of  the  paper.  Moort 
V.  Maple  et  al,  802. 
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5.  Wtere  a  suit  was  brought  on  a  note  indorsed  in  blank,  in  the 
name  of  a  party  who  had  no  interest  in  it,  and  who  had  no  knowledge 
of  the  bringing  of  the  suit  in  his  name  until  some  time  after,  when  he 
assented  to  what  had  been  done :  Held,  that  it  was  error  to  permit  the 
indorsement  to  be  filled  up  so  as  to  invest  him  with  the  legal  title  ifter 
suit  was  brought.     Ibid.  303. 

*  Liability  of  onk  indorsing,  whether  as  assignor  or  guarantor. 
See  ASSIGNMENT,  1,  2. 

credits  indorsed  go  in  evidence  with  it.     See  EVIDENCE,  18. 

Party  plaintiff  in  suit  at  law.    See  PARTIES, 

Assignment  of. 

Burden  of  proof.     See  ASSIGNMENT,  8,  9. 

QUO  WARRANTO. 

To  try  right  to  office. 

A  quo  loarranto  is  the  proper  proceeding  to  try  a  party's  right  to  an 
office  exercised  by  him.     People  ex  rel.  Cummings  v.  Head,  287. 

RAILROADS. 
Statute    regulating,    constitutional.       See    CONSTITUTIONAL 

LAW,  1  to  4. 
County  subscription  to.     See  MUNICIPAL  SUBSCRIPTION  AND 

BONDS,  1  to  4. 
Liability  for  stock  killed.     See  NEGLIGENCE,  1,  2. 

RATIFICATION. 
Of  submission  to  arbitrators  by  partner.    See  ARBITRATION,  2. 

REAL  AND  PERSONAL  ESTATE. 
What  held  part  of  realty. 

1.  Iron  safe  and  planing  mill.  An  iron  safe  and  an  iron  planing 
mill,  when  not  permanently  attached  to  the  realty,  are  personal  prop- 
erty. Unless  the  planing  mill  is  so  connected  with  and  attached  to  the 
realty  as  to  indicate  that  it  is  designed  to  be  permanent,  or  its  removal 
will  be  injurious  to  the  freehold,  it  will  be  treated  as  personalty.  Titua 
et  al.  v.  Mabee  et  al.,  232. 

2.  Freight  cars,  turn  tables  and  side  tracks  of  a  railroad.  A  freight 
car  is  realty  while  on  a  railroad,  or  any  of  its  side  tracks,  turn-tables 
or  premises,  for  use,  and  like  timber,  fruit  trees  and  buildings,  only  be- 
comes personalty  when  detached  from  the  realty  by  the  owner.  The 
plaintiff  in  execution,  or  oflBcer,  cannot  dissever  it,  and  thereby  change 
its  character.     Ibid.  232. 

8.  W7iat  improvements  on  land  are  realty.  All  improvements  or  ad- 
ditions of  a  permanent  nature  and  adapted  to  its  use  and  better  enjoy 
ment,  placed  upon  land,  are  regarded  as  forming  a  part  of  the  realty. 
Dooley  v.  Crist,  453. 
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4.  Agreement  to  sever,  converts  into  personalty.  By  express  agree- 
ment between  the  parties,  buildings  placed  upon  the  land  during  the 
term  may  be  removed  as  personal  property ;  and  if  the  owner  of  the 
soil  by  deed  sells  a  tenement  erected  on  the  land,  it  will  no  doubt  be 
converted  from  real  into  personal  property.     Ibid.  453. 

5.  Presumption  as  to  buildings.  As  a  general  rule,  when  a  building 
is  erected  on  land,  the  presumption  is  that  it  is  a  part  of  the  real 
estate  and  not  personal  property,  and  to  take  it  out  of  the  operation  of 
this  rule,  a  state  of  facts  must  be  shown  which  rebuts  this  presump- 
tion.    Ibid.  453. 

6.  If  a  stranger  constructs  a  building  upon  the  land  of  another  with- 
out his  consent,  it  becomes  a  part  of  the  land,  and  he  will  be  a  tres- 
passer if  he  removes  it.     Ibid.  453. 

7.  If  parties  agree  upon  an  exchange  of  lands,  and  one  of  them 
builds  a  house,  and  the  agreement  is  rescinded  without  any  reserva- 
tion, the  building  will  remain  with  the  land.     Ibid.  453. 

8.  Original  intention  fixes  character  of  improvement.  The  intention 
of  a  party  at  the  time  he  erects  a  building  fixes  its  character.  If  he 
then  intends  it  to  be  permanent,  it  will  form  a  part  of  the  realty. 
Ibid.  453. 

RECOGNIZANCE. 

1.  What  alteration  avoids.  If  a  justice  of  the  peace  taking  a  recog- 
nizance strikes  out  one  name  and  inserts  another,  without  the  consent 
of  the  other  cognizors,  it  will  release  them.      Vincent  v.  The  People,  413. 

2.  Where  a  justice  after  taking  a  recognizance  changed  the  condi- 
tion so  that  it  read,  "if  the  above  bounden  WilliamYiiiceut  shall  be 
and  appear,"  etc.,  instead  of  George  Vincent,  the  alteration  was  held 
material,  and,  on  plea  of  non  est  factum,  verified,  to  release  the  cogni- 
zors  not  consenting  to  the  change.  ■  Ibid.  412. 

In  attachment  suit.     See  ATTACHMENT,  2  ;  REMEDY,  1. 
RECORD. 
For  supreme  court. 

Must  he  certified  to  be  complete.     See  SUPREME  COURT,  1. 

RECOUPMENT. 

When  allowed.  If  partners  are  sued  jointly,  one  of  them  cannot  re- 
coup or  set  off  damages  sustained  by  himself  alone.     Gooley  et  al.  v. 

Sears  et  al.,  501. 

RELEASE. 
Of  rents. 

Construed  to  rnean  those  then  due.  Where  two  installments  of  rent 
were  due,  and  distress  warrants  had  issued  for  their  collection,  and 
leTied  upon  the  goods  of  a  subtenant  of  a  part  of  the  demised  prem- 
iees,  and  the  goods  distrained  had  been  replevied  by  a  mortgagee,  and 
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these  proceedings  were  compromised  by  the  subtenant  giving  his  note 
with  security  for  a  portion  of  the  rent  due  on  the  original  lease,  and 
the  landlord  gave  him  a  release  discharging  him  from  the  rents  pro- 
vided for  in  and  by  the  lease,  and  all  claims  arising  therefrom  :  Held, 
that  the  release  only  discharged  the  tenant  from  rent  which  had  ac- 
crued up  to  the  time  of  the  settlement,  and  did  not  release  another 
subtenant  from  the  payment  of  rent  on  the  portion  of  the  property 
held  by  him  under  an  assignment.     Law  v.  Bentley,  36. 

REMEDY. 

On  attachment  recognizance.  An  action  of  debt  lies  upon  a  recog- 
nizance, though  it  is  not  signed  by  the  cognizors,  as  well  as  scire  facia^ 
Miner  v.  Richards  et  oA.,  260. 

Election. 

Neglect  of  city  to  collect  assessments  to  pay  for  land  taken  for  street. 
See  SPECIAL  ASSESSMENTS,  7,  8. 
Effect  of  award  on.     See  ARBITRATION,  7  to  10. 

REMITTITUR. 

Judgment  on.    See  JUDGMENT,  5. 
RE-NT. 

1.  What  will  discharge  payment  of  rent.  An  eviction  of  the  tenant 
by  the  landlord  or  a  stranger  at  any  time  during  the  term,  will  dis. 
charge  the  tenant  from  the  further  payment  of  rent,  and  any  act  of  the 
landlord  which  renders  the  lease  unavailing,  will  exonerate  the  tenant 
from  its  terms  and  conditions,  and  he  may  abandon  it.  Leadbeater  v. 
Roth,  478. 

2.  What  is  an  eviction.  When  the  landlord  forbids  an  under-tenant 
to  pay  rent,  and  collects  the  same  himself,  this  will  amount  to  an  evic- 
tion of  his  tenant,  and  exonerate  him  from  the  payment  of  rent  after 
such  act.     Ibid.  478. 

3.  What  facts  will  not  stop.  Where  a  lease  binds  the  lessee  to  pay  rent 
during  the  term,  the  rent  will  not  stop  while  the  premises  are  receiving 
repairs,  nor  is  the  lessee  released  from  paying  rent  because  the 
premises  are  injured  by  accident  during  the  term.  Peck  v.  Ledwidge, 
93. 

4.  An  agreement  by  the  landlord  to  pay  the  tenant  for  repairs  will 
not  stop  the  running  of  the  rent  while  the  repairs  are  being  made. 
Ibid.  93. 

Release  of,  construed.     See  RELEASE,  1. 
Distress  for.     See  DISTRESS,  1,  2.  *" 

REPLEVIN  BOND. 

Liability  for  want  of  reasonable  care  of  property.  The  plaintiff  ii- 
replevin  is  bound  to  take  reasonable  care  of  the  property,  and  will  be 
liable  upon  his  bond  for  any  default  in  performing  that  duty.  Odell  et 
al.  V.  Eole,  187. 
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REPLEVIN  BOND.     Continued. 

Damages  recoverable  on.    See  MEASURE  OP  DAMAGES,  14,  15. 
RESCISSION 

Op  contracts.     See  CONTRACT,  8. 
ROAD  LABOR. 

Statute  exempting. 

Inhabitants  of  cities,  etc     See  TAXES  AND  TAXATION,  1,  3,  3. 

ROAD  SUPERVISOR. 

Not  liable  to  indictment.    See  CRIMINAL  LAW,  7. 
SALE. 

By  sheriff  or  collector. 

1.  Where  execution  alone  sufficient  to  prove  title  under.  Title  to 
chattels  purchased  at  a  sheriff's  sale  may  be  shown,  as  against  the 
defendant  in  execution,  by  the  production  of  the  execution  under 
which  tlie  sale  was  made,  and  the  same  rule  applies  in  case  of  a  sale 
under  a  collector's  warrant.     Hill  et  al.  v.  Figley,  143. 

Of  personalty. 

2.  When  tlie  title  passes.  The  title  to  personal  property  does  not  pass 
to  the  purchaser  until  the  purchase  is  completed  and  nothing  remains 
to  be  done  under  the  agreement.     Schneider  v.  Westerman,  424. 

3.  When  title  passes  under  contract  to  manufacture.  Where  a  party 
contracting  for  the  manufacture  of  articles  dies  before  they  are 
delivered  to  him,  or  before  any  act  of  ownership  is  exercised  over 
them  by  him,  no  title  passes,  and  a  stranger  may  afterwards  purchase 
and  hold  them.     Ibid.  424. 

Of  personalty  under  execution. 

4.  Void,  if  no  valid  levy.  A  sale  of  personal  property  on  execution, 
when  there  has  been  no  valid  levy,  is  void,  and  passes  no  title.    Minor 

V.  Herriford  et  al.,  304. 
Collector's    warrant    protects    purchaser    and    officer.      See 

OFFICE  AND  OFFICER,  3. 
Contract  for.     See  CONTRACT,  3,  4,  5,  6, 

SCIRE  FACIAS. 
To  foreclose  mortgage. 

1.  Must  shoio  last  installment  due.  To  authorize  the  foreclosure  of  a 
mortgage  by  scire  facias,  where  the  debt  is  payable  in  installments,  the 
last  one  must  be  due,  and  the  scire  facias  must  contain  an  averment  of 
this  fact,  and  show  a  breach  by  the  non-payment  of  the  debt,  or  it  will 
be  bad  on  demurrer.     Osgood  et  ux.  v.  Stevens,  77. 

3.  Sufficiency  of,  as  a  pleading.  A  scire  facias  to  foreclose  performs 
the  office  of  both  process  to  bring  the  defendant  into  court,  and  of  a 
declaration,  and  as  such  must  contain  every  material  averment  required 
in  a  declaration.  The  court  will  not  look  beyond  its  averments  for  a 
cause  of  action.     Ibid.  77. 
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SCIRE  FACIAS.    To  forkclose  mortgage.    Continued. 

3.  Sufficiency  as  a  summons.  A  scire  facias  to  foreclose  should  sum- 
mon the  defendant  to  show  cause  why  judgment  should  not  be  ren- 
dered for  such  sum  as  may  be  found  to  remain  unpaid  on  the  mortgage, 
and  not  what  may  be  found  to  be  due  the  plaintiff.  Osgood  et  ux.  v. 
Stevens,  77. 

4.  Form  approved.  The  form  of  a  scire  facias  to  foreclose  a  mort- 
gage, given  in  the  case  of  Woodhury  v.  Manlove,  14  111.  213,  is  approved 
in  form  and  substance.     Ibid.  77. 

5.  Form  of  judgment.  In  scire  facias  to  foreclose  a  mortgage,  the 
judgment  must  be  in  rem,  and  not  general  against  the  person  of  the 
defendant.     Ibid.  77. 

When  it  lies. 

On  recognizance  in  attachment.     See  REMEDY,  1. 

SCHOOL  DISTRICT. 

Liability  to  collector  for  counsel  fees  in  defending  suit  to  enjoin  collec- 
tion of  taxes.  A  school  district  is  liable  to  a  collector  for  counsel  fees 
and  costs  incurred  by  him  in  defending  an  injunction  suit  to  enjoin  the 
collection  of  its  taxes  levied.     Ryan  et  al.  v.  Anderson  et  al.,  330. 

SECURITY  FOR  COSTS. 
Time  of  making  motion. 

1 .  For,  too  late  after  jury  is  impaneled.  A  motion  to  rule  the  plaintiflF 
to  give  security  for  costs  after  a  jury  has  been  impaneled  in  the  case, 
comes  too  late.     Frasure  v.  Zimmerly,  184. 

2.  Sufficiency  of  affidavit.  To  obtain  the  dismissal  of  a  suit  for  want 
of  security  for  costs,  on  the  ground  of  the  non-residence  of  the  plaintiff, 
the  affidavit  must  distinctly  show  he  was  not  a  resident  when  the  suit 
was  brought.     Leadbeater  v.  Roth,  478. 

SERVICE 
Want  of,  cured  by  general  appearance.    See  APPEARANCE,  1. 

SET-OFF. 
By    partner    against    firm    debt    not    allowed.    See    RECOUP- 
MENT, 1. 

SETTLEMENT. 
Power  op  administrator  to  settle  claim.    See  ADMINISTRATOR 
OF  ESTATES,  7. 

SLANDER. 
Withdrawal  of  plea  op  justification.     See  PRACTICE,  3. 

SPECIAL  ASSESSMENTS. 

When  money  paid  on,  may  be  recovered  back. 

1.  Unreasonable  delay  in  making  improvement.  Where  a  street  is 
not  opened  in  a  reasonable  time,  the  moneys  collected  by  special  assess- 
ment for  that  purpose  may  be  recovered  back  in  assumpsit,  and  any 
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SPECIAL  ASSESSMENTS.     When  money  paid  on,  may  be  recovered 
BACK.     Continued. 

time  by  which  the  action  would  be  barred,  if  extended  longer,  will  be 
considered  reasonable.     Bradford  v.  City  of  Chicago,  349. 

2.  Payment  whether  voluntary.  The  payment  of  a  special  assess- 
ment is  not  voluntary  wliere  the  collector  has  a  warrant  by  which  he 
may  levy  and  sell,  and  the  party  paying,  after  the  improvement  is 
abandoned,  or  unreasonably  delayed,  may  recover  it  back,  although  the 
assessment  was  illegal,  if  the  city  has  the  money  for  its  general  uses. 
Ibid.  349. 

3.  Estoppel  of  city  to  deny  legality.  In  an  action  of  assumpsit  against 
a  city,  to  recover  the  damages  awarded  by  the  commissioners  for  lots 
taken  for  the  extension  of  a  street,  the  city  is  estopped  from  denying 
the  validity  of  its  proceedings.  It  cannot  avail  itself  of  its  own  wrong. 
City  of  Chicago  v.  Wheeler,  396. 

4.  Waiver  of  irregularities.  If  city  authorities  act  upon  an  assess- 
ment of  damages  and  benefits  for  the  extension  of  a  street,  and  approve 
the  report  of  commissioners  appointed  by  them,  the  city  will  be  held 
to  have  waived  all  antecedent  irregularities  in  the  proceeding.  Ibid.  396. 

5.  Omission  of  dollar  mark.  Although  the  dollar  mark  is  omitted  in 
some  parts  of  an  assessment  for  the  opening  of  a  street,  yet  if  there 
are  sufficient  evidences  on  the  roll  to  determine  the  amount  to  be  paid, 
it  will  be  sufficient.     Ibid.  396. 

6.  Vahiation  of  property.  In  a  proceeding  to  grade  or  pave  a  street 
by  assessment  upon  adjoining  property,  where  the  assessment  is  lim- 
ited to  three  per  cent  of  the  value  of  the  property,  a  valuation  is 
necessary  ;  but  in  a  proceeding  to  extend  a  street,  where  there  is  no 
limit  to  the  amount  of  the  damages  or  benefits,  a  valuation  will  not  be 
required.     Ibid.  396. 

Liability  op  city. 

7.  For  neglect  to  collect  special  assessments.  An  action  on  the  case  lies 
against  a  city  for  neglect  of  duty  in  failing  to  collect  special  assess- 
ments levied  to  compensate  a  party  for  damages  awarded  to  him  for 
the  opening  of  a  street  over  his  lot.     Clayburgh  v.  City  of  Chicago,  440. 

8.  Election  of  remedy.  If  city  authorities  appropriate  a  party's  land 
for  a  street,  and  neglect  to  collect  special  assessments  levied,  whera 
with  to  pay  him  his  damages,  he  may  maintain  an  action  on  the  case 
for  the  neglect  of  duty,  or  he  may  waive  the  tort  aud  sue  for  the  value 
of  the  land  taken.     Ibid.  440. 

Waiver  op  irregularities. 

9.  By  failing  to  object  before  common  council.  Where  a  pai-ty  has 
opportunity  afforded  to  appear  before  a  city  council,  and  make.objec- 
tions  to  a  special  assessment,  and  the  council  has  power  to  revise  aud 
correct  the  same,  or  confirm  or  annul  it,  and  he  neglects  to  avail  of  the 
privilege,  he  will  be  held,  in  a  court  of  equity,  to  have  waived  all 
objections  to  irregularities  in  the  proceeding.  City  of  Ottawa  et  al.  v, 
TJie  Chicago  and  Rock  Island  B.  B  Co.,  29. 

T2— 25th  III. 
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SPECIAL  ASSESSMENTS.     Continued. 
Remedy  by  certiorari. 

10.  When  proceedings  quashed  on.  The  record  of  proceedings  by  a 
city  levying  special  assessments  may  be  taken  to  the  circuit  court  by 
certiorari,  and,  if  defective  in  a  substantial  matter,  tbey  will  be  quasbed. 
Ibid.  29. 

11.  Effect  of  reversing  decree,  enjoining.  The  reversal  of  a  decree, 
enjoining  the  collection  of  a  special  assessment,  removes  that  impedi- 
ment to  the  recovery  of  a  judgment  on  the  assessment.     Ibid.  33. 

Chancery  jurisdiction. 

Remedy  at  law.     See  CHANCERY,  1, 
SPECIFIC  PERFORMANCE. 

Of  contracts.     See  CHANCERY,  6  to  10. 
STATUTE. 

Directory  or  mandatory. 

1.  Appointment  of  commissioners  to  value  improvements  in  ejectment. 
The  statute  for  the  appointment  of  commissioners  to  value  improve- 
ments, etc.,  in  an  ejectment  suit,  is  directory,  at  least  when  the  judg- 
ment is  appealed  from.     Montag  v.  Lynn  et  al.,  154. 

Constitutional  mode  op  passage. 

2.  Whether  title  of  act  embraces  whole  act.  The  title  of  the  act  to 
incorporate  the  Rock  Island  and  Alton  Railroad  Company,  approved 
February  14,  1855,  is  sufficient  to  embrace  the  whole  of  the  act,  within 
the  requirement  of  section  33  of  article  3  of  the  constitution.  The 
provision  authorizing  municipal  and  individual  subscriptions  is  appro- 
priately designed  to  carry  out  the  object  of  the  incorporation.  Board 
of  Supervisors  of  Schuyler  County  v.  People  ex  rel.  Rock  Island  and  Alton 
Railroad  Co.,  163. 

3.  Presumption  as  to  three  several  readings  where  the  journal  is  silent. 
The  constitution  does  not  require  that  the  journals  shall  show  that  a 
bill  is  read  three  times  in  each  house  before  being  put  upon  its  pas- 
sage, as  it  does  in  regard  to  the  ayes  and  noes.  Where  the  journals 
are  silent,  it  will  be  presumed  that  this  was  done,  as  required  by  the 
constitution.     Ibid.  163. 

STATUTES  CONSTRUED. 

Common  law  offenses  —  ichether  embraced  in  the  criminal  code.    Smith 
et  al.  V.  The  People,  9.     See  CRIMINAL  LAW,  9. 
Pre-emption  in  canal  lots.     See  CANAL  LANDS,  1. 
Gabnishment.     See  GARNISHMENT,  6. 

As  TO  exhibiting  claims  against  estates. 

Effect  on  general  limitation  law.  Reitzell  et  al.,  adm'rs,  v.  Miller,  53 
See  ADMINISTRATION,  4. 

False  imprisonment.    Slomer  v.  The  People.    See  CRIMINAL  LAW, 6, 

Mechanic's  lien     See  LIENS,  4 
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STATUTES  CONSTRUED.     C&ntinued. 
Appointment   op  commissioners  in  ejectment  to  value  improve- 
ments, ETC.     See  EJECTMENT,  4,  5.     Also,  CHANCERY,  3. 
Relating  to  execution.    See  EXECUTION,  3. 
Act  relating  to  homestead.    See  HOMESTEAD,  7. 
Repeal. 

Whether  act  of  1857  repeals  statute  of  1845,  making  parties  witnesses 
on  question  of  usury.    See  WITNESS,  8. 

STATUTE  OF  FRAUDS. 
Sale  of  land  by  parol. 

1.  Performance  to  take  case  out  of  statute.  The  purchase  of  land, 
payment  of  the  purchase-money,  the  taking  of  possession,  and  the 
making  of  lasting  and  valuable  improvements  by  the  purchaser,  takes 
a  verbal  agreement  for  its  sale  out  of  the  operation  of  the  statute  of 
frauds,  and  entitles  the  purchaser  to  a  specific  performance  of  the  con- 
tract.   Stevens  et  at.  v.  Wheeler  et  al.,  270. 

Promise  to  pay  the  debt  of  another. 

2.  Whether  the  undertaking  is  original  or  collateral.  To  determine 
whether  an  undertaking  is  original  or  collateral  merely,  the  court  will 
not  look  to  the  particular  words  used  only,  but  also  to  all  the  circum 
stances  attending  the  transaction.     Blank  v.  Dreher  et  al.,  293. 

3.  Where  the  defendant  bought  brick  of  the  plaintiff  for  a  third 
party,  which  fact  was  known  by  the  seller,  the  defendant  saying  he 
would  be  good  for  them  if  the  third  party  did  not  pay  for  them  in  thirty 
days,  and  the  brick  was  forwarded  and  received  by  such  third  party  : 
Held,  that  the  defendant's  promise  was  clearly  collateral,  and  to  bind 
him  should  have  been  in  writing.     Ibid.  293. 

Performance  to  take  out  op. 

4.  Specific  performance.  A  court  of  equity  may  decree  the  specific 
performance  of  a  parol  contract  for  the  conveyance  of  land  notwith- 
standing the  statute  of  frauds,  when  the  consideration  has  been  paid, 
and  the  purchaser  has  taken  possession.     Ramsey  v.  Liston  et  al.,  98. 

STOCKHOLDER. 
Agreement  to  subscribe  does  not  make.    See  SUBSCRIPTION,  2. 
Competency  of,  as  witness.    See  WITNESS,  6. 

SUBROGATION. 

By  surety  paying  debt.  If  a  surety  pays  the  debt  of  his  principal,  he 
becomes  his  creditor,  and  in  equity  will  be  substituted  to  the  rights  of 
the  original  creditor.    Morrison  et  al.  v.  Cassell  et  al. ,  327. 

SUBSCRIPTION. 

When  recoverable. 

1.  When  money  is  expended  on  its  faith,  or  expenses  incurred.  When 
a  person  makes  a  subscription,  or  promise  to  pay  money,  with  others 
to  carrj  on  some  lawful  project  and  supposed  to  be  beneficial  to  the 
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SUBSCRIPTION.     When  recovebable.     Continued. 

projectors,  and  money  is  advanced,  materials  furnished,  or  labor  haa 
been  done  on  the  faith  of  its  payment,  an  action  will  lie  to  recover  the 
amount  of  the  subscription,  or  such  portion  of  it  as  will  be  equal  to 
the  subscriber's  share  of  the  expense  incurred.  Pryor  et  al.  v.  Cain, 
263. 

2.  Agreement   to  subscribe.      An  agreement   to   subscribe  a   certain 
amount  to  the  capital  stock  of  a  corporation,  when  its  subscription 
books  shall  be  opened,  does  not  make  the  subscriber  a  stockholder  and 
as  such  liable  to  calls.      Thrasher  v.  Pike  county  Railroad,  Co.,  340. 
Party  plaintiff  in  suit  at  law^.     See  PARTIES,  1. 
3UMM0NS. 
On  scire  facias  to  foreclose.     See  SCIRE  FACIAS,  3,  4. 

SUPREME  COURT. 
Record  from  court  below 

Must  be  certified  to  be  complete.  The  clerk  of  the  circuit  court  being 
required  by  law  to  certify  that  a  record  sent  to  this  court  is  complete, 
cannot  do  so  without  copying  all  the  files  and  orders,  and  although  this 
may  make  the  record  unnecessarily  voluminous,  this  court  cannot  re- 
quire the  plaintiff  in  error  to  pay  the  costs  thus  unnecessarily  made. 
Rowan  v.  Bowles  et  ux.,  97. 

SURETY 

After  payment  by  his  principal,  has  no  cause  of  action.  Where  a  per- 
son borrowed  money  and  paid  the  debt  for  which  he  was  surety,  and 
his  principal  afterwards  paid  the  debt  incurred  by  the  surety  in  bor- 
rowing, and  thereby  released  the  borrower,  it  was  held,  that  the  surety 
had  no  cause  of  action  against  the  principal,  and  therefore  could  not  pro- 
ceed against  his  assignee  for  creditors  for  any  share  in  the  proceeds  ol 
the  property  assigned.     Morrison  et  al.  v.  Cassell  et  al.,  327. 

Right  of  subrogation.     See  SUBROGATION,  1. 
TAXES  AND  TAXATION. 

Constitutionality  of  laws  exempting  territory. 

1.  Township  —  uniformity.  A  township,  under  the  township  organ- 
ization law,  being  a  body  politic  and  corporate,  all  taxes  levied  by  it  for 
the  construction  of  roads  and  bridges  must  be  uniform  throughout  the 
township,  under  the  constitution,  and  a  law  exempting  citizens  of  a 
township,  residing  within  an  incorporated  city,  from  the  payment  of 
such  taxes  is  unconstitutional  and  void.     O'Kane  v.  Treat  et  al.,  458. 

2.  Toionship  authorities  may  levy  road  tax  upon  the  inhabitants  of  a 
city  within  the  townshij).  The  corporate  authorities  of  a  township, 
under  the  township  organization  law,  have  the  right  to  levy  a  road  tax 
upon  all  the  inhabitants  of  the  same,  even  though  some  of  them  also 
reside  within  an  incorporated  city.     Ibid.  458. 

3.  Road  labor  —  exemption  of  inhabitants  of  city  on  road  outside  city. 
Where  a  city  charter  exempts  its  inhabitants  "  from  working  upon  any 
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road  beyond  the  limits  of  the  city,  and  from  paying  any  tax  to  procure 
laborers  to  work  upon  the  same,"  etc.,  tliis  will  prevent  tbe  town  au 
thorities  from  iinposinii-  upon  the  inhabitants  of  the  city  the  number 
of  days  labor  required  by  the  statute  to  be  expended  upon  the  roads  of 
the  town,  but  will  not  exempt  such  inhabitants  from  their  share  of  road 
taxes.     Ibid.  458. 

Enjoining  collection  of.     See  INJUNCTIONS,  1,  3. 

4.  Board  of  supervisors  may  correct  lists  of  property  hy  railway  com- 
panies for  taxation.  The  board  of  supervisors  of  a  county  have  the 
power  under  the  statute  to  correct  the  lists  of  real  and  personal  prop- 
erty furnished  by  railway  companies  for  taxation,  and  also  to  correct 
the  valuation  returned.  Chicago  &  Rock  Island  RaUroad  Co.  v.  Board 
of  Supervisors  of  Bureau  County,  475. 

5.  The  reconsideration  of  an  order  of  the  board  of  supervisors,  in- 
creasing the  value  of  railroad  property,  at  a  subsequent  meeting,  when 
the  result  is  not  changed,  will  not  affect  the  former  action.     Ibid.  475. 

6.  Of  the  assessment  —  omission  of  dollar  mark.  The  omission  of 
words,  characters  or  signs  to  indicate  that  dollars  and  cents  are  meant 
in  the  column  for  valuation  in  an  assessment  roll,  is  one  of  the  infor- 
malities which  is  cured  by  the  44th  section  of  the  revenue  act  of  1853. 
Hill  et  al.  v.  Figley,  143. 

Of  their  lien. 

7.  Lien  of  collector's  warrant.  A  collector's  warrant  for  the  collection 
of  taxes  becomes  a  lien  on  the  personal  property  of  the  tax  payer  from 
the  time  it  comes  into  the  collector's  hands,  the  same  as  an  execution, 
and  a  sale  of  property  under  a  junior  execution  will  not  affect  such 
prior  lien.     Ibid.  143. 

TRESPASS. 
Removing  fence  from  highway.    See  HIGHWAY,  1. 

TRUSTS. 
Enforcement  of. 

1.  Against  holder  of  trust  property,  with  notice.  Trusts  are  enforced 
not  only  against  those  rightfully  possessed  of  trust  property  as  trustees; 
but  also  against  all  persons  who  come  into  possession  of  such  property 
with  notice  of  the  trust.     School  Trustees,  etc.,  v.  Kirwin  et  al.,  63. 

3.  Identity  of  fund.  It  is  not  necessary,  if  the  trust  property  be 
money,  that  the  particular  coin  or  kind  of  money,  or  the  particu'ai 
pieces,  shall  be  identified  in  order  to  pursue  it  in  other  hands,  but  its 
identity  as  a  fund  must  be  preserved.     Ibid.  63. 

3.  Notice  of  the  fact  that  moneys  were  trust  funds.  Where  the  clerk 
of  a  banker  was  the  treasurer  of  the  school  trustees,  and  the  banker 
was  one  of  his  securities,  and  the  clerk  deposited  the  school  funds  m 
the  bank  to  his  own  credit  as  his  individual  money,  but  was  not  a 
moneyed  man  and  had  little  or  no  means  of  his  own,  beyond  his  salar-" 
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which  would  not  more  than  support  him  and  his  family,  and  the  banker 
became  his  security  with  the  understanding  that  the  school  funds 
should  be  deposited  in  the  bank  :  Held,  that  these  facts  were  sufficient 
to  bring-  notice  home  to  the  banker  as  to  the  ownership  of  the  funds  so 
deposited,  and  made  him  a  voluntary  trustee.  Ibid.  63. 
Who  may  be  treated  as  a  trustee. 

4.  F^aud^dent  purchaser  at  judicial  sale.  When  one  purchases  lands 
belonging  to  heirs  at  a  great  sacrifice,  by  representing  that  he  is  pur- 
chasing for  them,  the  heirs,  notwithstanding  the  fraud,  may  treat  him 
as  a  trustee  for  them,  and  proceed  against  him  as  such  ;  and  a  purchaser 
of  trust  property,  with  notice  of  the  existence  of  the  trust,  becomes  a 
trustee,  and  holds  the  same  subject  to  the  trusts  in  the  hands  of  his 
grantor,  even  though  he  be  a  purchaser  for  a  full  consideration.  Bethel 
et  al.  V.  Sharp  et  at.,  156. 
Equity  jurisdiction  for  breach  of  official  trust.  See  CHAN- 
CERY, 4,  5. 

USURY. 

1.  When  the  contract  is  fair  on  its  face.  Although  a  contract  may  be 
in  form  perfectly  legal  and  fair  on  its  face,  yet  if  such  form  is  in  fact 
adopted  to  evade  the  statute  against  usury,  with  intent  to  reserve  a 
greater  rate  of  interest  in  the  shape  of  a  penalty,  it  will  be  usurious. 
Oshorn  V.  McCoxoen^  201. 

2.  When  penalty  in  note  is  usurious.  If  a  promissory  note  is  made 
payable  one  day  after  date,  with  twenty  per  cent  interest  if  not  paid  at 
maturity,  it  will  be  usurious,  if  it  was  understood  at  the  time  that  it 
was  not  to  be  paid  when  due.     Ibid.  201. 

Competency   of   parties  as   witnesses,   on   question.     See    WIT 
NESS,  7, 8.  •  ' 

Who  may  take  advantage  of,  in  contract  extending  time  of  payment 
See  CONSIDERATION,  1. 

VARIANCE. 
Between   allegation  and   proof.      See    PLEADING    AND    EVI 
DENCE,  1  to  5. 
VENDOR'S  LIEN.     See  LIENS,  6. 
VERDICT. 
Form  in  debt. 

On  penal  bond.    See  DEBT,  4. 

WAIVER. 
Op  breach  of  warranty.     See  WARRANTY,  1. 
Of  irregularities  in  special  assessment.    See  SPECIAL  ASSESS 
MENTS,  9. 

WARRANTY. 
On  sale  op  chattels. 

1.    What  is  a  waiver  of  breach.    The  giving  of  a  promissory  note  for 
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a  horse  purchased  after  a  breach  of  warranty  has  occurred  and  some 
nine  months  after  the  purchase,  without  any  claim  of  damages,  is  a 
waiver  of  the  breach.     Crabtree  v.  Crawford,  226. 

2.  Breach  of,  waived  by  new  arrangement.  If  a  party  buys  two  horses 
for  $500  on  a  credit,  one  of  them  being  lame  at  the  time,  but  war 
ranted  to  recover,  and  he  afterwards,  with  the  consent  of  the  vendor, 
sells  the  lame  one,  without  warranty,  for  $250,  the  purchaser  giving 
his  note  to  the  original  vendor  for  the  price,  and  the  first  purchaser 
gives  his  note  for  $250,  the  price  of  the  other  horse,  the  latter  cannot, 
when  sued  upon  the  note,  set  up  in  defense  a  breach  of  warranty,  as  to 
the  lame  horse  sold  by  him.     Ibid.  226.  , 

WIDOW. 
Right  to  sell  personalty  as  heik.     See  DESCENT,  1. 

WITNESS. 
Competency, 

1.  When  interest  is  balanced  or  is  in  favor  of  other  party.  If  the 
interest  of  a  witness  in  the  result  of  a  suit  is  equally  balanced,  his 
liability  to  either  party  depending  upon  the  recovery  of  the  one  or  the 
other,  he  is  competent  ;  and  if  his  interest  preponderates  in  favor  of 
one  party,  the  other  has  the  right  to  call  liim  and  waive  the  in'^erest. 
Muchmore  et  al.  v.  Jeffers,  180. 

2.  Payee  and  indorse?'  of  bill.  The  payee  and  first  iudorser  of  a  bill 
of  exchange,  in  an  action  by  the  holder  against  his  immediate  indorser, 
is  a  competent  witness,  to  prove  a  waiver  of  notice,  payment,  or  any 
other  fact,  which  does  not  impeach  the  genuineness  of  the  bill,  or  its 
discharge  before,  or  at  the  time  he  parted  with  it,  as  his  interest  ^s 
equally  balanced.     Rives  v.  Maws,  277. 

3.  Grantor  of  land  as  between  his  grantees.  A  party  who  Has  con 
veyed  land  by  quit-claim  deed,  and  afterwards  in  good  faith  releases 
his  right  to  the  same  land  to  another,  is  a  competent  witness  in  a  liti- 
gation between  his  grantees  to  set  aside  one  of  the  deeds,  as  having 
been  fraudulently  obtained.     Lloyd  v.  Higbee,  494. 

4.  Partner.  In  an  action  against  one  of  several  copartners  upon  a 
note  signed  in  the  name  of  the  firm,  the  other  members  of  the  firm  are 
not  competent  witnesses  to  prove  the  execution  of  the  note,  as  their 
primary  liability  and  interest  in  the  event  of  the  suit  renders  them 
incompetent.     Uurd  v.  Broicn,  504. 

5.  Parties  to  contract  sued  on.  Parties  to  a  contract  are  no  more 
competent  witnesses  than  parties  to  the  record.  While  there  may  be 
some  exceptions  in  favor  of  those  who  become  parti3S  to  negotiable 
instruments  subsequently  to  their  execution,  as  indorsers  only  remotely 
liable,  yet  those  primarily  liable  are  always  held  incompetent  to  testify. 
Ibid.  504. 

6.  Stockholder  in  corporation.  A  stockholder  in  a  corporation  is  not 
a  competent  witness  on  behalf  of  the  corporation,  and  he  is  not  ren- 
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dered  competent  by  his  executing  a  release  to  the  corporation.     He 
must  transfer  his  stock  in  order  to  become  a  witness.     Thrasher  v. 
Pike  County  B.  R.  Co.,  340. 
Competency  op  parties. 

7.  On  question  of  usury.  When  usury  is  pleaded,  the  parties  to  the 
suit  are  competent  witnesses  to  prove  or  disprove  the  defense.  Fried- 
lander  et  al.  V.  Strawn,  203. 

8.  Whether  act  of  1857  repeals  statute  of  1845,  making  parties  witnesses 
on  question  of  usury.  The  act  of  February  16,  1857,  does  not  repeal 
the  seventh  section  of  the  interest  law  of  1845,  which  makes  the 
parties  to  a  suit  competent  witnesses  on  the  question  of  usury. 
Ibid.  203. 

Impeachment. 

9.  By  contradictory  statements.  If  a  witness  contradicts  himself  in 
a  material  part  of  his  evidence,  and  does  so  wilffully  for  the  purpose 
of  concealing  the  truth,  he  will  be  unworthy  of  belief,  except  so  far 
only  as  he  is  supported  by  other  evidence  in  the  case.  But  a  contra- 
diction through  inadvertence,  or  in  respect  to  a  matter  not  material  to 
the  issue,  will  not  have  this  effect.     Crabtree  v.  Hagenhaugh,  214. 

10.  Acquaintance  with  general  reputation.  Where  a  witness  called 
to  impeach  another  states  that  he  is  acquainted  with  the  witness 
sought  to  be  impeached,  it  is  error  to  refuse  to  allow  him  to  answer 
the  question,  if  he  is  acquainted  with  the  general  reputation  of  the 
witness  for  truth  and  veracity  among  his  neighbors  and  those  with 
whom  he  associates.  It  is  not  essential  the  impeaching  witness  should 
first  say  he  has  heard  a  majority  of  his  neighbors  speak  of  his  character 
for  truth  and  veracity.  The  question  is  proper,  and  if  the  witness 
states  that  he  is  so  acquainted,  and  that  the  reputation  is  bad,  then  the 
other  party  may  inquire  into  the  extent  of  the  impeaching  witness' 
information  and  means  of  knowledge,  on  cross-examination.     Ibid.  214. 

11.  When  he  testifies  falsely  to  any  material  fact.  If  a  witness  testifies 
willfully  false  to  any  material  fact,  and  there  is  no  circumstance  in  the 
case  tending  to  corroborate  his  evidence,  the  jury  will  have  the  right 
to  reject  all  his  testimony  as  unworthy  of  credit,  but  they  should  not 
reject  such  portions  as  may  be  corroborated  by  other  unobjectionable 
evidence.     Ibid.  214. 

Separation  op  witnesses.     See  PRACTICE,  5. 
WRIT  OF  ERROR. 

Who  may  prosecute.     One  not  a  party  to  the  proceedmpj  sought  to 
be  reviewed   cannot   prosecute   a   writ   of   error  thert^ci.      Mnner  of 
Sturins,  338. 
When  it  lies. 

From  order  dissolviTig  injunction.     See  APPBiLu    . 
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